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LEAVE TO POSTAL EMPLOYEES PARTICIPATING IN PARADES 
AND ENCAMPMENTS OF THE NATIONAL GUARD OF THE DIS- 
TRICT OF COLUMBIA. 





































Post Office Department employees who are members of the National Guard of 
the District of Columbia may be granted leave of absence, without loss of 
pay or time, to participate in parades or encampments, or on all days of 
service ordered by the commanding general, as authorized by the act of 
March 1, 1889, 25 Stat. 779, as amended by the acts of July 1, 1902, 32 
Stat. 615, and Feb. 18, 1909, 35 Stat. 634, as well as for field or coast- 
defense training authorized for all the National Guard by act of June 3, 
1916, 39 Stat. 208. 





Comptroller General McCarl to the Postmaster General, July 3, 1922. 

I have your letter of June 5, 1922, requesting decision whether post- 
office employees who are members of the National Guard of the Dis- 
trict of Columbia may be granted leave of absence with pay, in addi- 
tion to other leave granted them in accordance with law, on days 
they are required to participate in parades or other maneuvers of the 
District of Columbia National Guard, and which is not included in 
the leave authorized to be granted to Government employees by sec- 
tion 80 of the national defense act, 39 Stat. 203. 

Section 52 (formerly section 49) of the act of March 1, 1889, 25 
Stat. 779, as amended by the act of February 18, 1909, 35 Stat. 634, 
provides: 

That all officers and employees of the United States and of the District of 
Columbia who are members of the National Guard shall be entitled to leave of 
absence from their respective duties, without loss of pay or time, on all days 
-, haps parade or encampment ordered or authorized under the provisions of 

The act of July 1, 1902, 32 Stat. 615, under “Militia of the Dis- 
trict of Columbia,” provides: 


That section forty-nine of “An Act to provide for the organization of the 
militia of the District of Columbia,” approved March first, eighteen hundred 
and eighty-nine, shall be construed as covering all days of service which the 
National Guard, or any portion thereof, may be ordered to perform by the 
commanding general. 


The first quoted provision appeared in an act intended to provide 
the equivalent of a State militia in the District of Columbia to be 
1 
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available for, among other purposes, the maintenance of local law 
and order; Congress was then legislating only for the District of 
Columbia. No provision was made in the original law for pay as 
militia of the District of Columbia except for the band, but as 
amended by the act of February 18, 1909, provision was made by 
section 53, 35 Stat. 634, for pay for all members of the militia of 
the District when “ordered to duty in case of riot, tumult, breach 
of the peace, or whenever called in aid of the civil authorities,” and 
commencing with the act of June 6, 1900, 31 Stat. 577, appropriating 
funds for the District of Columbia for the fiscal year 1901, there 
has been appropriated annually under “ Militia, District of Colum- 
bia,” funds “for the payment of troops other than Government 
employees.” 

It is thus seen that members of the District of Columbia National 
Guard who are Government employees receive no pay under the 
militia laws of the District and the appropriations therefor except 
when “ ordered to duty in case of riot,” etc., and except in the case 
of the band. 

The act of June 3, 1916, 39 Stat. 166, “for making further and 
more effectual provision for the national defense ” is a comprehensive 
act of general application providing for the military land forces; 
among other objects, it reorganizes the Regular Army and by sec- 
tions 57 to 118, inclusive, it creates the National Guard in lieu of 
the Organized Militia of the States, theretofore given limited Fed- 
eral support. Sections 80 and 128 of the act provide: 

Sec. 80. Leaves of Absence for Certain Government Employees, All officers 
and employees of the United States and of the District of Columbia who shall 
be members of the National Guard shall be entitled to leave of absence from 
their respective duties, without loss of pay, time, or efficiency rating on all 
days during which they shall be engaged in field or coast-defense training 
ordered or authorized under the provisions of this Act. 

Sec. 128. All laws and parts of laws in so far as they are inconsistent with 
this Act are hereby repealed. 

The question is whether the provisions of the act of March 1, 1889, 
as amended by the act of July 1, 1902, applicable only to the National 
Guard of the District of Columbia, are inconsistent with, and there- 
fore repealed by, section 80 of the national defense act, applicable 
generally to the National Guard of the entire Nation. Section 80 
provides for leave of absence only on “ days during which they shall 
be engaged in field or coast-defense training ordered or authorized 
under the provisions of” the national defense act. The law of 
March 1, 1889, relating exclusively to the National Guard of the 
District of Columbia, makes provision, in addition to days of en- 
campment (field training), for absence on account of parades, and 
for days of service (any authorized service) ordered to be per- 
formed by the commanding general of the District of Columbia 
National Guard. 
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These latter provisions are not inconsistent with the cumulative 
provisions (so far as the District of Columbia National Guard is 
concerned) found in section 80 for leave of absence for field or coast- 
defense training (section 94 of the national defense act). The latter 
is a law of general application, while the former is a special pro- 
vision made for the District of Columbia National Guard, over which 
the Congress has exclusive legislative power, standing in the same 
relation thereto as do the State legislatures to the National Guard of 
the individual States. Not only is there no reason why both laws 
may not stand together, but every reason why they should. Mem- 
bers of the National Guard of the District of Columbia who are 
employees of the United States or of the District of Columbia re- 
ceive no pay for the performance of National Guard duties not 
entitling them to pay under the national defense act (except the 
special provisions adverted to; i. e., when called in aid of the civil 
authorities, and for the bands) ; and the reason for this discrimina- 
tion against members of the District of Columbia National Guard 
who are Government employees is that by existing law they are ex- 
cused from the performance of their duties as Government em- 
ployees without loss of pay or time. 

Accordingly, I have to inform you that you are authorized to 
grant leave of absence with pay to post-office employees who are 


members of the National Guard of the District of Columbia pur- 
suant to the provisions of section 49 (now section 52) of the act 
of March 1, 1889, as amended by the act of July 1, 1902, as well as 
the leave authorized to be granted by section 80 of the national de- 
fense act. 


TRAVEL ALLOWANCE TO ARMY FIELD CLERKS ON DISCHARGE. 


An Army field clerk who first entered the military service as an enlisted 
man and was discharged, to accept an appointment as a field clerk is 
entitled upon final discharge to travel allowance to the place he first 
entered the service by enlistment, and is not restricted to travel allowance 
to the place of accepting his appointment as field clerk. 


Decision by Comptroller General McCarl, July 3, 1922. 

James C. Anderson, Army field clerk, discharged, requested Feb- 
ruary 10, 1922, review of settlement No. W-121790, dated October 3, 
1921, allowing him travel pay from Governors Island, N. Y., to Fort 
Monroe, Va., and refusing to allow him travel pay instead from 
Governors Island to Cairo, IIL 

Claimant entered the military service May 5, 1917, at Cairo, IIl., as 
a private and was assigned to the 2d Company, Coast Artillery Corps, 
and was serving as a sergeant major, junior grade, on April 10, 1919, 
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at Fort Monroe, Va., when he was discharged as an enlisted man to 
accept an appointment as an Army field clerk. He accepted the ap- 
pointment the next day after he was discharged as an enlisted man 
and was serving at Governors Island, N. Y., on February 14, 1921, 
when he was discharged as an Army field clerk. Due to some mis- 
apprehension, not disclosed, as to his travel-pay rights, he was not 
paid any travel pay upon discharge. Subsequently he submitted to 
this office a claim for travel pay from Governors Island, N. Y., to 
Cairo, Ill., but was allowed travel pay from Governors Island, N. Y., 
to Fort Monroe, Va. Review of the settlement has been requested. 

An Army field clerk upon discharge is entitled to the same travel- 
pay rights as an Army officer. 26 Comp. Dec., 591. The authoriza- 
tion for the payment of travel pay to a commissioned officer of the 
Army upon discharge is contained in the act of March 2, 1901, 31 
Stat., 902, in language as follows: 
When an officer shall be discharged from the service, except by way of pun- 
ishment for an offense, he shall receive for travel allowances from the place of 
his discharge to the place of his residence at the time of his appointment or to 
the place of his original muster into the service four cents per mile. 

It has been uniformly and consistently held that the place to which 
an Army officer is entitled to travel pay upon discharge when he 
enters the military service as a commissioned officer from civil life 
is the place where he accepted his commission, which, in contem- 
plation of law, is his place of residence. 5 Comp. Dec., 113; 25 id., 
860; Sells v. United States, 36 Ct. Cls., 94. The purpose of the travel 
pay law is to return a person discharged from the military service to 
the place where the Government accepted him. Sherburne v. United 
States, 16 Ct. Cls., 497; 23 Comp. Dec., 282. The rule that an officer 
who accepted his appointment from civil life is entitled upon dis- 
charge to travel pay only to his place of acceptance does not apply 
where he originally entered the military service as an enlisted man 
and is discharged as an enlisted man to accept an appointment as an 
officer. Obviously the place of acceptance may have no relation 
whatever to his home or to the place where the United States took 
him into the military service from civil life. Such discharged officer 
is entitled to travel pay to the place he originally entered the military 
service. 2 Comp. Dec., 504; 25 id., 547. 

Upon review of the matter the settlement is modified and $30.12, 
being travel pay at the rate of 4 cents a mile for the official dis- 
tance of 1.089 miles from Governors Island to Cairo, less $13.44 here- 
tofore allowed, is certified due claimant. 
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PRACTICE—REOPENING DECISION OF FORMER AUDITOR. 


A settled claim will not be reopened by the accounting officers to give con- 
sideration to a decision of a court subsequently rendered. 


An officer of the Government has jurisdiction to reopen a settlement made 
by a predecessor in office only to correct manifest mistakes arising from 
errors in calculation, or when material evidence has been discovered and 
produced since the action of the predecessor was taken, 


Decision by Comptroller General McCarl, July 5, 1922. 

The Locomobile Company of America applied June 21, 1922, for a 
review of the action of the Auditor for the War Department in 
settlements dated January 21, 1920, June 1, 1920, and December 4, 
1920, claim No. 720655, in which claims aggregating $150,494 were 
disallowed upon the ground that claimant was indebted to the 
United States in the sum of more than $200,000 on account of over- 
payments made by Lieut. Col. D. W. Arnold and Capt. John Heron, 
disbursing officers of the Army, under contract dated July 27, 1917, 
the overpayments consisting of the amount of a three per cent tax 
imposed on sales under section 600, title VI of the act of October 
3, 1917, 40 Stat., 316. 

In the settlement of the accounts of Lieutenant Colonel Arnold 
and Captain Heron, the auditor for the War Department disallowed 
credit for the payments on account of the tax, and in the case of 
Lieutenant Colonel Arnold the auditor’s disallowance was affirmed 
by the Comptroller of the Treasury. See 26 Comp. Dec., 424, id., 
592. 

Included in the sum of $150,494, hereinbefore mentioned as dis- 
allowed by the auditor, are two items aggregating $5,454.39 for 
which suit was filed in the Court of Claims. On June 12, 1922, the 
court awarded judgment for the full amount claimed, to wit, 
$5,454.39, upon the ground that the payments made to claimant 
aggregating more than $200,000 on account of tax on purchases 
made under the contract of July 27, 1917, were legally made. This 
leaves the sum of $145,039.61 for which judgment: has not been 
awarded. Of said amount $24,216.15 was disallowed by the auditor 
in settlement of January 21, 1920, $38,707.96 in settlement of June 
1, 1920, and $82,115.50 in settlement of December 4, 1920. It is for 
the payment of these amounts that the application for revision of 
the auditor’s settlements is now made. 

No request for a revision of either of these settlements was filed 
in the office of the Comptroller of the Treasury or the General Ac- 
counting Office within one year from date said settlements were 
made, respectively. Therefore, the question here presented is 
whether this office now has jurisdiction to reopen and revise the 
settlements made by its predecessor. 

It is a well established principle that an officer of the Govern- 
ment has jurisdiction to reopen a settlement made by his predecessor 
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in office only to correct manifest mistakes arising from errors in 
calculation or when material evidence has been discovered and pro- 
duced since the action of the predecessor was taken. See 1 Comp. 
Gen., 548, and authorities therein cited. 

In the case here presented it does not appear that there was error 
in calculation in either of the settlements made by the Auditor for 
the War Department in 1920, and no material evidence has been 
discovered and produced since said settlements were made. It has 
been held uniformly that a settled claim will not be opened by the 
accounting officers to give consideration to a decision of a court 
subsequently rendered. Accordingly, and without expressing any 
opinion as to whether this office would, or would not, in a claim 
properly before it for settlement follow the action of the Court of 
Claims in this case, it is held that no allowance can now be made by 
the General Accounting Office on the claims disallowed by the Audi- 
tor for the War Department in 1920. 

The application for revision is denied. 


DISABILITY COMPENSATION—FEDERAL EMPLOYEES’ COMPEN- 
SATION COMMISSION. 


The act of September 7, 1916, 39 Stat. 742, providing for compensation for 
disability or death of employees of the Government resulting from personal 
injury sustained in the performance of duty, and for medical, surgical, and 
hospital services immediately following such an injury, does not authorize 
compensation or medical treatment to employees suffering from disease not 
the result of some personal injury of service origin. Such injury and 
resulting disability or death must be certified to the General Accounting 
Office as a basis for allowance of credit in the disbursing officer’s accounts. 


‘Decision by Comptroller General McCarl, July 5, 1922. 

‘The Chief, State and Other Departments Division, this office, 
submitted memorandum decision of April 22, 1922, to the effect that 
certain payments made by the disbursing officer of the United States 
Employees’ Compensation Commission to, or on account of, employees 
of the United States whom the vouchers show to have been suffering 
from disease with no evidence of injury as the originating cause of 
their disability, were not made in accordance with law and should 
not be credited in the disbursing officers’ accounts. 

The cases in question are No. 75329, diagnosis tuberculous ulcer, 
dorsum, right hand, in which the employee was furnished hospital 
and medical services amounting to $522.75, and reimbursement for 
traveling expenses to the amount of $29.70; No. 91895, diagnosis pul- 
monary tuberculosis, in which the employee was furnished hospital 
and medical services amounting to $1,397.44; and No. 100803, diag- 
nosis pulmonary tuberculosis, in which the employee was paid com- 
pensation amounting to $26.67. 
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Under date of April 11, 1922, the auditing division requested of the 
disbursing oflicer explanation of these cases and citation of the pro- 
vision of law under which the claims were allowed. The disbursing 
officer was advised that certification that the cases were directly 
attributable to injury incurred while in line of duty during their 
employment in the Government service should also be submitted. 

The chairman United States Employees’ Compensation Commis- 
sion replied under date of April 14, 1922, as follows: 

The commission has received your letter of April 11, initials OBB, addressed 
to A. H. Gardes, chief of accounts, cohcerning vouchers for the period ending 
December 1, 1921, under “ Employees’ compensation fund.” 

Compensation has been awarded on the claims mentioned under the provisions 
of section 32 of the compensation act, 39 Stat. 742, approved September 7, 1916, 
which provides— 

“That the commission is authorized to make necessary rules and regulations 
for the enforcement of this act, and shall decide all questions arising under this 
act”; 
and more particularly section 36, which provides that— 

“The commission, upon consideration of the claim presented by the bene- 
ficiary, and the report furnished by the immediate superior and the completion 
of such investigation as it may deem necessary, shall determine and make a 
finding of facts thereon and make an award for or against payment of the 
compensation provided for in this act. Compensation when awarded shall be 
paid from the employees’ compensation fund.” 

Certification of the cases mentioned in your letter has been made on the 
voucher forms approved by the Comptroller of the Treasury under date of June 
26, 1918, and June 9, 1921. 

The act of September 7, 1916, 39 Stat. 742, under which the com- 
mission functions, provides for compensation “ for the disability or 
death of an employee resulting from a personal injury sustained 
while in the performance of his duty,” and for medical, surgical, and 
hospital services immediately after such injury. The only lawful 
basis for an award of compensation or for furnishing to the employee 
medical or hospital services is death or disability resulting from a 
personal injury. Clearly any attempt on the part of the commission 
to award compensation or to furnish medical and hospital services 
for death or disability resulting from disease and not from personal 
injury would be without authority of law, and the award would be 
void because it would be beyond the lawful power and authority of 
the commission to make it. 

I assume that there has been no such attempt, but that the awards 
in these cases rest upon a finding of the commission that the disa- 
bility in each case resulted from some personal injury of service 
origin. If such is the case the General Accounting Office is entitled 
to evidence of such origin. An award based upon disease alone is so 
clearly beyond the lawful power and authority of the commission as 
to justify this office in withholding credit upon such a basis. In this 
connection see 25 Comp. Dec. 197, 





DECISIONS OF THE COMPTROLLER GENERAL, 


Section 9 of the act of 1916, provides that the United States shall 
furnish reasonable medical, surgical, and hospital services immedi- 
ately after “an injury sustained by an employee while in the per- 
formance of his duty, whether or not disability has arisen, and for 
a reasonable time thereafter,” thus clearly limiting such services to 
cases of personal injury. 

Forms of certification approved by the former Comptroller of the 
Treasury were designed to meet the ordinary needs of accounting 
and do not preclude this office from inquiry in proper cases as to the 
facts upon which the certification is based. Where a voucher shows 
disease only as a basis for payment of compensation, or for furnish- 
ing medical, surgical, or hospital services, it is entirely reasonable and 
proper for the auditing division to require certification of the fact of 
personal injury sustained as the origin of the disability for which 
the payment has been made, and no credit for the payment will be 
given until such requirement has been complied with. 

The memorandum decision is approved accordingly and a copy 
hereof will be sent to the chairman of the Employees’ Compensation 
Commission. 


PAY OF EMPLOYEES OF GOVERNMENT PRINTING OFFICE 
ABSENT ON SATURDAY AFTERNOONS. 


Section 1389 of the code of the District of Columbia makes every Saturday after 
12 o’clock noon a legal holiday in the District of Columbia for all purposes, 
but there is no statute requiring the Government Printing Office to close 
on Saturday afternoons throughout the year, or prohibiting the Public 
Printer from requiring employees to work on Saturday afternoons not 
included in the summer half-holiday period. Any employee without leave 
due him who is absent from duty on any Saturday afternoon not included 
in the said period is not entitled to pay for such afternoon. 

Decision by Comptroller General McCarl, July 5, 1922. 

M. A. Bodenhamer applied May 24, 1922, for revision of the 
action of the Auditor for the State and Other Departments in dis- 
allowing by certificate No. 26812, dated June 29, 1921, his claim 
of $3 for his pay as an employee in the Government Printing Office 
for Saturday afternoon, October 30, 1920. Claimant states that he 
was sick and absent from duty without leave of absence due him 
during the time covered by the claim and received no pay for that 
day after 12 o’clock noon. He claims pay as for a holiday, citing 
the provision of the code of the District of Columbia that every 
Saturday after 12 o’clock noon shall be a holiday in the District 
for all purposes, 31 Stat., 1404. 

It is well settled that while every Saturday afternoon is a holiday 
for all purposes in the District of Columbia, there is no law closing 
the departments or prohibiting labor on those half days, and that 
it is competent for heads of departments to require labor for the full 
day on Saturdays in the District. 25 Op. Atty. Gen. 40. 





DECISIONS OF THE COMPTROLLER GENERAL, 9 


The former Comptroller 6f the Treasury held accordingly that a 
claim for pay based upon the legal right of the employees of the 
departments to exemption from labor in the District of Columbia 
on Saturday afternoons not included in the summer Saturday half- 
holiday period must be disallowed. 22 Comp. Dee. 217. 

I find no statute requiring the Government Printing Office to 
close on Saturday afternoons the year around, or prohibiting the 
Public Printer from requiring employees to work on Saturday 
afternoons not included in the summer half-holiday period. The 
appropriation for the Government Printing Office for the fiscal 
year 1921 made by the act of June 5, 1920, 41 Stat., 940, provides 
for pay for holidays granted by law and for half holidays granted 
by Executive order, thus specifically defining and limiting the 
half-holiday pay which employees of that office shall receive. 

The auditor’s disallowance of this claim was in accordance with 
law. Upon a review of the matter the settlement is sustained. 


REGRADING RETIRED ENLISTED MEN OF THE ARMY UNDER ACT 
OF JUNE 10, 1922. 


In regrading enlisted men of the Army retired prior to July 1, 1920, to 
conform to the requirements of section 9, of the act of June 10, 1922, 
42 Stat. 629, they should be placed in the grades that enlisted men on 
the active list performing similar duties were placed pursuant to General 
Order No. 36, of 1920, subject to the application of the principle of para- 
graph 9 thereof to grades not in existence on June 4, 1920, and not 
otherwise specifically provided for in the order, and if the retired pay 
to which such grade would entitle them is less than they were receiving 
prior to July 1, 1922, they may continue in receipt of the higher pay by 
virtue of the saving clause in section 17 of said act of June 10, 1922 


Comptroller General McCarl to the Secretary of War, July 8, 1922. 

I have your letter of June 27, 1922, requesting decision whether 
draft of a proposed general order therewith transmitted, estab- 
lishing grades of enlisted men on the retired list under the provi- 
sions of section 9 of the act of June 10, 1922, 42 Stat., 629, is in ac- 
cordance with law. 

The draft of the order is as follows: 


1. Grades of retired enlisted men under the act of Congress approved June 
10, 1922.—Under the provisions of section 9 of the act of Congress approved 
June 10, 1922, the President directs that the following changes effective July 
1, 1922, be made in the grades of enlisted men now on the retired list: 

1. Enlisted men on the retired list of the Army as of the following grades 
will be designated as first grade (master sergeant) : 

Quartermaster Sergeant, senior grade, Q. M. C. 

Master Hospital Sergeant, M. D. 

Master Engineer, senior grade, C. of KE. 

Master Electrician, C. A. C. 

Master Signal Electrician, S. C. 

Band Sergeant and Assistant Leader, Band, U. S. 

Band Leader, Inf., Cav., Arty., and C. of E. ening etek 
Engineer, C. A. C. 

Regimental Sergeant Major, Inf., Cav., F. A., C. of E. 
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Regimental Supply Sergeant, Inf., Cav., F. A., C. of E. (Regimental 
Commissary and Quartermaster Sergeants.) 

Sergeant Major, senior grade, C. A. C. 

Post Ordnance Sergeant. 

Post Commissary Sergeant. 

Post Quartermaster Sergeant. 


2. Enlisted men on the retired list of the Army as of the following grades 
will be designated as second grade (technical sergeants or first sergeants) : 
Hospital Sergeant, M. D. 
Master Engineer, junior grade, C. of E. 
First Sergeant, Inf., Cav., Arty., and C. of E. 
Electrician Sergeant, First Class, C. A. C. 
Quartermaster Sergeant, Q. M. C. 
Musician, First Class, Band, U. S. M. A. 
Drum Major. 
Battalion Supply Sergeant, C. of E. (Battalion Quartermaster Ser- 
geant). 
3. Enlisted men on the retired list of the Army as of the following grades 
will be designated as third grade (staff sergeants) : 
Sergeant, First Class, M. D. (Hospital Steward and Sergeant First 
Class H. C.). 
Sergeant, First Class, C. of E., Q. M. C., O. D., and 8S. CG, 
Battalion Sergeant Major, C. of E. 
Steward, Mine Planter. 
Squadron Sergeant Major, Cav. 
Battalion Sergeant Major, Inf. and F. A. 
Battalion Supply Sergeant, F. A. (Battalion Quartermaster Sergeant). 
Master Gunner, C. A. C, 
Assistant Band Leader, Inf., Cav., Arty., and C. of E. (principal 
musician). 
Sergeant Bugler, Inf., Cav., Arty., and C. of E, (chief trumpeter). 
Saddler Sergeant, Cav. (chief trumpeter and principal musician). 
Electrician Sergeant, Second Class, C. A. C. 
Color Sergeant, Inf., Cav., Arty., and C. of E. 
4. Enlisted men on the retired list of the Army as of the following grades 
will be designated as fourth grade aga 
Sergeant, C. of E., O. D., S. C., Q. M. C., and M. D. (H. C.) 
Mess Sergeant, C. of E. 
Supply Sergeant, C of E. 
Stable Sergeant, C. of E. 
Band Sergeant, Inf., Cav., Arty., and C. of E. 
Musician First Class, Inf., Cav., Arty., and C, of E. 
Sergeant, Inf., Cav., and Arty. 
Mess Sergeant, Inf., Cav., and Arty. 
Supply Sergeant, Inf. Cav., and Arty. 
Stable Sergeant, Inf., Cav., and Arty. 
Cook, Inf., Cav., Arty., C. of E., S. C., Q. M. C., M. D., M. P. (acting 
cook, H. C.). 
Fireman, C A, C. 
Horseshoer, Inf., Cav., Arty., C. of E., S. C., and M. D. 
General Service Clerk, Class 2. 
5. Enlisted men on the retired list of the Army as of the following grades 
will be designated as fifth grade (corporals) : 
Band Corporal, Inf., Cav., Arty., and C. of E. 
Corporal, Inf., Cav., Arty., C. of E., O. D., 8. C., Q. M. C., and M. D. 
(H. C.). 
Mechanic, C. A. C. 
Artificer, Inf., Cav., and M. D. (mechanic). 
Saddler, Inf., Cav., F. A., C. of E.. and M. D. 
Farrier, M. D. 
6. Enlisted men on the retired list of the Army as of the following grades 
will be designated as sixth grade (privates, first class) : 
Private First Class, Inf., Cav., Arty., C. of E., 0. D., 8S. C, Q. M. GC, 
and M. ®. (H. C.). 
Private, Band, Inf., Cav., Arty., and C. of E. (musician third class). 
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7. Enlisted men on the retired list of the Army as of the following grades 
will be designated as seventh grade (privates) : 
Private, Inf., Cav., Arty., C. of E., S. C., Q. M. C., and M. D. 
Bugler, Inf., Cav., Arty., and C. of E. (musician and trumpeter). 
General Service Messenger. 
Section 9, after establishing rates of pay for enlisted men of the 
Army and Marine Corps, provides: 
On and after July 1, 1922, retired enlisted men of the Army and Marine 


Corps shall have their retired pay computed as now authorized by law on 
the basis of pay provided in this act. 


Section 17 of the act contains a proviso: 


That nothing contained in this Act shall operate to reduce the present pay of 
officers, warrant officers, and enlisted men now on the retired list * * 

Section 4b of the act of June 4, 1920, 41 Stat., 761, provided seven 
grades of enlisted men for the Army, established the pay of those 
rades, required the regrading in accordance therewith ‘of all en- 
isted men then in the Army, and established specialists ratings for 
men of the sixth and seventh grades (privates, first class, and 
privates), and contained a proviso: 


That nothing in this section shall operate * * * to change the present 
rate of pay of any enlisted man now on the retired list. 


Effect was given to the provision for regrading the enlisted men on 
the active list by section I of War Department General Orders No. 
36, of June 19, 1920, but no changes were made in the rates of pay 
of men on the retired list. Under the present law it is necessary to 


make readjustments on the retired list to determine the pay grade 
in which men retired in grades no longer existing in the active Army 
shall be placed. As to enlisted men retired after July 1, 1920, their 
retired status was fixed by the grade held on retirement. 27 Comp. 
Dec., 207 and 422. 

It is noted that it is proposed to pay post ordnance sergeants, post 
commissary sergeants, and post quartermaster sergeants the pay 
of the first grade. In 26 Comp. Dec., 831, was discussed the assimila- 
tion of discontinued grades on the retired list to grades on the active 
list, and it was there suggested that two of these grades continued on 
the active list as ordnance sergeant and quartermaster sergeant and 
that the duties of the post commissary sergeant were then performed 
by quartermaster sergeants. In the readjustment then made these 
grades were assimilated to the fourth of the 12 pay grades of enlisted 
men of the Army then existing. With respect to quartermaster ser- 
geants, prior to July 1, 1920, there was the grade of quartermaster 
sergeant, senior grade, and quartermaster sergeant, G. O. 36 placed 
the first in grade 1 and the second in grade 2. That order also 
placed 25 per cent of ordnance sergeants in grade 1 and 75 per cent 
in grade 2 

In the reclassification of enlisted men of the discontinued grades 
mentioned retired prior to July 1, 1920, it is proposed to place them 





12 DECISIONS OF THE COMPTROLLER GENERAL. 


in grade 1; the basis therefor is not apparent. On the information 
now available they should not be paid as of a grade higher than 
the second. The same observation may be made of master gunners, 
Coast Artillery Corps, 50 per cent of whom, under G. O. 36, were 
to be placed in grade 1 and 50 per cent in grade 3. The proposed 
general order properly places all on the retired list prior to July 1, 
1920, in the third grade. 

By G. O. 36 all battalion supply sergeants were placed in grade 3. 
In the proposed general order, battalion supply sergeants, Corps of 
Engineers, are placed in grade 2. They should be placed in grade 3 
as required by G. O. 36 for the active list. 

It is also noted that musicians, first class, United States Military 
Academy Band, and stewards, mine planter, are proposed to be placed 
in grade 3; musicians, first class, Infantry, Cavalry, Artillery, and 
Corps of Engineers, and firemen, Coast Artillery Corps, in grade 4; 
and mechanics, Coast Artillery Corps, in grade 5. Under para- 
graph 9 of Section I of G. O. 36, enlisted men of these grades were 
required to be regraded as privates, first class, and privates, and given 
specialists’ ratings as therein prescribed. In 27 Comp. Dec., 207, it 
was held that men so regraded and retired subsequent to July 1, 1920, 
were entitled only to retired pay based on their grades and were not 
entitled to have included in the calculation the pay of the specialist 
rating held at date of retirement. The basis on which it is proposed 
to place men retired prior to July 1, 1920, in grades not available to 
them on the active list is not apparent. On the information now 
available men retired in these grades should be regraded in strict 
accord with G. O. 36. If after such regrading their retired pay 
before July 1, 1922, is greater than they would be entitled to under 
the act of June 10, 1922, they will be entitled to continue in receipt of 
the higher rates of pay by virtue of the saving clause in section 17 of 
the act. 

The same observations are applicable to the grades of saddler ser- 
geant, Cavalry, proposed to be regraded in grade 3; horseshoer, pro- 
posed to be regraded in grade 4; artificer, saddler, and farrier, pro- 
posed to be regraded in grade 5. 

In the regrading of men retired prior to July 1, 1920, G, O. 36 
must be strictly followed, and no greater benefits can be given this 
class of men than can under the order be accorded men on the active 
list; paragraph 9 of Section I can not be overlooked in their favor. 
That paragraph regraded men performing nonmilitary duties in 
the grades of private, first class, and private, and where a grade not 
in existence on June 4, 1920, is not specifically provided for in G. O. 
36, the principle established by paragraph 9 must be followed in de- 
termining what grade would be assigned a man performing duties 
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in the active Army at this time of the character formerly assigned to 
men in the discontinued grade. 

The submission made and the views expressed thereon must be 
understood as in a general sense so as to authorize promulgation of 
the proposed general order, except as noted, and to permit pay- 
ments accordingly. 

The legality and effect in individual cases must be for determina- 
tion by this office when a question arises of the proper application 
thereto of the order, and such determination when made must there- 
after become the rule. 


INDIAN ALLOTMENTS TO HEADS OF FAMILIES. 


The marriage of a Sioux Indian girl to a white man does not deprive her of 
her status as head of a family, and she is entitled as such to the benefits 
accruing under acts of March 2, 1889, 25 Stat. 694, and June 10, 1896, 29 
Stat. 334. 


Decision by Comptroller General McCarl, July 8, 1922. 

The Secretary of the Interior applied June 17, 1922, for review 
of settlement No. I-68487 of April 19, 1922, wherein was disallowed 
the claim of Leona Harrison, a Standing Rock allottee, for all cash 
in lieu of other allotment benefits as provided by section 17, act of 
March 2, 1889, 25 Stat., 694, as amended by the act of June 10, 1896, 
29 Stat., 334, the said acts providing for cash benefits to heads of 
families or single persons over the age of 18 years, and the disal- 
lowance having been made because the claimant, having married 
prior to reaching the age of 18, did not qualify under the terms of 
the statutes. 

In the application for review it is stated: 


Under settlement No. 68487 of the General Accounting Office, dated April 19, 
1922, the share of Leona Harrison, allottee 3990, in the amount of $604.22, cash 
payment in lieu of allotment benefits, was disallowed by the General Accounting 
Office for the reason that the allottee was married before reaching the age of 
eighteen years. 

The application of the allottee states that she is married to Leo Keogh, a 
white man. The marriage of a female Sioux to a white man does not defeat 
her rights to Sioux benefits, when she has an approved allotment, since she 
has the status of the head of a Sioux family. It is therefore requested that Sioux 
benefits in the amount of $604.22 be allowed in the case of this allottee. 


The finding by the Secretary of the Interior that Leona Harrison, 
a Standing Rock allottee, on the date of the approval of her appli- 
cation, was the head of her family for the purposes of the distribu- 
tion of Sioux benefits under the several statutes, is controlling. See 
decision of June 28, 1922, and authorities cited therein. 

Upon a review of the matter the settlement is reversed and $604.22 
certified due Leona Harrison. 
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AVAILABILITY OF AIR MAIL SERVICE APPROPRIATION FOR 
PUBLIC BUILDINGS. 


Hangars, shops, and storehouses on landing fields of the Air Mail Service are 
public buildings or improvements within the prohibition of section 3733, 
Revised Statutes, and may not. therefore, be constructed from the appro- 
priation for operation and maintenance, including incidental expenses, of 
the Air Mail Service in the act of June 19, 1922, 42 Stat., 657. (See, how- 
ever, 2 Comp. Dec., 133.) 


Comptroller General McCarl to the Postmaster General, July 12, 1922. 

I have your letter of June 20, requesting decision of a question 
presented as follows: 

The section of the Post Office Department appropriation bill which provides 
money for the operation of an air mail service for the fiscal year 1923, is 
couched in the following language: 

“Tor the operation and maintenance of aeroplane mail service between New 
York, New York, and San Francisco, California, via Chicago, Dlinois, and 
Omaha, Nebraska, including necessary incidental expenses and employment 
of necessary personnel, $1,900,000.” (Act of June 19, 1922, 42 Stat., 657). 

Efficient operation of the service during the fiscal year 1923 demands the 
erection of several buildings (hangars, shops, and storehouses) on one or 
more of the air mail service landing fields. May I have your opinion as to my 
right under this language to use part of the money for the erection of build- 


ings of a more or less permanent nature on one or more of these landing 
fields? 


The language of the appropriation does not provide either in 
express terms nor by necessary implication for the erection of build- 
ings. The rule that an appropriation made for a particular object 
is available for all expenses which are necessary or incident to the 
proper accomplishment of said object is subject to the general 
statutory restrictions relative to the use of appropriations. See 6 
Comp. Dec., 91 and 490; 7 éd., 714. 

Section 3733, Revised Statutes, provides: 

No contract shall be entered into for the erection, repair, or furnishing of 
any publie building, or for any public improvement which shall bind the Goy- 


ernment to pay a larger sum of money than the amount in the Treasury 
appropriated for the specific purpose. 


The question as to what constitutes a public building or public 
improvement within the meaning of said section 3733 has been before 
the office of the Comptroller of the Treasury on numerous occasions, 
and I think it may be said that the decisions uniformly have been 
to the effect that any structure in the form of a building not clearly 
of a temporary character is a public building or public improvement 
within the meaning of said section. See 10 Comp. Dec., 683, 
which related to the erection of a small building in which to in- 
stall condensing machinery at the Government Hospital for the 
Insane; 13 Comp. Dec., 355, holding that portable buildings for 
use in detaining alien applicants for admission into the United 
States and for hospitals for such as may require treatment during 
the period of detention could not be constructed from the immigra- 
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tion fund; 16 Comp. Dec., 685, in which it was held that a pon- 
toon shed for the storage and protection of pontoon wagons and 
materials at Washington Barracks was a public building or public 
improvement; and 21 Comp. Dec., 420, in which it was held that 
an appropriation in general terms for experiments and demon- 
stration in live-stock production was not available for the erec- 
tion on an experimental farm of farm buildings—cottages, barns, 
feed houses, etc. There have been several unprinted decisions to the 
same effect. See particularly decision of August 12, 1911, to the 
effect that an appropriation “ for the investigation and improvement 
of methods of crop production under semiarid or dry-land condi- 
tions” was not available for the erection of a so-called temporary 
shed to shelter the necessary farm animals and a portable house 12 
by 16 feet for the temporary use of employees. These buildings 
were represented by the Secretary of Agriculture as “ absolutely es- 
sential in connection with the use to which the land is to be put by 
the department” in carrying out the purposes of the appropriation. 

The appropriation now under consideration is an annual appro- 
priation for a service which was first provided for in the act of April 
24, 1920, 41 Stat., 579. Said act appropriated $1,250,000 for pur- 
chase of airplanes necessary to establish, operate, and maintain the 
airplane mail service between New York and San Francisco and 
for the operation and maintenance of said planes, “including sta- 
tions, equipment, tools, and machinery and other necessary incidental 
expenses.” The appropriation for the next fiscal year—1922—was 
made in the act of March 1, 1921, 41 Stat., 1153, and was identical, 
except as to amount. with the appropriation now in question. 

It will thus be seen that while the appropriation for the fiscal year 
1921 expressly provided for the establishment of the service and for 
stations, equipment, etc., the appropriations for the two succeeding 
fiseal years provided only for the operation and maintenance of the 
service as theretofore established, without providing for additional 
stations or improvements at existing stations. Therefore, there can 
be no justification for holding that the erection of the proposed 
buildings is absolutely essential to the accomplishment of the purpose 
for which the appropriation for the fiscal year of 1923 was made. 

In the absence of specific statutory authority therefor, I am con- 
strained to hold that the use of the appropriation in question for 
the erection of the proposed buildings would be in contravention of 
the provisions of section 3733, Revised Statutes, hereinbefore quoted. 
Accordingly, the question submitted is answered in the negative. 

60549°—23—Vol. 2——3 
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DEDUCTIONS FROM PAYMENTS TO BENEFICIARIES OF WAR 
RISK INSURANCE. 


In making payments to beneficiaries of the insured under the war risk 
insurance act no deduction is authorized for salary which may have been 
erroneously paid to the insured, or for any other amounts for which the 
insured may be indebted to the Government on account of claims which 
did not arise under the provisions of articles 2, 3, or 4 of the war risk 
insurance act. 


Comptroller General McCarl to the Director, United States Veterans’ 
Bureau, July 13, 1922. 


I have your letter of June 15, 1922, requesting decision (1) whether 
payments to the beneficiary of insurance granted to the late Lieut. 
Col. Charles N. Barney, United States Army, retired, are authorized 
irrespective of any payments which may have been erroneously made 
to Colonel Barney as salary under his appointment as Acting Assist- 
ant Surgeon, Public Health Service, and (2) whether the Veterans’ 
Bureau is authorized to make payment of insurance to designated 
beneficiaries generally irrespective of whether the insured may have 
been indebted to the United States on account of some claim which 
did not arise under the provisions of Articles II, III, or IV of the 
war risk insurance act. 

It has been held that under the provisions of section 28 of the war 
risk insurance act, as amended by the act of June 25, 1918, 40 Stat., 
609, payment of insurance to beneficiaries is not subject to deduction 
on account of a claim of the United States against the insured not 
arising under Articles II, III, IV of the war risk insurance act. 
26 Comp Dee., 949. That decision states the law correctly. Both of 
your questions are answered in the affirmative. 


PRACTICE—SETTLEMENT OF UNLIQUIDATED CLAIMS. 


A claim for payment for use and occupation of land, not under a valid contract, 
involves the settlement of an unliquidated claim proper for consideration 
by the General Accounting Office under the provisions of section 236, Revised 
Statutes, as amended by act of June 10, 1921, 42 Stat., 24, but payment of 
such a claim by an adininistrative department or establishment is not au- 
thorized. 


The Comptroller General is not required or authorized to render an advance 
decision for the guidance of the administrative officers in approving or dis- 


approving a claim before submission to the General Accounting Office for set- 
tlement. 


Comptroller General McCarl to the Director, United States Veterans’ 
Bureau, July 14, 1922. 


I have your letter of June 22, 1922, requesting decision whether 
the United States Veterans’ Bureau is authorized to allow and pay 
the claim of the Mack Copper Co. for use and occupation of land 
alleged to be the property of said company and which has been oc- 
cupied by the United States Public Health Service and the United 
States Veterans’ Bureau since November 22, 1920. 
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The period covered by the claim is from November 22, 1920, to 
May 31, 1922, and the amount claimed is at the rate of $60,000 per 
annum. ‘ 

It appears that the property in question was a part of a tract of 
land leased by the Army from F. J. Belcher, jr., trustee, July 17, 
1917, the lease to cover the period from June 1, 1917, to May 31, 
i922, at a rental of $1 for the term, and that said property was trans- 
ferred by the Secretary of War to the Public Health Service Novem- 
ber 22, 1920. 

You state that the property is now being occupied by the United 
States Veterans’ Bureau under a lease agreement entered into be- 
tween the Government and the Mack Copper Co. covering the period 
from June 1, 1922, to June 30, 1923. 

The matter here presented does not involve a payment to be made 
under a valid contract. It involves a settlement of an unliquidated 
claim. The United States Veterans’ Bureau is not authorized to 
settle claims of this class. See section 236, Revised Statutes, as 
amended by section 205 of the act of June 10, 1921, 42 Stat., 24. 
Said section reads: 

All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the 
United States is concerned, either as debtor or creditor, shall be settled and 
adjusted in the General Accounting Office. 

Where a claim requires administrative action in the form of ap- 
proval or disapproval before settlement by the General Accounting 
Office the responsibility for such action is with the administrative 
head of the department, bureau, office, or establishment in which 
the claim arises, and the Comptroller General is not required or 
authorized to render a decision for the guidance of the administra- 
tive officer in taking such action. 

The question submitted is answered in the negative. 


PAYMENT OF SALARY AND EXPENSES OF PUBLIC HEALTH 
SERVICE NURSE ATTENDING COLLEGE. 


The attendance at college, either for her own improvement or the good of the 
service, is not within the scope of the appointment or duties of a nurse 
in the Public Health Service, and she is not entitled to any compensation 
while so occupied and rendering no service to the Government, nor to 
reimbursement for her traveling expenses in going to such institution or 
returning therefrom. 


Decision by Comptroller General McCarl, July 14, 1922. 


The Chief, Treasury Department Division, this office, submitted a 
memorandum decision of May 1, 1922, as follows: 


Re pay and traveling expenses of Miss Minnie P. Goodwin, chief nurse in the 
Publ'c Health Hospital at St. Louis, Mo., while absent taking a special course 
on hospital administration at Columbia University, New York, ‘ : 
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From the accompanying papers it appears that Miss Minnie P. Goodwin, 
chief nurse at Public Health Hospital No. 35, at St. Louis, Mo., was directed by 
the Surgeon General in charge of the Public Health Service to proceed to New 
York for the purpose of taking a special course of instruction in hospital admin- 
istration at Columbia University, and that she was absent from the St. Louis 
hospital from July 6 to September 1, 1921, a total of 58 days. For the last 164 
days of this time, however, she appears to have been on leave of absence. 

For the entire period of her absence she was paid her regular salary of 
$64.60 per month, including the extra compensation or bonus. Her transporta- 
tion and other traveling expenses for the trip amounted to a total of $94.94. 

Question has been raised as to the legality of these payments of salary and 
traveling expenses. 

It is assumed that during the time Miss Goodwin was absent from the hospital 
at St. Louis she was rendering no service to the Government. There would 
thus seem to be no warrant of law for the payment of any traveling expenses 
incurred on the trip, nor any salary, except for ihe time she was on leave of 
absence. It is the opinion of this division that the entire amount of traveling 
expenses and also her salary for 414 days should be disallowed. (XVI Comp. 
Dec., 429.) 


Under date of June 28, 1922, the Surgeon General, Public Health 
Service, addressed to the Comptroller General the following letter: 


Replying to your communication of the 29th ultimo addressed to the Secretary 
of the Treasury, and by him referred to me, concerning the authority for directing 
Nurse Minnie P. Goodwin to proceed from St. Louis to New York for the purpose 
of taking a special course in hospital administration at the Columbia University, 
you are advised that this order was issued upon approval of the Assistant Secre- 
tary of the Treasury, in the interest of the Service. The special course referred 
to placed this service in possession of improved methods which it is believed will 
aid materially as and when adopted by the various service hospitals. 

I believed that I had the right to issue orders to an officer of this service, and 
paragraph 22 of the Service Regulations defines the character of positions to 
which the title of “ officer” pertains. 

For your further information you are advised that the amount paid to Nurse 
Minnie P. Goodwin, for expenses incurred under the order above referred to, has 
been refunded by her to the Disbursing Clerk of the Treasury Department. 


This office does not question the good faith of the order, or the pur- 
pose intended and probably accomplished by it, but so far as has been 
disclosed it was given without authority of law. Miss Goodwin was 
subject to the order of the Surgeon General in all matters within the 
scope of her official appointment and duties, which, however, do not 
include the taking of a course of training either for her own improve- 
ment or for the improvement of the service generally. 

‘The memorandum decision must be approved. 


DAMAGES TO PRIVATE PROPERTY DUE TO TRAINING, PRACTICE, 
OPERATION, OR MAINTENANCE OF THE ARMY. 


The only authority for the allowance of claims for damages due to the training, 
practice, operation, or maintenance of the Army is found in the acts making 
specific appropriations therefor from time to time, and where the only appro- 
priation available for such claims limits the payments therefor to not ex- 

ceeding $500 claims in excess of that amount must be denied, Such claims 

are not of a class which the General Accounting Office is authorized to allow 
and certify for reporting to Congress by the Secretary of the Treasury but 
are for submission to Congress by the administrative department. 












DECISIONS OF THE COMPTROLLER GENERAL. 19 


Decision by Comptroller General McCarl, July 14, 1922. 
The Silver Lake Park Co. applied June 1, 1922, for a review of 


settlement No. 833531, dated May 12, 1922, War Department Division 
of this office, in which wag disallowed its claim for $18,000 on ac- 
count of damage to its property as a result of the establishment and 
maintenance by the Army of a remount station in connection with 
Camp Gordon, near Atlanta, Ga. 

The damaged property consists of a small artificial lake, used for 
bathing, boating, and fishing and as an attraction in the sale of lots 
in its vicinity for use as suburban residences. 

The remount station was established about three-quarters of a 
mile from the lake and across a small stream which was the principal 
tributary to the lake: that is to say, the principal tributary of the 
lake ran through the corrals established by the Government in con- 
nection with the remount station. Hundreds of animals (mules and 
horses) were maintained at this remount station during the period 
from 1917 to 1920, as a result of which manure, débris, ete.—wash- 
ings from the corral—were carried down by the stream and deposited 
into the lake, filling the upper end of it to a depth of several feet 
and polluting the waters to such an extent as to render the lake use- 
less for the purposes for which it was intended by its owner. 

The amount claimed is the estimated cost of removing the ob- 
jectionable deposit from the lake. 

The claim was presented to and considered by the War Department 
under authority of the provision in the act of June 30, 1921, 42 
Stat., 84, which reads: 

For payment of claims for damages to and loss of private property incident 
to the training, practice, operation, or maintenance of the Army that have ac- 
crued, or may hereafter accrue, from time to time, to be immediately available 
and to remain available until expended, $100,000: Provided, That settlement 
of such claims shall be made by the Auditor for the War Department, upon the 
approval and recommendation of the Secretary of War. where the amount of 
damages has been ascertained by the War Department, and payment thereof 
will be accepted by the owners of the property in full satisfaction of such 
damages. 

The War Department ascertained the amount of the damage to be 
$18,000, the claimant agreed to accept said-amount in full satisfaction 
of the damages sustained, and the Secretary of War has approved 
and recommended settlement of the claim. 

That the damage was incident to the training, practice, operation, 
or maintenance of the Army there would appear to be no room for 
doubt, but there is no general statute authorizing the allowance or 
payment of such claims. See 27 Comp. Dec., 669. The only author- 
ity for the allowance of claims of this class by the accounting officers 
of the Government is the specific appropriations that have been made 
therefor from time to time. See act of July 11, 1919, 41 Stat., 119; 
act of June 5, 1920, 41 Stat., 965; and the provisions hereinbefore 
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quoted from the act of June 30, 1921. The appropriation thus made 
became exhausted in January, 1922, and from that time until June 
30, 1922, there was no authority for allowance by the General 
Accounting Office of claims of the class now under consideration. 

By the act of June 30, 1922, 42 Stat., 725, an appropriation was 
made as follows; 

For payment of claims of not to exceed $500 in amount for damages to and 
loss of private property incident to the training, practice, operation, or mainte- 
nance of the Army that have accrued, or may hereafter accrue, from time to 
time, $50,000: Provided, That settlement of such claims shall be made by the 
General Accounting Office, upon the approval and recommendation of the Secre- 
tary of War, where the amount of damages has been ascertained by the War 
Department, and payment thereof will be accepted by the owners of the property 
in full satisfaction of such damages. 

It is noted that this appropriation is made available only for pay- 
ment of claims of “not to exceed $500 in amount.” As the claim 
now under consideration exceeds $500 in amount, said appropriation 
is no authority for its allowance. 

Upon a review of the matter no differences are found, and the dis- 
allowance of the claim is sustained for the reason that there is no 
appropriation available for its payment and it does not belong to 
any of the classes of claims which the General Accounting Office is 
authorized to allow and certify to be reported to Congress by the 
Secretary of the Treasury as certified claims. See 1 Comp. Gen., 
540. 

The matter is one for submission to Congress by the adminis- 
trative department. 


ACKNOWLEDGMENT OF SERVICES IN THE RESCUE OF AMERICAN 
SEAMEN. 


The appropriation in the act of June 1, 1922, 42 Stat., 604, for expenses incurred 
in the acknowledgment of the services of masters and crews of foreign 
vessels in rescuing American seamen or citizens from sh'pwreck or other 
catastrophe at sea. is available for expenses of such acknowledgment in- 
curred during the fiscal year 1923, irrespective of the date of the shipwreck, 
but is not available for compensation or pension to the master or crew of 
the rescuing vessel. 


Comptroller General McCarl to the Secretary of State, July 15, 1922. 

I have your letter of July 6, 1922, requesting decision whether 
in the expenditure of the annual appropriations made under the title 
“ Rescuing shipwrecked American seamen,” the date of the rescue 
or the date of the acknowledgment of the services rendered therein 
is the determining factor as to the fiscal year chargeable. 

The appropriation for the fiscal year 1923, act of June 1, 1922, 42 
Stat., 604, reads: 


For expenses which may be incurred in the acknowledgment of the services 
of masters and crews of foreign vessels in rescuing American seamen or citizens 
from shipwreck or other catastrophe at sea, $3,900, 
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It will be noted that this is not an appropriation for expenses in- 
curred in rescuing American seamen or citizens from shipwreck or 
other catastrophe at sea, but is an appropriation for expenses “ which 
may be incurred in the acknowledgment of the services of masters 
and crews of foreign vessels” in such rescues. That the appropria- 
tion is prospective is evidenced by the use of the words “ may be in- 
curred.” I think it is clear, therefore, that the appropriation herein- 
before quoted is available for expenses incurred during the fiscal year 
1923 in the acknowledgment of the services of masters and crews of 
foreign vessels in rescuing American seamen and citizens from ship- 
wreck and other catastrophe at sea regardless of when the shipwreck 
or other catastrophe may have occurred. In other words, the date of 
the acknowledgment and not the date of the catastrophe is for con- 
sideration in determining which fiscal year’s appropriation is charge- 
able. 

You also ask whether the appropriation in question would authorize 
you “to award a money payment to a foreign seaman who, while 
serving on one of the rescuing vessels, sustained injuries from which 
he has never recovered and which have left him practically in a 
destitute condition and unable to perform any work.” 

The terms of the appropriation and the amount thereof indicate 
that it was not intended to be used for the payment of compensation 
or pensions to the master or crew of a foreign vessel. It must be 
held, therefore, that said appropriation is available only for the 
expenses of acknowledgment, which may include a suitable token to 
be given to the person whose services are being acknowledged. The 
question as to the form of that token and whether it shall be money, 
a medal, or something else is, in general, for administrative deter- 
mination. 


PAY OF ENLISTED MEN OF MARINE CORPS. 


The saving clause in section 16, act of June 10, 1922, 42 Stat., 632, saves to 
enlisted men of the Marine Corps during their enlistment, current on June 
30, 1922, while continuing in grades held on that date (subject to change 
by enactments thereafter), the total of their pay and allawances prescribed 
by the acts in effect on June 30, 1922, if greater than the total thereof as 
fixed by the act of June 10, 1922, but does not give them the right to both 
items of pay and allowances that may be greater under the laws in effect 
on June 30, 1922, and those that may be greater under the act of June 10, 
1922. 

On and after July 1, 1922, enlisted men of the Marine Corps are not entitled under 
the saving clause in section 16, act cv? June 10, 1922, 42 Stat., 632, or other- 
wise, to the former subsistence allowance in lieu of quarters and rations, 
but are confined to the allowances for quarters and subsistence prescribed 
by the President under section 11, act of June 10, 1922, 42 Stat., 630 (see 
Executive order of June 19, 1922), but continue to be entitled under said 
saving clause (subject to changes in enactments thereafter) in enlistments 
current on June 30, 1922, while continuing in grades held on that date, 
provided the total of their pay and allowances under laws in effect on 
June 80, 1922, exceeds the total thereof as fixed by the act of June 10, 
1922 ,to additional pay as follows: 
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1. Twenty per cent increase of pay when detailed to sea or foreign-shore 
duty, whether such detail began on or after July 1, 1922. 


. Good-conduct medal pay, conditioned on the continuance of annual 
appropriations therefor. 

3. Fourth and fifth grades, to 20 per cent increase in pay authorized by 
sections 4 and 13 of the act of May 18, 1920, 41 Stat., 602, 604, and 
the act of June 4, 1920, 41 Stat., 761. 

4. Sixth and seventh grades, detailed as specialists, to specialists’ pay 
computed at rates in effect on June 30, 1922. 

5. Qualified as marksmen, sharpshooters, or expert riflemen, to the addi- 

tional pay provided therefor in act of May 11, 1908, 35 Stat., 114, as 

amended by the act of May 12, 1917, 40 Stat., 45. 


Comptroller General McCarl to the Secretary of the Navy, July 17, 1922. 

I have your letter of June 20, 1922, requesting decision of certain 
questions submitted by the Paymaster, United States Marine Corps, 
relating to the pay and allowances of enlisted men of the United 
States Marine Corps arising under the saving clause contained in 
section 16, act of June 10, 1922, 42 Stat., 632, providing: 


to 


nothing contained in this act shall operate to reduce the total of the 
pay and allowances which any elisted man of the Army, Navy, Marine Corps, or 
Coast guard is now receiving during his current enlistment and while he holds 
his present grade or rating. 


The questions submitted are predicated on the assumption that 
the total of the pay and allowances now being received by the 
enlisted men under prior laws is greater than the total of the pay 
and allowances they would receive under the act of June 10, 1922, 
and that a decision is requested whether various elements entering 
into the old pay and allowances, subject to change by enactments 
thereafter, will apply on and after July 1, 1922, in determining 
which pay may be taken under the saving clause by men whose grade 
or rating does not change on or after July 1, 1922, during current 
enlistments, or extended enlistments entered into on or before June 
30, 1922. and for the term of such current enlistments or extended 
enlistments. 

With the above understanding the questions will be stated and 
answered : 


(a) Will enlisted men detailed on sea or foreign shore duty be entitled to 
the 20 % increase provided therefor under the same conditions as now 
provided by law? 


This is an increase of pay for certain duty authorized by prior 
laws. 
The question is answered in the affirmative. 


(b) If (a) is answered in the affirmative, will such enlisted men who may 
be detailed to sea or foreign shore service on or after July 1, 1922, be entitled 
to such increase under the same conditions as now provided by law? 


The right of an enlisted man to receive pay under prior law, re- 
served by section 16, supra, continues during his current enlistment 
or extended enlistment in which he was serving on June 30, 1922, if 
he continue in the same grade or rating, and such right is not neces- 


ES 
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sarily limited by the actual pay he was receiving on June 30, under 
the conditions of service on that day. 

This question is also answered in the affirmative. 

(c) Will an enlisted man now on detached duty and receiving a subsistence 
allowance of $2.50 per day continue to draw this rate, or will he drop to the 
rate to be established for all services under regulations issuedgby the President? 

(d) If (ce) is answered in the affirmative, will a man detailed to such duty 


on or before July 1, 1922, be entitled to the rate now in force, $2.50 per day, 
or not? 


(j) Will enlisted men on recruiting duty receive the allowance now provided 
by law and regulations amounting to about $2.50 per day, or will they be 
entitled only to the rate prescribed by the President? 


It is stated: 


Enlisted men detailed on staff duty are now receiving a subsistence allow- 
ance of $2.50 per day, which will be reduced to $1.95, and enlisted men on 
recruiting duty now receive commutation of rations at $1.75 per day, commu- 
tation of quarters at $15 per month, and heat and light for one room amounting 
to about $9 per month. 

The prior right of enlisted men of the Marine Corps to a sub- 
sistence allowance in lieu of quarters and rations in kind as in 
effect on June 30, 1922, appears to have been based on regulations 
under specific provisions appearing in annual appropriation acts 
and to have terminated with the annual appropriation act for 1922, 
no specific appropriation therefor having been.made thereafter. 

The right to such allowance as fixed by prior regulation is there- 
fore terminated, and the provision in section 11 of the act of June 
10, 1922, and the regulations to be prescribed thereunder by the 
President, are substituted therefor. 

Questions (c), (d), and (j) are answered accordingly. 


(e) Will enlisted men of the fourth and fifth grades, sergeants and cor- 
porals, be entitled to the 20 per cent increase provided by the act of May 
18, 1920? 


This increase of pay was authorized by section 4, act of May 18, 
1920, 41 Stat., 602, and was made effective, as provided in section 
13 thereof, as follows: 

That the rates of pay prescribed in sections 4 and 6 hereof shall be the 
rates of pay during the current enlistment of all men in active service on the 
date of the approval of this act, and for those who enlist, reenlist, or extend 


their enlistments prior to July 1, 1922, for the term of such enlistment, reen- 
listment, or extended enlistment. : 


The act of June 4, 1920, 41 Stat., 761, further provided: 


The temporary increase of pay for enlisted men of the Army authorized by 
section 4 of the act of Congress approved May 18, 1920, shall be computed upon 
the base pay provided for in this section, and shall apply only to enlisted 
nren of the first five grades. 


This question is answered in the affirmative. 


(f) Will enlisted men of the sixth and seventh grades, detailed as specialists, 
be entitled to the new rates, or to the rates provided by the Army reorganiza- 
tion act of June 4, 1920? 

(gz) If (f) is answered in the affirmative, will this be true even though (c) 
and (d) are answered in the affirmative? 
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You supplement your question (f) with the statement that— 


The new law increases the compensation of specialists, and the question 
arises whether or not the higher rate can be paid to enlisted men detailed as 
specialists while they draw pay under the old law. 

The provision in section 16 of the act of June 10, 1922, supra, con- 
templates that 40me items of pay and allowances might be greater 
under the old laws than under the new law and, vice versa, some 
items greater under the new law than under the old laws. ; 

The effect of this provision is to grant to an enlisted man in case 
the total of his pay and allowances under prior laws in effect on 
June 30, 1922, is greater than the total of his pay and allowances 
under the act of June 10, 1922, the right to continue to receive the 
pay and allowances as prescribed by the prior laws until the termina- 
tion of the enlistment or extended enlistment in which serving on 
June 30, 1922, if he continue in the same grade or rating. It does 
not give him, however, the right to the items of pay and allowances 
that may be greater under the prior laws and also to those that may 
be greater under the act of June 10, 1922. 

This question is answered accordingly. 

(h) Will enlisted men be entitled to the increased pay for good-conduct 
medals awarded on or before June 30, 1922? 

The right of enlisted men of the Marine Corps to additional pay 
for good-conduct medals, prior to June 10, 1922, was dependent on 
provisions therefor in annual appropriation acts, and continues to be 
so dependent during current enlistment without change of grade. 

The question is answered accordingly. 


(i) Will enlisted men who have qualified as marksmen, sharpshooters, or ex- 


pert riflemen be entitled to the rates now provided by law and regulations, 
7 » 79° 


This additional pay is based upon the provisions in the Army ap- 
propriation act of May 11, 1908, 35 Stat., 110, as amended by the 
act of May 12, 1917, 40 Stat., 45 as follows: 


That hereafter enlisted men now qualified or hereafter qualifying as marks- 
men shall receive $2 per month; as sharpshooters, $3 per month; as expert 
riflemen, $5 per month; * * * all in addition to their pay, under such 
regulations as the Secretary of War may prescribe, but no man shall receive 
at the same time additional pay for more than one of the classifications named 
in this section. 


This provision was made applicable to the enlisted men of the 
Marine Corps by virtue of section 1612, Revised Statutes (21 Comp. 
Dec., 848). 

This question is answered in the affirmative, 


se LC CENT 
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PAY AND ALLOWANCES OF MARINE BAND. 


The pay and allowances of the leader of the Marine Band under existing law 
on June 30, 1922, being those of a captain of the Marine Corps, he is 
classified under the act of June 10, 1922, 42 Stat., 626, for base pay purposes 
as in period 3, and is entitled on and after July 1, 1922, to the pay and 
allowances of that period. 

The second leader and musicians of the Marine Band, having been separated 
under existing law on June 30, 1922, for pay purposes from enlisted men 
generally of the Marine Corps, are confined on and after July 1, 1922, to 
the pay expressly fixed for them as members of the band by the act of 
August 29, 1916, 39 Stat., 612, and therefore on and after that date the 
second leader is not entitled to either 20 per cent increase of pay under 
acts of May 18, 1920, 41 Stat., 602, section 4, and June 4, 1920, 41 Stat., 
761, or to 10 per cent additional for longevity under the act of June 4, 
1920, 41 Stat., 761; the musicians are not entitled to 20 per cent increase 
of pay under said acts of May 18, 1920, and June 4, 1920; and neither the 
second leader nor musicians are entitled to good-conduct medal pay. 

The second leader and musicians of the Marine Band, being entitled under 
existing law on June 30, 1922, to the allowances of a sergeant major and 
sergeant, respectively, are entitled on and after July 1, 1922, to the same 
subsistence allowance in lieu of quarters and rations as a sergeant major 
and sergeant, respectively, and therefore to the allowance for quarters 
and subsistence prescribed by the President under section 11 of the act of 
June 10, 1922, 42 Stat., 680. (See Executive order of June 19, 1922.) 


Comptroller General McCarl to the Secretary of the Navy, July 17, 1922. 

I have your letter of June 20, 1922, requesting decision of the 
following questions submitted by the paymaster, United States 
Marine Corps, as to the pay and allowances to which members of 
the Marine Band will be entitled on and after July 1, 1922, in view 
of the provisions of section 21 of the act of June 10, 1922, 42 
Stat. 633. 


(a) Is the leader of the band, who has over 17 years’ service, entitled to 
the pay and allowance pertaining to the fourth pay period? If not, in what 
piy period will he be classified? 

(b) Are the second leader of the band and the musicians thereof entitled to 
the additional 20% provided by the act of May 18, 1920, and June 4, 19207 

(c) Are all members of the Marine Band entitled to pay for good-conduct 
medals now held and those awarded hereafter? 

(d) Will the longevity pay of the second leader of the band be computed 
under the Army reorganization act of June 4, 1920, or under the provisions 
of H. R. 10972? 

(e) Will the second leader of the band and the musicians of the band re 
ceive a subsistence allowance of $2.50 as prescribed by the Secretary of the 
Navy, or will they come under the allowance prescribed by the President under 
section 11 of H. R. 10972? 


Section 21 of the act referred to provides: 
That nothing in this Act shall operate to change in any way existing laws, 


or regulations made in pursuance of law, governing pay and allowances of 
the * * * Marine Band, *.° %. 


The act of August 29, 1916, 39 Stat. 612, in effect at the time of the 
enactment of the joint service pay act of June 10, 1922, and there- 
fore then “existing” law for the purpose of section 21 of said 
new legislation, separated the Marine Band for purposes of pay and 
allowances from enlisted men generally of the Marine Corps, and 
prescribed the pay and allowances to which its respective members 
were entitled, as follows: 
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That the band of the United States Marine Corps shall consist of one leader, 
whose pay and allowances shall be those of a captain in the Marine Corps; 
one second leader, whose pay shall be $150 per month and who shall have the 
allowances of a sergeant major; ten principal musicians, whose pay shall be 
$125 per month; twenty-five first-class musicians, whose pay shall be $100 
per month; twenty second-class musicians, whose pay shall be $85 per month; 
and ten third-class musicians, whose pay shall be $70 per month; such musi- 
cians of the band to have the allowances of a sergeant and to have no in- 
crease in the rates of pay on account of length of service. 


Your questions are answered in the order submitted, and as ap- 
plying to the pay and allowances to be received by members of the 
Marine Band for period from and after July 1, 1922. 

(a) No. His rights under existing law on June 30, 1922, were to 
the pay and allowances of a captain of the Marine Corps. The 
period under the new act in which a particular captain of the Marine 
Corps belongs for base pay purposes and consequent allowances is 
dependent upon service and other prescribed conditions and it is 
concluded that the band leader for assimilated base pay purposes is 
classified within the intent of the act of June 10, 1922, in period 3. 

(b) No. Their pay is that fixed separately for them as members 
of the band in act of August 29, 1916, 39 Stat., 612, and they are 
not entitled to increases of pay for enlisted men generally of Marine 
Corps. See 1 Comp. Gen., 317, 417; Bristow v. United States, 47 
Ct. CL., 46; Giacchetti vy. United States, 39 id., 381. 

For additional reason why they are not assimilated to enlisted 
men of Marine Corps generally for purposes of this additional pay 
or otherwise, see the terms of section 4b of the act of June 4, 1920, 
41 Stat.. 761. See also Marine Corps Orders No. 18 of June 25, 1920. 

(c) No. For same reason as given in answer to question (b). 

(d) For same reason given in answer to question (b), not en- 
titled thereto under either act. 

(e) The second leader and the musicians are entitled to the same 
subsistence allowance in lieu of quarters and rations as a sergeant 
major and sergeant, respectively, and therefore come under the pro- 
visions of section 11 of the act of June 10, 1922. See decision of 
Comptroller General to Secretary of Navy, July 17, 1922, in re 
allowances of enlisted men of Marine Corps. 

Answers to questions (b), (c), and (d), to the effect that the sec- 
ond leader and the musicians are not entitled to 20 per cent increase 
of pay under acts of May 18, 1920, 41 Stat., 602, section 4, and June 4 


. 


1920, 41 Stat., 761, section 4b, paragraph 1, that the second leader 
is not entitled to 10 per cent additional for longevity under act of 
June 4, 1920, 41 Stat., 761, paragraph 2, and that neither the second 
leader nor musicians are entitled to good conduct medal pay, are not 


intended to apply to such payments received by them for period 
prior to July 1, 1922, 
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STORAGE AFTER TERMINATION OF CONTRACT. 


The Government is entitled to a reasonable time to remove any property the 
title to which is retained by it upon the termination of a contract by award 
or by agreement, and if no provision be made in the termination agreement 
for payment of storage thereon no payment as such is authorized. The 
remedy, if any, for an unreasonable delay in removing the property would 
be the presentation of a claim for damages, and in such case it would be 
necessary to establish the fact of an unreasonable delay and that actual 
damage had resulted therefrom in an ascertained amount. 

Decision by Comptroller General McCarl, July 18, 1922. 

The Cleveland Crane & Engineering Co. applied March 6, 1922, 
for a review of settlement No. 420740, dated February 6, 1922, War 
Department division of this office, in which was disallowed its claim 
for $7,608.76 on account of storage charges on steel belonging to the 
United States which was left at claimant’s plant after the termi- 
nation of two shell-forgings contracts. 

One of the contracts was informal and was terminated by statutory 
award dated May 20, 1919, and the other one was formal and was 
terminated by an agreement dated July 29, 1919, and approved 
August 20, 1919. 

The steel on which the storage charges are claimed was furnished 
by the Government for use by claimant in the manufacture of shell 
forgings, and storage is charged at the rate of 6 cents per ton per 
month on the steel left at the plant after the termination of the 
contract to which it pertained until removed or until June 6, 1921, 
beyond which date claimant was responsible for all delay in removal. 

The termination agreements made no provision with reference to 
the storage or removal of the steel in question and no agreement of 
any kind was made relative thereto. 

The Government was entitled to a reasonable time in which to 
remove the steel without liability for storage charges or damages 
and if there was an unreasonable delay in the matter it could not give 
rise to a claim for storage charges in the absence of an agreement as 
to storage, but such claim as there might be in the case would be a 
claim for actual damages, if any, resulting from such delay. 

The reasonable or customary rate for storage charges would not 
be the proper measure of damages in such a case, but it would be 
necessary to establish, first, that there was an unreasonable delay on 
the part of the Government in the removal of the steel, and. second, 
that such delay resulted in actual damages to claimant in an ascer- 
tained amount. No such showing has been made in this case. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 
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SIX MONTHS’ DEATH GRATUITY—NAVAL RESERVE FORCE. 


The act of June 4, 1920, 41 Stat., 824, providing for the payment of a gratuity of 
six months’ pay to the widow, children, or designated beneficiary of an 
officer or enlisted man of the “ Regular Navy” dying in the service from 
wounds or disease not the result of his own misconduct, has no application 
to members of the Naval Reserve Force, that service being separate and 
distinct from the Regular Navy and forming no part thereof. 

Decision by Comptroller General McCarl, July 19, 1922. 

Stephen F. Holland applied May 16, 1922, for review of settlement 
N-221760, dated April 11, 1922, this office, disallowing his claim as 
father and designated beneficiary of Forrest Leo Holland, A. &., 
United States Naval Reserve Force, deceased, for an amount equal to 
six months’ pay at the rate received by his son at the date of his death 
under the provisions of the act of June 4, 1920, 41 Stat., 824. 

The said act provides: 

That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his or her own misconduct, of any officer, 
enlisted man, or nurse on the active list of the Regular Navy or Regular Marine 
Corps, or on the retired list when on active duty, the Paymaster General of the 
Navy shall cause to be paid to the widow, and if there be no widow to the child 
or children. and if there be no widow or child, to any other dependent relative 
of such officer, enlisted man, or nurse previously designated by him or her, an 
amount equal to six months’ pay at the rate received by such oflicer, enlisted 
man, or nurse at the date of his or her death. * * * Provided, That nothing 
in this section or in other existing legislation shall be construed as making the 
provisions of this section applicable to officers, enlisted men, or nurses of any 


forces of the Navy of the United States other than those of the regular Navy 
and Marine Corps, * * *. 


The act of June 4, 1920, 41 Stat., 817, authorized the establishment 
at two of the permanent naval training stations experimental summer 
schools for boys between the ages of 16 and 20 years, and provided 
“that those under instructions, with the consent of their parents or 
their guardians, shall enroll in the Naval Reserve Force for not less 
than three months, and no person not so enrolled shall be admitted 
to said training schools.” 

It appears that Forrest Leo Holland, in accordance with the above 
provision, enrolled as apprentice seaman, United States Naval Re- 
serve Force, on July 13, 1920, and was admitted to the boys’ summer 
school established at the United States Naval Training Station, 
Hampton Roads, Va., where he was drowned on August 14, 1920. 

As the provision of the act of June 4, 1920, supra, authorizing the 
payment of the gratuity in question is only applicable to the benefi- 
ciaries of officers, enlisted men, etc., of the Regular Navy or Regular 
Marine Corps, and as Forrest Leo Holland was a member of the 
Naval Reserve Force, the question presented would be whether the 
Naval Reserve Force is a part of the Regular Navy. 

The Naval Reserve Force was established by the act of August 29, 
1916, 39 Stat., 587, to consist of six classes, and to be composed of 
citizens of the United States who, by enrolling under regulations pre- 
scribed by the Secretary of the Navy or by transfer thereto as in 


TT 
es 








s 


~~ gt TH ww 


nT 
aaa 


DECISIONS OF THE COMPTROLLER GENERAL, 29 


this act provided, obligate themselves to serve in the Navy in time 
of waror during the existence of a national emergency. There were 
allowed in such force the various ratings, grades, and ranks, not 
above the rank of lieutenant commander, corresponding to those in 
the Navy, and it was provided therein that the members of such 
force shall, when actively employed as set forth in this act, be en- 
titled to the same pay, allowances, etc., as officers and enlisted men 
of the naval service on active duty of corresponding rank or rating 
and of the same length of service. 

It seems clear that the Naval Reserve Force was established as a 
separate distinct force to serve in the Navy during the war or 
national emergency and was in addition to the permanent authorized 
strength of the Navy. The act of June 4, 1920, 41 Stat., 834, au- 
thorizes the employment of members of this force on active duty, 
with their own consent, to a limited extent. 

In this act the term “ Regular Navy” is used as follows: 

That the number of naval reservists, so employed on active duty, together 


with the total number of enlisted men in the Regular Navy, shall not exceed 
the total enlisted strength of the Navy as authorized by law. 


In the act of July 12, 1921, 42 Stat., 140, the Naval Reserve Force 
is also treated as a separate, distinct force, and not a part of the 
Regular Navy. ' 

It thus appears that the term “Regular Navy” is used in the 
laws relating to the Navy to describe the permanent establishment 
authorized by law as distinguished from the Naval Reserve Force 
and other temporary forces. 

I am constrained to hold, therefore, that the act of June 4, 1920, 
authorizing the payment of a gratuity to the beneficiary of a de- 
ceased officer or enlisted man of the Regular Navy has no application 
to the beneficiary of a member of the Naval Reserve Force. 

In this connection see 27 Comp. Dec., 974. 

I am not aware of any subsequent legislation extending to bene- 
ficiaries of members of the Naval Reserve Force the benefit of this 
provision. 

Having reached this conclusion, it is unnecessary to determine 
whether the claim otherwise comes within the terms of the act. 

A review of the settlement requires that it be sustained. 


LEAVE OF ABSENCE FOR CIVILIAN EMPLOYEES ATTENDING 
NATIONAL GUARD ENCAMPMENTS AND FIELD EXERCISES OF 
OFFICERS’ RESERVE CORPS. 


The leave of absence, without loss of time or pay, granted to officers and em- 
ployees of the United States who are members of the National Guard, 
under section 80 of the act of June 8, 1916, 39 Stat., 203, is limited to days 
engaged in field or coast-defense training ordered under the national defense 
act, and does not include encampments or exercises ordered by the State. 
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Employees of the United States who are also members of the Officers’ Reserve 
Corps are entitled, in addition to any other leave that may legally be 
granted them, to leave for the specific purposes named in the act 6f May 
12, 1917, 40 Stat., 72, not to exceed 15 days in any one calendar year. 


Comptroller General McCari to the President, Board of Managers, National 
Home for Disabled Volunteer Soldiers, July 20, 1922. 


There was received July 14 your letter of July 8, 1922, addressed 
to the War Department Division of this office, requesting decision 
whether employees of the National Home for Disabled Volunteer 
Soldiers who are also members of the National Guard and who, as 
such members of the National Guard, attend encampments, are en- 
titled to leave of absence with full pay for the time absent in at- 
tendance at encampments, or whether such absence should be de- 
ducted from annual leave; and if no annual leave is due, whether 
the absence should be without pay. The same questions are asked 
respecting employees who are members of the Officers’ Reserve Corps 
of the Army. 

Section 80 of the national defense act, June 3, 1916, 39 Stat., 203, 
provides: 

All officers and employees of the United States and of the District of Colum- 
bia who shall be members of the National Guard shall be entitled to leave of 
absence from their respective duties, without loss of pay, time, or efficiency 


rating, on all days during which they shall be engaged in field or coast-defense 
training ordered or authorized under the provisions of this act. 


Under this provision of law members of the National Guard who 
are also employees of the United States are entitled, as employees of 
the United States, to leave of absence for the purpose therein stated 
in addition to any annual leave that may legally be granted them. 
The leave of absence is, however, limited to the time engaged in 
coast-defense or field training ordered or authorized under the na- 
tional defense act and does not include absence for National Guard 
service for other purposes. Your letter does not indicate whether 
the encampment is one ordered under section 94 of the national de- 
fense act, or an encampment ordered by the State independently of 
the national defense act and without the aid of Federal funds. If 
the latter, additional leave would not be authorized therefor, 26 
Comp. Dec., 551. It is probable, however, that the situation is 
otherwise, and that it is the annual encampment under section 94. 

With respect to members of the Officers’ Reserve Corps, the act of 
May 12, 1917, 40 Stat., 72, provides: 

All officers and employees of the United States or of the District of Columbia 
who shall be members of the Officers’ Reserve Corps shall be entitled to leave of 
absence from their respective duties, without loss of pay, time, or efficiency 
rating, on all days during which they shall be ordered to duty with troops or 


at field exercises, or for instruction, for periods not to exceed fifteen days in 
any one calendar year. 


Employees of the United States who are also members of the 
Officers’ Reserve Corps are entitled, in addition to any other leave 
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that may legally be granted them, to leave for the specific purposes 
named in the law, not to exceed 15 days in any one calendar year, 
1 Comp. Gen., 544. 


LONGEVITY PAY—FIELD CLERKS, QUARTERMASTER CORPS. 


The act of August 29, 1916, 39 Stat., 625, granting to field clerks, Quartermaster 
Corps, the same allowances as pay clerks, does not grant them the right to 
longevity increase of pay provided by section 1262, Revised Statutes, such 
increase being a part of the pay and not an allowance. 


Comptroller General McCarl to Maj. Jerome Clark, United States Army, 

July 21, 1922. 

I have your letter of June 21, 1922, requesting decision whether you 
are authorized to pay voucher therewith transmitted, stated in favor 
of G. D. Glover, field clerk, Quartermaster Corps, for longevity 
increase of pay for over five years’ service from August 29, 1921 
(when five years’ service as field clerk, Quartermaster Corps, is 
stated to have been completed), to May 31, 1922, $151.10. 

The act of August 29, 1916, 39 Stat., 625, provides: 

Hereafter not to exceed two hundred clerks, Quartermaster Corps, who shall 
have had twelve years of service, at least three years of which shall have been on 
detached duty away from permanent stations, or on duty beyond the continental 
limits of the United States, or both, shall be known as field clerks, Quartermaster 
Corps, and shall receive the same allowances, except retirement, as heretofore 


allowed by law to pay clerks, Quartermaster Corps, and shall be subject to the 
rules and articles of war. 


Section 4-a of the act of June 4, 1920, 41 Stat., 761, contained a 
provision that— 


Hereafter no appointments as Army field clerks, or field clerks, Quartermaster 
Corps, shall be made. 


Section 5 of the act of May 18, 1920, 41 Stat., 602, provided a tem- 
porary increase in pay to continue no longer than June 30, 1922, as 
follows: 


That Army field clerks and field clerks Quartermaster Corps, whose total pay 


and allowances do not exceed $2,500 per annum, shall be paid an increase at 
the rate of $240 per annum: Provided further, That such Army field clerks and 
field clerks Quartermaster Corps, whose total pay and allowances exceed $2,500 
but do not exceed $2,740 per annum, shall be paid such additional amount as 
will make their total pay and allowances not to exceed $2,740 per annum: Pro- 
vided further, That this section shall not be construed to reduce the pay and 
allowances of any Army field clerk or field clerk Quartermaster Corps. 


Army field clerks are not entitled to longevity increase of pay for 
prior service in the Army. 25 Comp. Dec., 432. 

The statute creating the grade of field clerk, Quartermaster Corps, 
provides only that they shall have the same allowances to which pay 
clerks, Quartermaster Corps, were theretofore entitled. Longevity 
increase of pay provided by section 1262, Revised Statutes, for offi- 
cers of the Army is pay and not an allowance; it does not, therefore, 
accrue to field clerks, Quartermaster Corps. 
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It may also be observed that the pay of field clerks, Quartermaster 
Corps, is not fixed by statute but by administrative action, and is 
payable from lump-sum appropriations. Such increase in pay as 
may be warranted by the increased value of the services of the in- 
dividual resulting from length of service, and which may be per- 
mitted by law, can be and probably is provided for by administra- 
tive action. See Brown v. United States, 18 Ct. Cls., 545. 

The voucher is herewith returned, and you are informed that you 
are not authorized to pay it. 


RELIEF OF DESTITUTE AMERICAN SEAMEN. 


Foreigners who ship on American vessels in a port of the United States become 
American seamen within the purview of the act of June 1, 1922, 42 Stat. 
603, providing relief for destitute American seamen, and being discharged 
for cause would not necessarily terminate that status. While their dis- 
charge, trial, conviction, and sentence for insubordination may forfeit 
their right to specific benefits provided by the various laws for destitute 
American seamen, they may, within the discretion of the Department of 
State, be furnished temporary relief. 

Comptroller General McCarl to the Secretary of State, July 21, 1922. 

I have your letter of July 6, 1922, as follows: 

The Department encloses for your consideration copy of a despatch dated 
May 26, 1922, from the American Consul General at Shanghai, China, request- 
ing instructions relative to the relief of aliens discharged from American vessels 
for cause after having been convicted and having served prison sentences in 
China. There is also enclosed a copy of a letter dated May 29, 1922, from a 
number of the members of the crew of the American barque William Dollar, 


relative to their trial and the subsequent refusal of the Consul General to 
furnish them with relief. 


In order that appropriate instructions may be forwarded to the Consul 
General at Shanghai, I shall be pleased to receive an expression of your views 
on the subject. 

The correspondence transmitted by you involves mainly adminis- 
trative questions, it relating to the arrest and trial of certain seamen 
in the United States court in China on charges alleging disobedience 
of the commands of their superior officers and who complain of the 
treatment they received by being required to pay for their board 
while in the jail. 

The United States Consul General has reported thereon, stating 
also that the men, upon their discharge, applied to the British Con- 
sulate General for relief, where all were accepted as British sub- 
jects; that an official of the British Consulate General called upon 
the United States Consul General in reference to such relief and the 
United States Consul General recommends that it be not granted. 

I have to suggest that the mere submission of correspondence leaves 
it uncertain and indefinite as to the question upon which a decision 
of this office is desired. There should be given a definite statement 
of facts with the question that appears therein involved. 
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Apparently, the only question involved in your submission which 
is proper for consideration and decision by this office is whether 
an alien, after being discharged from an American vessel for cause, 
and having been convicted by a civil court and sentenced to prison 
in a foreign country, may still be regarded as an American seaman 
within the meaning of the provision of law making an appropria- 
tion “for relief and protection of American seamen in foreign 
countries.” Act of June 1, 1922, 42 Stat., 603. 

It has been held uniformly that a foreigner who ships on an 
American vessel in a port of the United States is an American seaman 
within the meaning of the provision in question. And being dis- 
charged for cause would not necessarily terminate that status. The 
United States Consular Regulations, paragraphs 249 and 250, provide 
that a foreigner forfeits his rights and status as an American seaman 
by deserting from an American vessel abroad for cause other than 
cruel or unusual treatment and that he terminates such status by 
shipping on a foreign vessel; but a discharge for cause, even though 
followed by trial, conviction, and incarceration, is not tantamount 
tc a voluntary desertion. 

While an alien seaman might not under such circumstances be 
entitled as a matter of right to the specific benefits provided under 
certain statutes for destitute American seamen there would appear to 
be no objection to the use of the appropriation now in question to 
give him such temporary relief as the department may determine he 
should have until such time as he may be regarded as having volun- 
tarily abandoned the American merchant-marine service. 


PAY OF ENLISTED MEN WHILE IN MILITARY CUSTODY AFTER 
FURLOUGH TO THE REGULAR ARMY RESERVE. 


The arraignment, trial, and acquittal by court-martial of an enlisted man after 
his furlough to the Regular Army Reserve does not have the effect of 
placing him on active duty for pay purposes after reporting to the military 
authorities and while under their jurisdiction awaiting trial. 


Decision by Comptroller General McCarl, July 22, 1922. 

Charley E. Carrell, former private, One hundred and forty-sixth 
Coast Artillery Corps, requested June 9, 1922, review of settlement 
No. W-738809, dated May 11, 1922, disallowing his claim for the 
pay of his grade for the period December 20, 1916, to February 12, 
1917, while awaiting trial and judgment by an Army court-martial 
upon the charge of conduct to the prejudice of good order and mili- 
tary discipline. 

Claimant enlisted April 18, 1913, at Columbus Barracks, Ohio, 
and was furloughed to the reserve on April 17, 1916. He was a 
member thereof when arraigned November 29, 1916, and tried by 
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general court-martial which convened at Fort Wright, N. Y., on the 
charge of conduct to the prejudice of good order and military dis- 
cipline in that he, prior to his furlough, did forge the name of a 
certain commissioned officer to a guaranty card furnished by a watch 
company in order to procure for himself a watch. Carrell reported 
at Fort Wright on November 20, 1916, and the judgment of the 
court-martial acquitting him was promulgated February 6, 1917, 
and he was returned to his home under order dated February 12, 
1917. Claimant alleged that he was in the performance of duties 
of his grade while awaiting trial and judgment by the general court- 
martial and insists that he is entitled to the ‘active duty pay of his 
grade for the period in question. The claim was disallowed in the 
settlement of which review is requested on the ground that he was 
entitled to reservist’s pay only, and that had been paid in full. 

Paragraph 95 of regulations for the Regular Army Reserve, dated 
August 15, 1916, so far as is material, reads: 

A member of the Regular Army Reserve is throughout his enlistment period 
a soldier of the Regular Army. He is subject to military law and is governed 
by the Articles ef War. He owes the same duties of obedience to his military 
superiors and is in turn entitled to the same consideration by such superiors 


as Army regulaticns enjoin upon all persons in the military service. For 
breaches of discipline he may be tried by court-martial. 


A member of the Regular Army Reserve, under the act of June 3, 


1916, 39 Stat., 185, and the quoted provisions of regulations issued 
pursuant thereto, remained a member of the Regular Army, was 
subject to military Jaw, and was governed by the Articles of War. 
He was expressly made subject to trial by court-martial for any 
military offense committed while in the reserve and necessarily he 
was subject to the jurisdiction of a court-martial for any offense 
committed prior to furlough to the reserve. See in re Bird, Fed. 
Cases, No. 1428. 

Under section 32 of the act of June 3, 1916, and paragraph 86 of 
the regulations for the Regular Army Reserve, he was entitled to 
the active duty pay of his grade only when mobilized by the Presi- 
dent in the event of “actual or threatened hostilities” and so long 
as he remained on active service. The arraignment and trial as a 
reservist did not have the effect of placing him on active duty for 
the purposes of pay. See 1 Comp. Gen., 474. 

Upon review of the matter no differences are found and the set- 
tlement is sustained. 


CONTRACTS—INCREASED COSTS. 


Where conditions arise during the life of a contract which, under its terms, 
would excuse performance thereof and the Government acknowledges the 
existence of such conditions and requests the contractcr to effect perform- 
ance of the contract by some method other than that contemplated by the 
contract, any additional expense so incurred is reimbursable to the con- 
tractor on a basis of quantum meruit. 
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Decision by Comptroller General McCarl, July 22, 1922. * 


Coney Island Coal Co. (Inc.), 17 Battery Place, New York, N. Y., 
by letter dated June 13, 1922, applied for a reconsideration of de- 
cision of May 19, 1922, 1 Comp. Gen., 685, sustaining on review set- 
tlement No. N-226903, dated March 16, 1922, disallowing its claim 
for $94 as extra expense in connection with the delivery of 88 tons 
of coal to the navy yard, Brooklyn, N. Y., in view of the terms 
of contract No. 50624, dated April 6, 1920, and of supplementary 
agreement dated July 7, 1920. 

By the terms of the original contract the coal company agreed to 
furnish the United States f. 0. b. cars at the navy yard, Brooklyn, 
N. Y., during the period July 1, 1920, to June 30, 1921, certain 
quantities of broken sizes and pea-size coal, among other sizes, at 
certain specified prices, respectively, per ton. The supplementary 
agreement provided for delivery by barge at a stipulated price per 
ton “alongside,” provided railroad deliveries were found to be im- 


practicable, all other terms and conditions of the original contract 
to remain the same. 


The original contract provided in part: 


1. It is expressly understood and agreed that there will be furnished and 
delivered at the contractor's risk and expense, at the place and within the time 
stated for each class and at the price set opposite each item, the articles or 
services listed herein. 

* * * 7 * * * 

The quantities of coal noted as required for the purposes indicated under the 
respective classes have been estimated from the best information obtainable 
as to prospective requirements and may be regarded as fairly accurately rep- 
resenting the maximum demands at the points described. It will therefore be 
understood that the contractor will furnish and deliver such coal of the kind 
specified as may be required and called for at the points named during the 
periods stated and that the quantities to be taken will not exceed by more than 
1 per cent those for which awards are placed, unless delivery of a greater 
quantity is mutually agreed to; also that, where practicable, every effort will 
be made to care for the tonnage contracted for in equal monthly deliveries. 

* + * * * * * 

Deliveries will be taken in carload or barge lots (as indicated under the 
respective classes), and will be made with'n 15 days after receipt of order, in 
such quantities as may be requ'red, and at the prices accepted by the Navy, 
on the order of the Bureau of Supplies and Accounts or its representatives at 
the different points of delivery. ‘ 

* a * * * ™ 7 

If the United States directs a change in the place or manner of delivery, in 
writing, it is understood that the contractor will be paid for any expense so 
incurred over and above the expense to which the said contractor is obligated 
by the terms of the contract. 


The facts giving rise to the claim are reported by the supply 
officer, navy yard, Brook’'yn, N. Y., in a communication ad- 
dressed to the Chief of the Bureau of Supplies and Accounts, Navy 
Department, and transmitted to the General Accounting Office by 
the latter officer subsequent to said decision of May 19, 1922, as 
follows: 
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(a) Contract #50624 was entered into providing for rail delivery to navy 
yard, New York, of anthracite coal with a supplement to permit the delivery 
by barge where rail delivery was impracticable * * 

(b) Upon the placing of the first order under this contract for rail de- 
livery it was found that same was impossible owing to the absence of the 
necessary railroad tariff covering delivery from the contractor’s mines to the 
Brooklyn Navy Yard, 

(c) In view of the fact that delivery by barge was far from desirable, 
owing to the lack of proper handling facilities, and as it was expected daily 
that a tariff would be issued to cover rail delivery, no order was pluced with 
the contractor for shipment by this method, * * 

(d) Every effort was made by the bureau and “ supply officer to secure 
this tariff * * * but I. C. C. A1010 was not issued until September 15, 
1920, and was made effective September 17, 1920, and until that date no de- 
liveries by rail under this contract were possible. 

(e) On September “4, the entire stock of broken and pea coal were ex- 
hausted, of which fact the bureau was advised * * *, 

(f) Strike conditions were existent at this time and continued for a period 
of about six (G6) weeks and no coal was procurable from any regular source 

of supply, * * *. 

(g) The need for broken and pea coal became so urgent that the supply of- 
ficer sent a personal representative to all the leading coal companies in New 
York in an effort to secure an amount sufficient to last during the emergency 
period. These efforts were entirely unsuccessful and finally the Coney Island 
Coal Co. was again approached to determine whether it was possible to divert 
coal by any methods to the navy yard, stating that delivery by any means 
would be acceptable. 

(h) The Coney Island Coal Co., owing to strike conditions, could not pro- 
cure any coal for barge or truck delivery to navy yard, New York, but agreed 
as a personal concession and to assist the Government in every way to divert 
from coal already consigned to the city of New York and at that time lying in 
the barge Elizabeth in Newtown Creek, a suflicient quantity of coal to meet the 
immediate needs of the navy yard, providing the addit‘onal charges incident to 
towing and demurrage would be assumed by the Navy. 

(i) In view of all the circumstances outlined above, the supply officer directed 
this company to proceed with the delivery on this basis and stated to that firm 
that the additonal charges under the conditions would be assumed. As no 
difficulties were anticipated with regard to payment, no further s‘eps were 
taken at this time, it being believed that a full statement of the facts at the 
time of submission of public bill would be sufficient. 


The claim is specifically for towing boat /lizabeth from Newtown 
Creek to navy yard, Brooklyn, and return, $60; demurrage two days, 
September 9 and 10, at $17, $34; total. $94. 

In the decision of May 19, 1922, it was stated that the contractor 
was under a contract liability to make delivery of coal within 15 days 
from the date orders therefor were given unless excused by the 
United States by reason of “strikes, riots, fires, or disasters, delays 
in transit or delivery on the part of transportation companies, or 
other circumstances beyond the control of the contractor.” The 
decision rested on the view that the United States had not excused 
the contractor from making delivery, and that having succeeded in 
making delivery, notwithstanding the existence of strike conditions 
that would excuse failure to make delivery, additional pay for the 
delivery in question was not authorized. 

It now appears from the report of the supply officer, navy yard, 
Brooklyn, N. Y., hereinbefore quoted, that owing to strike con- 
ditions existent at the time no coal was procurable from any regular 
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source, and that to meet an urgent need for coal, the supply at the 
navy yard being exhausted, a special service was asked for by the 
United States, which service the contractor was not required to 
render, being excused from making delivery by the strike conditions 
under the terms of the contract. For this special service in obtain- 
ing the coal, the facts all having been laid before the Government 
before undertaking to perform the service, I am of the opinion the 
contractor has a legal claim against the United States for the pay- 
ment of the expense in question and that payment may be made upon 
the basis of a quantum meruit. 

On reconsideration of the matter upon the facts now appearing, 
the settlement is reversed and $94 is certified due the claimant. 


DOUBLE COMPENSATION — ASSISTANT SURGEON OF ALASKAN 
ENGINEERING COMMISSION. 


Charges by an assistant surgeon of the Alaskan Eneineering Commission for 
performing autopsies outside of the scope of his oflicial duties are fees 
and not salary and do not come within the inhibition of the act of May 10, 
1916, 39 Stat., 120, as amended; and as the salary of such assistont surgeon 
is not fixed by law or regulation he is not prohibited from receivi such 
additional fees by sec. 1765, Revised Statutes. 


> 


Decision by Comptroller General McCarl, July 22, 1922. 

F. R. Brenneman applied July 6, 1922, for review of settlement 
No. 11799, dated March 16, 1922, of the State and Other Depart- 
ments division of this office in which was disallowed items in his 
accounts as United States marshal, third division, Territory of 
Alaska, of $25 and $10 paid by him to Dr. J. H. Romig. 

The reason for the disallowance was that since Doctor Romig was 
an assistant surgeon of the Alaskan Engineering Commission, re- 
ceiving a salary of $2,400 per annum, payment of the items was 
in violation of the act of May 10, 1916, 39 Stat., 120, as amended 
by the act of August 29, 1916, 39 Stat., 582, which prohibits payment 
of two salaries the combined sum of which exceeds $2.000 per annum. 

It appears that the salary of an assistant surgeon of the Alaskan 
Engineering Commission is not fixed by law or regulations and, 
therefore, section 1765, Revised Statutes, would not apply. 

The items disallowed are stated as follows: For services as medical 
expert in the case of John Partti, coroner’s inquest, for making 
examination of body to ascertain cause of death and testifying to 
same before a coroner’s jury, $25; and the same in the case of Gabriel 
Ramondo, $10. In each case the rate is stated at so much a day, 
because the voucher form calls for a statement of the number of 
days and the rate per day. 
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It is clear that the services here in question were not such as 
could have been required of the assistant surgeon under his appoint- 
ment as an employee of the Alaskan Engineering Commission. 
From the fact that different amounts were charged for the two cases 
though the service is described in identical language it is also clear 
that the charges for the services are not per diem rates of pay, but 
are fees varying in amount according to the nature of the service 
performed. 

Officers and employees of the United States are not entitled to 
be paid fees for testifying as witnesses in cases in which the United 
States is a party. In the present case the testifying seems to have 
been merely incidental to the performance of the autopsies which 
were really the service for which charge was made. 

It has been held that fees are not salary within the meaning of 
the act of May 10, 1916, as amended. See 22 Comp. Dec., 678. 

The settlement is reversed and credit is hereby allowed for the 
items disallowed. 


TELEGRAMS—SHIPPING BOARD EMERGENCY FLEET CORPO- 
RATION. 


The Shipping Board Emergency Fleet Corporation is an agency of the United 
States within the purview of section 5266, Revised Statutes. and is entitled 
® the benefit of the Government rates on telegraph service fixed by the 
Postmaster General under said section. 


Comptroller General McCarl to the Chairman, United States Shipping Board, 
July 22, 1922. 


I have your letter of July 18, 1922, as follows: 


I have the honor to request your decision whether the United States Shipping 
Board Emergency Fleet Corporation should pay bills rendered to United States 
Shipping Board Emergency Fleet Corporation at commercial rates by Western 
Union Telegraph Company for messages sent by that corporation in performance 
of the functions prescribed for it by law, it being borne in mind that all payments 
by the United States Shipping Board Emergency Fleet Corporation are made, 
exclusively from funds appropriated for its use by the Congress of the United 
States, and that United States Shipping Board Emergency Fleet Corporation, 
pursuant to provisions of section 35 of merchant marine act, 1920, is performing 
the duties and exere sing the authority of United States Shipping Board. 

The United States Shipping Board Emergency Fleet Corporation 
is a corporation formed by the United States Shipping Board under 
authority conferred upon the board by section 11 of the act of Sep- 
tember 7, 1916, 39 Stat., 731, to form one or more corporations “ for 
the purchase, construction, equipment, lease, charter, maintenance, 
and operation of merchant vessels in the commerce of the United 
States.” 

As its origin and title imply, this corporation was formed as an 
adjunct to and an instrumentality of the Shipping Board in the ac- 
complishment of the purposes for which it was provided. It may be 
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that this corporation had the usual corporate powers, functions, obli- 
gations, and duties, such as the right to sue and be sued in its own 
corporate name and entity, and the right to control its own corporate 
affairs, including the collection, custody, and expenditure of cor- 
porate funds, which funds did not at the time include any appro- 
priated moneys of the United States except such as was paid into the 
corporate treasury in payment for stock of the corporation, but the 
corporation was none the less an adjunct to the Shipping Board, 
which is itself a governmental establishment and instrumentality. 

The act of June 15, 1917, 40 Stat., 182, authorized and empowered 
the President to exercise certain powers in connection with the cop- 
struction, purchase, requisitioning, and operation of ships, and 
provided that he might exercise that power and authority through 
such agency or agencies as he should determine. By Executive order 
of July 11, 1917, the President delegated a part of his power and 
authority under this act to the Emergency Fleet Corporation and 
the remainder to the Shipping Board to be exercised directly by the 
board or through the corporation in the discretion of the board. 
It is clear that in the exercise of any power or authority, or the 
performance of any function or duty under this act the Emergency 
Fleet Corporation acted as an agency of the President, and therefore 
as an agency of the United Siates. 

The act of March 1, 1918, 40 Stat. 488 authorized and empowered 
the United States Shipping Board Emergency Fleet Corporation 
to perform certain functions and duties in connection with the 
acquisition of housing accommodations for employees of shipyards 
and their families, with a proviso that the corporation should report 
to Congress its transactions under the act. In exercising the power 
and authority conferred by this act the corporation was acting 
directly as an agency of the United States by statutory designation 
and authority. 

I think there can be no doubt that under the terms of the foregoing 
statutes the United States Shipping Board Emergency Fleet Corpo- 
ration has acted throughout the period during which the statutes 
were in force as an agency of the United States, either as an adjunct 
to the United States Shipping Board, as an agency of the Presi- 
dent, or as a statutory agency in matters assigned directly to it by 
statutes. However, whatever may have been its status prior to the 
mactment of the act of June 5, 1920, 41 Stat., 988, that act seems to 
fix its status as such agency finally and conclusively. 

The latter act repealed certain sections of the act of September 
7. 1916, and June 15, 1917, and amended other sections of those acts. 
Section 4 of the act provides for transfer to the United States Ship- 
ping Board of all vessels and other property or interest of whiatso- 
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ever kind acquired by the President through any agency whatsoever 
in pursuance of the acts hereinbefore mentioned and certain other 
acts cited in the section, with the exception of vessels in the military 
or naval service of the United States. Section 5 of the act author- 
izes and directs the board to sell as soon as practicable all of the 
vessels referred to in section 4 or otherwise acquired by the board. 
Section 7 authorizes and directs the board to investigate and deter- 
mine what steamship lines should be established, and to sell or 
charter vessels to responsible citizens who agree to establish such 
lines, or to operate vessels on such lines temporarily in case sales or 
charters for that purpose can not be made. Section 12 provides 
that vessels may be reconditioned and kept in suitable repair and 
until sold shall be managed and operated by the board or chartered 
and leased by it, and that the United States Shipping Board 
Emergency Fleet Corporation shall continue in existence and have 
authority to operate vessels until all vessels are sold. Section 35 
provides that the power and authority vested in the board by the 
act, except as therein otherwise specifically provided, may be exer- 
cised directly by the board, or by it through the corporation. 

The status of the corporation as adjunct of the board, and there- 
fore an agency of the United States, is clearly defined and established 
by this statute. The corporation acts as the branch of the board for 


the operation of its vessels until sold by virtue of the statutory au- 
thority carried by section 12, and in all other duties which may be 
assigned to it by the board as the branch of the board under section 
35. Furthermore, section 14 of the act provides that after July 1, 
1921, net proceeds derived by the board from activities authorized 


by the act, and earlier shipping acts, less such amount as may be 
authorized annually by Congress to be withheld as operating capital, 
and less such sums as may be needed for the insurance fund and the 
construction loan fund, provided for by other sections of the act, 
shall be covered into the United States Treasury as miscellaneous 
receipts. This latter provision fixes the status of all funds of the 
board, or corporation, as moneys of the United States appropriated 
or set apart for the purposes named in the section. Such other funds 
as are required by the corporation are obtained under direct ap- 
propriations for its expenses, ete., made by Congress to the United 
States Shipping Board, and an accounting by the corporation is 
required to be rendered to the Government. Acts July 1, 1918, 40 
Stat., 651; March 20, 1922, 42 Stat., 444. 

Section 5266, Revised Statutes, provides for transmission of tele- 
grams between the several departments of the Government and 
their officers and agents at such rates as the Postmaster General shall 
annually fix. The United States Shipping Board Emergency Fleet 
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Corporation is an agency of the United States within the provisions 
of this statute and its telegrams are subject to those provisions and 
to the rates fixed by the Postmaster General thereunder. 


ALLOWANCES FOR SUBSISTENCE AND RENTAL OF QUARTERS 
FOR NAVAL OFFICEKS MAINTAINING DEPENDENTS. 


To establish the dependency of the mother of a naval officer under section 4, 
act of June 10, 1922, 42 Stat., 627, to entitle him to the additional allowances 
for subsistence and rental of quarters provided by sections 5 and 6 of said 
act for officers maintaining dependents, it must be shown that the mother’s 
monthly income in cash or other elements of value entering into the cost 
of living received from other sources does not equal or exceed the contribu- 
tion regularly made by the officer for her support. 


Comptroller General McCarl to the Secretary of the Navy, July 22, 1922. 

There has been received your letter of July 8, 1922, transmitting 
instructions in the form of an amendment of sections A and B of 
the “ Instructions for carrying into effect the joint s@rvice pay bill,” 
act of June 10, 1922, 42 Stat., 625, which are proposed to be issued 
to pay ollicers respecting the minimum requirements tending to 
establish the dependency of the mother of an officer under section 4, 
and entitling him to the increased allowances payable under other 
sections of the act, which disbursing officers are warranted in ac- 
cepting for crediting of the allowances monthly to the officer. Such 
amendment was suggested in letter from this oflice of June 16, 1922, 
to bring the instructions there considered in harmony with decisions 
of April 6, 1922 (8 MS. Comp. Gen., 321), and June 1, 1922 (10 
MS. Comp. Gen., 107). 

The amendment submitted requires the execution of an affidavit 
by the mother of the officer in which the facts of her situation and 
her dependence on the officer are set forth in some detail, including a 
statement as to the value of the average monthly contributions made 
to her or for her benelit by the officer, and the source and average 
monthly value of income or other elements entering into the cost of 
living, received otherwise; and the execution of an affidavit by a 
disinterested person setting forth the affiant’s knowledge of the rela- 
tionship of the parties, the dependency of the mother, and the aid of 
the officer. The instruction also provides: 

In both affidavits information called for is the minimum which the dis- 
bursing olflicer is authorized to accept in crediting the increased rental and 
subsistence allowance; as a guide to disbursing officers in determining whether 
or not the facts, as stated in the affidavit really substant‘ate the fact that the 
mother is chiefly dependent upon her son for support, make sure that the 
amount in “g” (value of income or other elements received independently of 
oflicer) is less than the amount in “ft” (average monthly value of contribu- 
tions of officer). Where this condition does not exist, or where for any 
reason the disbursing officer is not satisfied that the facts of dependency war- 


rant the credit of increased rental and subsistence allowance, he shal! submit 
the matter for decision by the Comptroller General in the usual manner. 


The statute recognizes that in some cases the mother of an officer 
not having a wife or children under 21 may be dependent upon the 
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officer, and section 4 provides that the term “ dependent” as used in 
other sections of the act “shall also include the mother of the offi- 
cer, provided she is in fact dependent on him for her chief support.” 
It may be stated generally that in any case where the income and 
the value of other elements entering into the cost of living expenses 
regularly received by the mother from other sources is greater than 
the value of the contributions received from the officer, the mother 
is not dependent upon the officer for her chief support. The statute 
does not contemplate that such officer, who occasionally contributes, 
whether gratuitously or necessarily, toward the living expenses of 
a mother but who is not the mother’s primary and chief support to 
the exclusion of other possible sources, shall receive the increased 
allowances. In any case where the major portion of the means of 
livelihood of the mother is received from other sources she is not 
dependent upok the officer for her chief support. 

It is observed that the instructions direct that when cases are pre- 
sented which show a state of facts as just discussed, or where other 
reasons create a doubt as to whether dependency in fact exists, the 
disbursing officer “shall submit the matter for decision by the 
Comptroller General in the usual manner.” If this is intended as 
a direction that all such cases shall be submitted for advance de- 
cision, it is to be said that it does not appear necessary to a proper 
carrying out of the requirements of this office. While the allow- 
ances in proper cases should be credited monthly, doubtful cases, de- 
pendent for their validity upon the ascertainment of facts, arising 
ander these provisions of law are not entitled to more prompt pay- 
ment than are doubtful claims arising under other laws. 

Advance decisions are primarily for determination of questions 
of law, and are rendered in many cases on an assumed state of facts 
for the purpose of laying down rules or general principles for the 
guidance of officers of the Government. It is seldom that additional 
evidence is called for or required in connection with a submission 
for advance decision. The provision for advance decisions to dis- 
bursing officers was not designed to provide an audit by this office 
in advance of payment by a disbursing officer. 

The cases here in question depend for their validity upon facts 
and facts only, which are necessarily different in each and every 
case. When an account for allowances claimed because of a de- 
pendent mother is presented to a disbursing officer and as presented 
does not contain facts sufficient to establish the fact of dependency 
as herein and heretofore defined, the officer presenting the account 
should be instructed to present the account as a claim to the Navy De- 
partment Division of this office for settlement. Such additional evi- 
dence as may be necessary to settle the claim will be called for by 
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that division and the claim settled on its merits; and the rights of 
the officer as well as those of the Government will be fully protected. 

Otherwise than as herein indicated, no objection is made to the 
amendment of the instructions proposed. 





DRILL PAY—SUPERNUMERARY NONCOMMISSIONED OFFICERS 
OF THE NATIONAL GUARD. 


‘rhe failure to reduce a supernumerary master sergeant in the National Guard 
to the grade of private in accordance with instructions of the War Depart- 
ment does not entitle such noncommissioned officer to the pay of master 
sergeant after the date on which he became supernumerary, but if the total 
number of enlisted men in his company did not exceed the number lawfully 
prescribed for such companies of the National Guard he may be paid as a 
private for the drills attended. 


Comptroller General McCarl to Maj. M. T. Legg, United States Army, 
July 22, 1922. 


There was received June 28 your letter of May 8, 1922, requesting 
decision whether you are authorized to pay supplemental pay roll 
therewith transmitted of the Service Company, One hundred and 
fifth Infantry, New York National Guard, for the period July 1 to 
December 31, 1921, containing the claim of Master Sergeant Patrick 
J. Brennan, for attendance at 27 drills of the company. 

It appears that under tables of organization for an Infantry serv- 
ice company four master sergeants are authorized; that upon receipt 
of the rolls of the company for the period in question the fact was 
disclosed that the company had had five master sergeants during 
the entire period; that the junior master sergeant, claimant in this 
case, was not paid with the balance of the company, and that the 
purpose of your submission is to determine his legal right to pay, 
either as a master sergeant or otherwise. This is a satisfactory ex- 
planation of the pay roll to authorize consideration of the individual 
matter presented. See decision of June 30, 1922 (10 MS., Comp. 
Gen., 2488). 

Section 60 of the national defense act, 39 Stat., 197, as amended by 
section 36 of the act of June 4, 1920, 41 Stat., 780, provides: 

Organization of National Guard units.—Except as otherwise specifically pro- 
vided herein, the organization of the National Guard, including the composi- 
tion of all units thereof, shall be the same as that which is or may hereafter 
be prescribed for the Regular Army, subject in time of peace to such general 
exceptions as may be authorized by the Secretary of War. And the President 
may prescribe the particular unit or units, as to branch or arm of service, 


to be maintained in each State, Territory, or the District of Columbia in order 
to secure a force which, when combined, shall form complete higher tactical 
units. 

Until July 1, 1921, companies and corresponding units of the National Guard 
may be recognized at a minimum enlisted strength of fifty: Provided, That the 
National Guard of any State, Territory, and the District of Columbin may 
include such detachments or parts of units as may be necessary in order to 
form complete tactical units when combined with troops of other States, 
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In Captain Genaway’s case (5 MS., Comp. Gen., 534), January 13, 
1922, having before me Militia Bureau Circular Letter No. 18, dated 
March 17, 1921, it was said: 


* * * no general exception by the Secretary of War, applicable alike to all 


battalion headquarters companies, is shown, and no payment to the supernu- 
merary officer is authorized. 

The term “general exceptions” comprehends exceptions appli- 
cable to all units of a given character; as, for example, if infantry 
companies of the Regular Army have a complement of three com- 
missioned officers, all infantry companies of the National Guard may 
be authorized to have a less or greater number. A direction to re- 
tain surplus officers in those units having surplus officers after re- 
organization is not a “general exception” modifying the organiza- 
tion of all units but is a special exception applicable only to such 
units as have surplus officers, and is not within the exception as to 
uniformity of organization of the National Guard with the organiza- 
tion of the Regular Army contained in the law. 

The claim here considered is that of a noncommissioned officer—an 
enlisted man—and the rule is the same; there is no authority, in the 
absence of a general exception authorized by the Secretary of War, 
to pay more noncommissioned officers of a given grade in a service 
company of the National Guard than are authorized for such a com- 
pany of the Regular Army. This seems to be recognized by the War 
Department, for in paragraph (b) of instructions of January 13, 
1922 (Militia Bureau Circular Letter No. 5), it was stated: 

(b) In case an organization has an excess of enlisted personnel, due to*its 
having changed its character or branch of service, such excess can be main- 
tained only in the grade of private, and new enlistments will not be permitted 
until the organization is brought within the prescrbed strength; however, 


men in the organization may be reenlisted upon expiration of current enlist- 
ments. 


In this case the instructions of January 13, 1922, were not followed, 
and the supernumerary master sergeant was not reduced. If, how- 
ever the total number of enlisted men in the Service Company, 105th 
Infantry, New York National Guard, during the semiannual period 
July 1 to December 31, 1921, did not exceed the number lawfully 
prescribed for service companies of the National Guard, and al- 
though Master Sergeant Brennan was not regraded as directed, 
there is no legal objection to paying him the pay of a private for 
the drills attended. 

This is a case in which the failure of officers to carry out orders has 
resulted in apparent injury to an individual in no manner respon- 
sible for the officers’ failure to act, but who nevertheless suffers for 
such failure. The hardship to an innocent individual does not, how- 
ever, warrant this oflice in bending the construction of the law con- 
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trary to its intent to save him from the effects of the officers’ failure 
to carry out orders applicable to him. 
You are not authorized to pay the roll as now presented. 


INCREASE IN COMPENSATION PAID UNDER EMPLOYMENT 
CONTRACT, 


The compensation of an acting assistant dental surgeon in the Public Health 
Service, employed under contract, can not be increased retroactively to offset 
the failure to furnish him for the period with quarters, subsistence, and 
laundry in kind. 


Decision by Comptroller General McCarl, July 24, 1922. 
The Chief, Treasury Department Division, this office, submitted 
a memorandum decision dated May 1, 1922, as follows: 


William M. Sweet, acting assistant dental surgeon in the Public Health 
Service at a salary of $1,560 per annum, was transferred from the Public 
Health Hospital at Greenville, S. C., to St. Elizabeth’s Hospital, at Wash- 
ington, D. C. 

At the former place he received, in addition to his salary, quarters, subsistence, 
and laundry, in kind. At the latter place he could not be furnished with 
quarters, subsistence, and laundry in kind, so that his compensation was his 
salary only. 

The Secretary of the Treasury, by a letter dated December 12, 1921, authorized 
an increase in salary of Dr. Sweet to “2,340 per annum, to be effective from 
October 25, 1921. The increase of $780 per annum or $65 per month appeurs 
to have been in lieu of quarters, subsistence, and laundry. 

The right of the Secretary of the Treasury to make this retroactive increase 
in salary is questioned. 

Prior to December 12, 1921, Dr. Sweet had been working under a contract of 
employment with the Government with pay at the rate of $1,560 per annum, 
and it would seem that the increase in pay would become effective only when 
a rew contract of employment had been made by an offer by the Government 
and acceptance by the officer. The increase for the time prior to December 12, 
1921, should therefore be disallowed. (24 Comp. Dec., 582 and 26 Id., 432.) 

The memorandum decision is approved. 





DOUBLE COMPENSATION—MESSENGERS OF THE HOUSE OF 
REPRESENTATIVES. 


Messengers of the House of Representatives, whose salaries are fixed by law or 
regulation, are prohibited by sec. 1765, Revised Statutes, from receiving 
additional compensation for services as messengers or Substitute messengers 
performed outside of their regular working hours. 


Comptroller General McCarl to the Clerk of the House of Representatives, 
July 24, 1922. 


I have your letter of July 11, 1922, as follows: 


The act making appropriations for the legislative branch of the Government 
for the fiscal year ending June 30, 1923, and for other purposes, approved March 
20, 1922, authorizes and provides for “ the employment of substitute messengers 
at the rate not to exceed $100 per month each, $1,000,” in the post office of the 
House of Representatives. 

Regular messengers in the House post office are provided at the annual com- 
pensation of $1,200 each. These messengers work in relays commencing at 
about 4 o’clock a. m. until about 10 p. m. daily, in eight-hour shifts. 

Query: Am I authorized to pay one or more of such regular messengers from 
the lump-sum appropriation above mentioned for services performed outside 
of their regular working hours? 
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Section 1765, Revised Statutes, prohibits payment to a person 
whose pay is fixed by law of extra allowance or compensation for 
any extra service whatever, and it has been uniformly held that this 
prohibition attaches to service rendered outside of office hours as 


well as to service within office hours. United States v. Woodwell, 
214 U. S., 827. 


The proposed payment would be unauthorized. 


SUBSISTENCE OF CIVILIAN EMPLOYEES OF WAR DEPARTMENT 
TRAVELING ON GOVERNMENT TRANSPORT. 


Civilian employees of the War Department traveling on a Government trans- 
port are not entitled under the regulations of that department to a per 
diem allowance in lieu of subsistence, but are limited to the actual cost 
of subsistence, being the proportiona‘e cost of the mess borne by the 
employee, it being presumed that a mess so maintained on a Government 
vessel under the supervision of superior officers is adequate for subsistence 
purposes, 


Decision by Comptroller General McCarl, July 25, 1922. 


Peter L. Brown, Fontainebleau, France, has requested, June 22, 
1922, review of settlement No. W-144483 of this office, dated June 6, 
1922, whereby was disallowed his claim for per diem of $4 for period 
spent on U.S. S. Mars from Toulon Var, France, to the United 
States while acting as convoyer of remains of deceased soldiers. 
The settlement allowed him $16.40 reimbursement for money spent 
for meals on board the ship on basis of receipt signed by H. Stegner, 
caterer, chief petty officers’ mess. 

Claimant was employed as a convoyer in the Graves Registration 
Service of the Army and as such had the status of a civilian em- 
ployee. Army Regulations, paragraph 733, as amended, provide—- 


civilian employees not accompanying troops in the time of actual war, nor 
traveling on Army transports, may, when their orders so prescribe, be allowed 
flat per diem allowances not exceeding the following rates when traveling and 
when on duty for the first 30 days at places designated in their order for the 
performance of temporary duty: 

$4, when in such status more than 18 hours in the day. 


Travel orders under which this trip was performed provided rel- 
ative to traveling expenses: 

The Quartermaster Corps will furnish the necessary transportation and in 
lieu of subsistence will pay civilian employee Peter L. Brown flat per diem, 


while traveling by rail, while on temporary duty in Hoboken, New Jersey, un- 
der this order, in accordance with the provisions of existing Army Regulations, 


Claimant bases his right to the per diem on statements that ac- 
commodations on the U. S. S. Mars were very inadequate and not 
conducive to a comfortable journey. He complains of the quality 
and quantity of the food, necessitating purchase of additional food, 
the crowded condition of the ship, and the sanitation. 
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His right to a per diem in lieu of subsistence must be based on his 
travel orders and applicable Army regulations. Those regulations 
expressly prohibit payment of a per diem to employees traveling 
on Army transports. The U. S. S. Mars is a naval collier, used 
in this instance to transport remains of deceased soldiers to the 
United States, and as such had the status of an Army transport 
within the meaning of the regulation. Furthermore, the regulations 
allow per diem only when travel orders so provide. The time to 
be consumed in sea travel was omitted from the period for which 
a per diem was authorized. 

As to claimant’s complaints regarding accommodations, the con- 
ditions alleged constitute a matter for administrative consideration. 
Claimant was furnished transportation on the ship and with it 
subsistence, consisting of meals with the chief petty officers’ mess 
at the rate of 82 cents per day, a total of $16.40, amount of settle- 
ment in his favor. 

Although the chief petty officers’ mess is in a measure controlled 
by the men, regulations provide for strict supervision by superior 
officers both as to quality and quantity of the food served. It must 
be presumed that meals furnished on Government vessels are ade- 
quate, and complaints relative thereto may not be considered in 
connection with a claim for reimbursement of subsistence expenses. 

Upon review of the matter the settlement is sustained. 


ALLOWANCES FOR RENTAL OF QUARTERS—ARMY OFFICERS 


The allowances for rental of quarters under section 6 of the act of June 10, 
1922, 42 Stat., 628, for officers maintaining dependents or officers without 
dependents, being in addition to the pay of the officers, are not payable when 
the officers are in a nonpay status, even though they have dependents not 
occupying public quarters, nor while public quarters are available and not 
occupied, nor while public quarters of less than the authorized number are 
furnished and occupied by the officer, his dependents being maintained else- 
where. 

The quarters furnished an officer without dependents, or an officer and his 
dependents, while traveling on a commercial liner and paid for by the Gov- 
ernment are public quarters within the meaning of section 6, act of June 
10, 1922, 42 Stat., 628, and preclude the payment to the ollicer of the cash 
allowance for rental of quarters during the period of such travel. 


Comptroller General McCarl to the Secretary of War, July 25, 1922. 


I have your letter of June 22, 1922, requesting decision on specific 
questions lettered (a) to (e) arising under section 6 of the act of June 
10, 1922, 42 Stat., 628. Sections 6, 15, and 21 (in part) of the act 
provide: 


Sec. 6. That each commissioned officer on the active list or on active duty 
below the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this act, if public quarters are not available, shall be 
entitled at all times, in addition to his pay, to a money allowance for rental of 
quarters, the amount of such allowance to be determined by the rate for one 
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room fixed by the President for each fiscal year in accordance with a certificate 
furnished by the Secretary of Labor showing the comparative cost of rents in 
the United States for the preceding calendar year as compared with the calendar 
year 1922. Such rate for one room is hereby fixed at $20 per month for the fiscal 
year 1923, and this rate shall be the maximum and shall be used by the Presi- 
dent as the standard in fixing the same or lower rates for subsequent years. 
To each officer receiving the base pay of the first period the amount of this 
allowance shall be equal to that for two rooms, to each officer receiving the base 
pay of the second period the amount of this allowance shall be equal to that 
for three rooms, to each officer receiving the base pay of the third period the 
amount of this allowance shall be equal to that for four rooms, to each officer 
receiving the base pay of the fourth period the amount of this allowance shall be 
equal to that for five rooms, and to each officer receiving the base pay of the 
fifth or sixth period the amount of this allowance shall be equal to that for six 
rooms. The rental allowance shall accrue while the officer is on field or sea 
duty, temporary duty away from his permanent station, in hospital, on leave of 
absence or on sick leave, regardless of any shelter that may be furnished him for 
his personal use, if his dependent or dependents are not occupying public 
quarters during such period. In lieu of the above allowances an officer with no 
dependents receiving the base pay of the first or second period shall receive the 
allowance for two rooms, that such an officer receiving the base pay of the third 
or fourth period shall receive the allowance for three rooms, and that such 
an officer receiving the base pay of the fifth or sixth period shall receive the 
allowance for four rooms, but no rental allowance shall be made to any officer 
without dependents by reason of his employment on field or sea duty. 
a * * * 7 * s 

Sec. 15. That existing laws authorizing increase of pay for foreign service 
and commutation of quarters, heat, and light are hereby repealed, effective July 
1, 1922. 

o oO 7 . 2 o s 

Sec. 21. That nothing in this act shall operate to change in any way existing 
laws, or regulations made in pursuance of law, governing * * * allowances 
in kind for quarters, heat, and light for officers and warrant officers; * * *, 


The act of March 2, 1907, 34 Stat., 1168, provided: 


That at all posts and stations where there are public quarters belonging to 
the United States officers may be furnished with quarters in kind in such public 
quarters, and not elsewhere, by the Quartermaster’s Department, assigning to 
the officers of each grade, respectively, such number of rooms as is stated in 
the following table, namely: Second lieutenants, two rooms; first lieutenants, 
three rooms; captains, four rooms; majors, five rooms; lieutenant-colonels, 
six rooms; colonels, seven rooms; brigadier-generals, eight rooms; major-gen- 
erals, nine rooms; lieutenant-generals, ten rooms: Provided further, That at 
places where there are no public quarters commutation therefor may be paid 
by the Pay Department to the officer entitled to the same at a rate not ex- 
ceeding twelve dollars per month per room: * * *, 


The act of March 4, 1915, 38 Stat., 1069, provided: 


That hereafter, at places where there are no public quarters available, com- 
mutation for the authorized allowance therefor shall be paid to commissioned 
officers, acting dental surgeons, veterinarians, members of the Nurse Corps, 
and pay clerks at the rate of $12 per room per month; and, when specifically 
authorized by the Secretary of War, to enlisted men at the rate of $15 per 
month, or in lieu thereof he may, in his discretion, rent quarters for the use 
of said enlisted men when so on duty. 

Provided further, That hereafter the Secretary of War may determine where 
and when there are no public quarters available within the meaning of this 
or any other Act. 


The act of February 27, 1893, 27 Stat., 480, provided: 


Hereafter officers temporarily absent on duty in the field shall not lose their 
right to quarters or commutation thereof at their permanent station while so 
temporarily absent. 
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It is to be observed that only the laws providing for commutation 
of quarters are repealed by the provisions of section 15 of the act of 
June 10, 1922; the laws relating to the furnishing of public quarters 
continue in effect, and there is substituted for commutation of quar- 
ters the money allowance for rental of quarters provided by section 
6 of said act of June 10, 1922. 

The questions submitted are respectively answered immediately 
following their quotation. 


(a) An officer drawing rental allowance goes on a status of absent without 
leave, or sick not in line of duty. Does he lose h‘s rights to rental allowances as 
provided by the above mentioned act while om a nonpay status? Does the 
fact that the officer has dependents who are not occupying public quarters have 
any bearing on the matter? 


Section 1265, Revised Statutes, provides, in part: 


Officers when absent * * * without leave, they shall forfeit all pay 
during such absence, unless the absence is excused as unavoidable. 


An officer’s compensation consists of his pay and allowances, the 
allowances being either in kind or their money value. Ordinarily 
when an officer is in a nonpay status by reason of not rendering 
the services required of him he would not be entitled to any part 
of the compensation, including the money value of the allowances. 
Otherwise, notwithstanding he was not rendering service he would 
receive a portion of the compensation of his office. The provision 
of the law that an officer “shall be at all times” entitled to the 
money allowance for rental of quarters if public quarters are not 
available is limited by the phrase immediately following: “in ad- 
dition to his pay.” If the allowance accrued when not in a pay status 
it would not be in addition to his pay, no pay accruing. For the 
same reason, he would not be entitled to the money allowance for 
rental of quarters when absent from duty for any of the causes 
stated in the proviso contained in the act of April 27, 1914, 38 Stat., 
353. See also 1 Comp. Gen., 105. This question is answered affirma- 
tively, and the fact that the officer has dependents not occupying 
public quarters does not affect the question; any provision seemingly 
in their behalf found in the law is dependent on the officer’s rights. 


(6) An officer relieved from duty at his permanent station, ordered to tem- 
porary station where quarters are available. Is he entitled to rental allowance 
if dependents do not elect to occupy such quarters? In this connection it is 
remarked the Government makes no allowance for the transportation of the 
family or household goods of an officer on temporary change of station. 


The money allowance for rental of quarters is payable only “if 
public quarters are not available.” ‘If, therefore, public quarters 
are available at the temporary station, the officer having been re- 
lieved from his permanent station, there is no right to the money 
allowance for quarters when, at the only place he can claim quar- 
ters, public quarters are available for assignment to him. And his 
rights are not affected by the fact that the oflicer’s personal situa- 
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tion makes difficult and expensive the utilization of the public 
quarters available for him. The question is answered in the nega- 
tive. It should be remarked, also, that the law gives neither to 
the dependents nor to the officer the privilege of election between 
available quarters and the money allowance for rental. If the 
former are available, there is no authority for the payment of the 
latter. 

(c) An officer having dependents is relieved from duty in the United States 
and ordered to a foreign station. He and his dependents journey on a com- 
mercial liner, cost of transportation for himself and dependents being borne 
by the United States. Is he entitled to rental allowance while traveling? 

Such quarters as are necessary for the officer and his dependents 
in the situation described are furnished at the expense of the United 
States, and, within the meaning of the law, it must be held that 
these quarters are public quarters; that is, quarters provided by 
the United States, and the money allowance for rental of quarters 
would not accrue. It may be said as a general proposition that the 
law does not contemplate providing quarters in substance and at 
the same time paying the rental allowance. Quarters in this respect 
are not to be understood as limited to accommodations in structures 
of the United States. This question is answered in the negative. 

(dad) An officer without dependents traveling under identical conditions as 
described in (c). Is he entitled to rental allowance while traveling? 

For reasons given in answer to question (c) this question is an- 
swered in the negative. 

(e) Is phrase “ public quarters,” as used in fourth line of section 6, men- 
tioned above, interpreted to mean personal commutation for officer as used in 
acts of March 2, 1907, and March 4, 1915, which are repealed by act approved 
June 10, 1922, or is it interpreted to mean full allowance of quarters as of grade 
held by the officer? For example: An unmarried officer has a dependent mother 
for whom no quarters are available at his permanent station. Is he entitled 


to rental allowance, or does the fact that he is furnished one room for his 
personal use preclude such payment? 


The officer is entitled to public quarters and if they are not avail- 
able he is entitled to a money allowance for rental of quarters. Such 
right as the officer has to public quarters is that given in the act of 
March 2, 1907; that right is personal to the officer and when available 
public quarters are assigned to him whether of the maximum number 
of rooms permitted by the act of March 2, 1907, or of a less number, 
be is not entitled to the money allowance for rental of quarters except 
that, subject to other provisions of the section not now construed 
or interpreted, “the rental allowance shall accrue while the officer is 
on field or sea duty, temporary duty away from his permanent sta- 
tion, in hospital, on leave of absence or on sick leave, regardless of 
any shelter that may be furnished him for his personal use, if his 
dependent or dependents are not occupying public quarters during 
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such period.” If, therefore, an officer with dependents is not in one 
of the situations described in the provision of law just quoted pos- 
sibly entitling him to the rental allowance, and is furnished public 
quarters as defined in this paragraph, he is not entitled to the money 
allowance for rental of quarters in addition thereto because of the 
fact that he has dependents. This question is answered accordingly. 


EMERGENCY OFFICERS RETAINED IN THE ARMY FOR PHYSICAL 
RECONSTRUCTION. 


Emergency Army officers retained in the service as authorized by the act of 
June 4, 1920, 41 Stat., 786, for physical reconstruction, should be paid on 
the basis of pay provided by the act of June 10, 1922, 42 Stat., 625, for 
officers of the Regular Army of the same grade, length of service, and 
assignment. 


Comptroller General McCarl to the Secretary of War, July 25, 1922. 

I have your letter of June 30, 1922, requesting decision as to the 
rates of pay to be paid to certain disabled emergency officers of the 
World War retained in the service for physical reconstruction. It 
is understood the officers in question originally entered Federal 
service between April 6, 1917, and November 11, 1918, and were of 
one of the following classes: 

1. National Guard officers crafted pursuant to section 111 of the national 
defense act, 39 Stat., 211. 

2. Members of the Officers’ Reserve Corps, ordered to active duty pursuant 
to section 38 of the national defense act, 39 Stat., 190. 

8. Officers appointed by the President to serve during the emergency, pur- 
suant to the authority contained in the act of May 18, 1917, 40 Stat., 76. 

With respect to the right to pay of officers of the first class, see- 
tion 111 of the national defense act provided that they “shall have 
the same pay and allowances as officers * * * of the Regular 
Army of the same grades and the same prior service.” 

Section 38 of the national defense act provides as to officers of the 
second class that they “shall be entitled to the pay and allowances 
of the corresponding grades in the Regular Army, with increase of 
pay for length of active service, as allowed by law for officers of the 
Regular Army, from the date upon which they shall be required by 
the terms of their orders to obey the same.” 

And section 10 of the selective service act provided “ that all officers 
* * * of the forces herein provided for other than the Regular 
Army shall be in all respects on the same footing as to pay, allow- 
ances, and pensions as officers * * * of corresponding grades 
and length of service in the Regular Army.” 

The act of June 4, 1920, 41 Stat., 786, provides: 


The President is authorized and directed to retain in service disabled emer- 
gency officers until their treatment for physical reconstruction has reached a 
point where they will not be further benefited by retention in a military hospi- 
tal or in the military service. 
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In the appropriation act for War Department activities for the 
fiscal year 1923, approved June 30, 1922, under “ Pay, etc., of the 
Army,” 42 Stat., 722, it is provided: 

Pay of Oflicers: For pay of officers of the line and staff $33,890,771: Provided, 
That after January 1, 1923, the sum herein appropriated for the pay of officers 
shall not be used for the pay of more than twelve thousand commissioned 


officers on the active list of the Regular Army and the emergency officers in 
service undergoing physical reconstruction: * * 


Sections 1 and 3 of the act of June 10, 1922, 42 Stat., 625 and 627, 
so far as here material provide: 


That beginning July 1, 1922, for the purpose of computing the annual pay 
of the commissioned officers of the Regular Army * * * below the grade 


of brigadier general, * * * pay periods are prescribed, and the base pay 
for each is fixed as follows: 


During the existence of a state of war, formally recognized by Congress, 
officers of grades corresponding to those of colonel, lieutenant colonel, major, 
captain, and first lieutenants of the Army, holding either permanent or tem- 
porary commissions as such, shall receive the pay of the sixth, fifth, fourth, 
third, and second periods, respectively, unless entitled under the foregoing 
provisions of this section to the pay of a higher period. 

* > * + * * + 

Sec. 8. That when officers of the National Guard or of the reserve forces of 
any of the services mentioned in the title of this act are authorized by law to 
receive Federal pay, those serving in grades corresponding to those of colonel, 
lieutenant colonel, major, captain, first lieutenant, and second lieutenant of 
the Army shall receive the pay of the sixth, fifth, fourth, third, second, and 
first periods, respectively, * * *. 


Section 3 seems to be prospective, and to relate to the officers 
therein described who may be entitled to Federal pay in time of 
peace on and after July 1, 1922; the officers here in question have 
been in service under Federal appointments since prior to November 
11, 1918, and came into service for the World War; one of the classes 
of officers, those appointed for the emergency under authority of 
the act of May 18, 1917, are not provided for in section 3; and in 
the appropriation act their pay is provided in the same item as 
provides pay for officers of the Regular Army; not so respecting 
National Guard and reserve officers entitled to Federal pay. It 
seems evident that these officers are not within the intent of sec- 
tion 3. 

All these officers by the terms of their appointments were in United 
States service for a limited period but were retained in service under 
those appointments notwithstanding the termination of the period 
for which they were brought into such service pursuant to specific 
legislation so directing. When brought into United States service 
the law provided that National Guard officers and officers of the 
Officers’ Reserve Corps should receive the same pay as officers of 
the Regular Army, and emergency officers appointed under the act 
of May 18, 1917, were to be on the same footing as to pay and allow- 
ances as officers of the Regular Army. Any changes in the pay and 
allowances of officers of the Regular Army prior to the act of June 
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10, 1922, automatically applied to these officers; for example, the 
act of April 16, 1918, 40 Stat., 530; the act of May 18, 1920, 41 Stat., 
601; the increases in the commuted value of heat and light, changes 
No. 81, Army Regulations, October 1, 1918; and changes in the money 
allowance for packing and crating baggage, changes No. 117, Army 
Regulations, July 1, 1921. 

Upon their entry into service their pay and allowances were re- 
quired to be such as accrue to an officer of the Regular Army of the 
same grade, length of service, and assignment, and so long as they 
continue in the service under those appointments and the present 
laws remain unchanged they will continue to be entitled to the pay 
and allowances corresponding to those of Regular Army officers of 
the same grade, length of service, and assignment. 

The suggestion that as the act of June 10, 1922, provides pay only 
for officers of the Regular Army, these officers may be entitled to 
pay under the act of May 11, 1908, 35 Stat., 108, is, I think, un- 
tenable. The act of 1908 established rates of pay for officers of the 
“ Army ” in lieu of those fixed by section 1261, Revised Statutes. The 
1922 act established pay for officers of the “ Regular Army” in lieu 
of those established by the 1908 act. All the provisions cited estab- 
lished pay for officers of the Regular Army and the fact that the 
1922 statute specifically names officers of the “Regular Army” 
rather than officers of the “ Army” does not deprive officers in the 
Army under temporary appointments and entitled to the same pay 
as Officers of the Regular Army of the benefits of the act. It is 
possible that the descriptive term “ Regular Army” used in the 1922 
act was adopted because of the definition of the “ Army of the United 
States” contained in section 1, the national defense act, 41 Stat., 759, 
as consisting of “the Regular Army, the National Guard while in 
the service of the United States, and the Organized Reserves, in- 
cluding the Officers’ Reserve Corps and the enlisted Reserve Corps.” 

The 1908 statute, when enacted, was applicable only to officers of 
the Regular Army, except as officers of the Organized Militia when 
in Federal service were entitled to the same pay as officers of the 
Regular Army; the 1922 statute provides a different scale of pay for 
the same officers and section 22 repeals in terms prior laws incon- 
sistent with the latter act. It would be a peculiar construction lead- 
ing to endless confusion to hold the 1908 statute (never applicable 
by its own force to the officers here in question) unrepealed as to 
temporary officers receiving prior to June 30, 1922, the pay therein 
provided only because it was the pay of officers of the Regular Army, 
although repealed by a later statute establishing new rates of pay 
as to officers of the Regular Army. 

As the officers in question are entitled to the same pay as officers 
of the Regular Army of the same grade, length of service, and as- 
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signment, section 3 of the act of June 10, 1922, not being applicable 
to them, on and after July 1, 1922, they should be paid on the basis 


of pay provided for officers of the Regular Army in the act of June 
10, 1922, 


DOUBLE COMPENSATION—POST OFFICE CLERK ATTENDING 
NATIONAL GUARD ENCAMPMENTS. 


The act of May 10, 1916, as amended, 39 Stat., 120, 582, prohibiting the receipt 
of two or more salaries aggregating more than $2,000 per annum, specifi- 
cally excepts officers and enlisted men of the National Guard, and there 
would be no objection, therefore, to a post office clerk receiving both his 
salary as clerk and pay as a member of the National Guard while attend- 
ing field or coast-defense training authorized under the act of June 3, 1916, 
89 Stat., 166, for not exceeding 15 days in any one year. 

Leave granted to a postal employee to enable him to attend an encampment 
for field or coast-defense training as a member of the National Guard 
should not be charged against his 15 days’ regular annual leave. 


Comptroller General McCarl to the Postmaster General, July 25, 1922. 


I have your letter of July 14, 1922, requesting decision of a ques- 
tion presented, as follows: 


I transmit herewith correspondence relating to the attendance of a clerk 
employed at the Chicago division headquarters of the post-office inspector in 
charge at the annual encampment of the 66th Infantry Brigade, of which he 
is a member, assigned to the medical detachment, 2nd Infantry. It will be 
noted that the organization mentioned has been federalized and that the 
clerk will receive a dollar a day during the period of the encampment, July 


6th to 22nd, inclusive, and that the salary of the clerk is at the rate of $2,150 
per annum, 


Your decision is requested as to whether the absence in question should 
be charged against the annual leave authorized for employees of the Postal 
Service, or whether leave with pay for the period of the encampment is to be 
granted in addition to the regular annual leave of the employee. 


1 infer from your submission and the correspondence relating to 
same that the employee referred to is a member of the National 
Guard and that the service in question is field or coast-defense train- 
ing ordered or authorized under the provisions of the act of June 
8, 1916, 39 Stat., 166. If such are the facts the leave granted for 
the period of such service should not be charged against his 15 
days’ regular annual leave. See my decision to you dated July 3, 
1922. You are advised also that payment to him of salary as a clerk 
at the rate of $2,150 per annum for the period during which he is 
attending the encampment and receiving pay as a member of the 
National Guard will not be in violation of the provisions of section 
6 of the act of May 10, 1916, as amended by the act of August 29, 
1916, 39 Stat., 582. See my decision of March 24, 1922, 1 Comp. 
Gen., 544. 





SALES OF SURPLUS WAR SUPPLIES—DAMAGES. 


The finding and recommendation of a local board of sales contro! do not, of 
themselves, constitute authority upon which a disbursing officer would be 
justified in refunding a portion of the purchase price received from the 
sale of surplus war supplies. 


j 
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The proceeds from the sale of surplus war supplies are not available for the 
payment of damages claimed by the purchaser as for a breach of war- 
ranty, when not established that there was in fact a guaranty given to 
the purchaser by the Government relative to the description, quality, or 
condition of the goods sold, that there was a breach of such guaranty, 
that the purchaser was damaged thereby, and that the amount claimed was 
the actual amount of the damage suffered. 


Comptroller General McCarl to Maj. P. G. Hoyt, United States Army, 
July 25, 1922. 


By indorsement dated July 6, 1922, you have transmitted with 
request for decision whether you are authorized to make payment 
thereon a voucher in favor of Star Trading Co. for $10,001, being 
the amount allowed in this case by the Local Board of Sales Control 


at Boston Quartermaster Intermediate Depot, Army Base, Boston, 
Mass. 


It appears that the Star Trading Co. in August, 1920, purchased 
10,001 pairs of shoes from a lot of 95,704 pairs at $2.88 per pair. 
The lot of shoes from which the purchase was made was listed in 
“Clothing and Equipage Fixed Price List No. 9, July 13, 1920,” as 
follows: 


Item No. C-934. 


95,704 pairs shoes, field, metallic fastened, with hobnails and toe plates, 
new. (See cut, style No. 1.) 5 

Price per pair, $3.60. (See quantity prices.) 

Various manufacturers. Packed approximately 24 pairs to case. Approxi- 
mate weight, 125 pounds. Sizes, 74 to 12. Widths, B to EE. Minimum order 
accepted, 250 pairs. Stored at Boston, Mass. 


SPD 16990 CE. 


The printed information or instructions set forth in said list con- 
tained the following provisions: 

* * * no order will be accepted for consideration prior to 9 a. m. July 
18, 1920, the simultaneous beginning of sale. Orders will be received subject 
to prior sale, withdrawal from sale, or change of price without notice. Guar- 
anties to deliver certain or specific sizes from any one lot can not be given, but 
where one or more buyers purchase any one lot an attempt will be made, where 
feasible, to give to each purchaser a fair assortment of the sizes as listed in 
the description of each lot. 

The Government also reserves the right to deliver, in the event that they can 
not fill any one order in its entirety, a number of pairs approximating the 
number ordered, provided the quantity that can be delivered is within 10 or 15 
per cent of the amount ordered. j 

No lots of less than 250 pairs will be sold, unless that particular lot con- 
sists of less than 250 pairs. Where lots consist of more than 1,000 pairs, the 
price named in connection with the description is the minimum price that will 
be accepted for 250 to 1,000 pairs of that lot. When more than 1,000 pairs of 
that one lot are ordered by any one purchaser at one time, then the price named 
in the table of quantity prices will apply. 


The ground upon which the refund of $1 per pair on the quantity 
purchased by the Star Trading Co. is claimed is that the purchaser 
did not receive a fair assortment of sizes. 

The papers accompanying the submission contain no evidence as 
to the number of pairs of each of the different sizes in the original lot 
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or as to the specific assortment of sizes received by the Star Trading 
Co. 

In a memorandum dated June 30, 1922, signed by Capt. Charles G. 
Keene and concurred in by the president and three other members of 
the local board of sales control, the following statement appears: 

The lot in question contained 95,704 pairs shoes, sizes running from 7} to 12, 


all widths from B to EE, inclusive, being S. P. D. No. 16990 C. E., shoes, field 
metallic, with hob nails and toe plates, sizes and widths as follows: 


Width 7 8 8} 9 94 10 104 11 113 12 
B 24 24 960 2,208 960 528 648 
Cc 984 6912 3,912 15,504 17,832 13,056 3,408 3,216 720 
D 1,824 312 5,160 7,440 19,752 7,464 12,120 264 
E 24 408 11,684 12312 8,688 3,552 7,344 1,680 9386 672 
EE 192 16,104 3,408 3,288 2,808 8,352 1,992 4,656 1,224 


A consolidation of the sizes and widths as actually shipped to the claimant 
were as follows: 





Width 7 7 8 83 9 93 10 103 Total 
Cc 24 120 3,288 408 3,912 7,752 

D 48 24 24 168 648 192 1,104 

E 17 264 335 24 24 24 689 

E 48 24 48 24 120 192 456 
10,001 


It is noted that the number of pairs in the tabulated list purport- 
ing to give the sizes and widths of the shoes in the entire Jot is 
largely in excess of the total number of pairs in said lot. It is also 
noted that the list purporting to show the widths and sizes received 
by the Star Trading Co., contains sizes and widths not in the other 
list. 

There is at least room for reasonable doubt whether the terms of 
sale in this case imposed upon the Government any guarantee what- 
ever with respect to the assorting of sizes, but assuming that the 
Government did undertake to guarantee a fair assortment of sizes to 
each customer when a lot was divided among two or more customers 
such guarantee would not be considered necessarily to mean an equal 
assortment to each customer. In determining what would constitute 
a fair assortment consideration would have to be given to the assort- 
ment in the lot to be divided, the quantities in the individual pur- 
chases made therefrom, and the priority of the purchases. If the 
purchaser in the case here presented received the sizes as indicated 
in the statement hereinbefore quoted from the memorandum of 
Captain Keene it is not apparent that he did not receive a fair 
assortment. 

Even if it could be shown that the purchaser did not receive a fair 
assortment, and assuming that the Government guaranteed a fair 
assortment, there is no showing that damage resulted therefrom; and, 
if there was a damage, an arbitrary allowance per pair on the total 
number of pairs purchased would not be a proper measure of such 
damage. 
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Payment on the voucher as submitted is not authorized for the 
following reasons: 

1. The findings and recommendations of the local board of sales 
control are not final and conclusive, and of themselves do not consti- 
tute authority upon which a disbursing officer is justified in making 
a payment, 

2. It does not appear that there was a guarantee on the part of 
the Government to give a fair assortment of sizes. 

3. It does not appear that a fair assortment of sizes was not given. 

4. It does not appear that the purchaser suffered any damage. 

5. The proposed refund would not be a proper measure of damage. 


OFFICERS OF NAVY—APPLICATION OF SAVING CLAUSES IN 


JOINT SERVICE PAY ACT TO PAY OF, ON PROMOTION AND 
RETIREMENT. 


The saving clause in section 16, act of June 10, 1922, 42 Stat., 632, entitles an 
officer of the Navy to receive the pay of the grade in which he was on June 
30, 1922, if it be higher than the pay of a grade to which thereafter promoted 
as fixed by the act of June 10, 1922. 

The retired pay of officers of the Navy retired on or after July 1, 1922, is 
required by section 17 of the act of June 10, 1922, to be computed at the 
rates prescribed by said act, and is not affected by the saving clause in 
section 16 of the act, which is applicable only to men on the active list. 


Comptroller General McCarl to the Secretary of the Navy, July 26, 1922. 


I have your letter of June 22, 1922, requesting decision as to the 
operation of section 16 of the act of June 10, 1922, 42 Stat. 632, 
upon officers of the active list of the Navy who are changed in rank 
or grade subsequent to June 30, 1922, and of section 17 of the act 
upon officers retired on or subsequent to July 1, 1922. 


As material to the questions presented section 16 provides: 

That nothing contained in this Act shall operate to reduce the pay of any 
officer on the active list below the pay to which he is entitled by reason of his 
grade and length of service on June 30, 1922, not including additional pay 
authorized by the Act entitled “An Act to increase the efficiency of the com- 
missioned and enlisted personnel of the Army, Navy, and Marine Corps, Coast 


Guard, Coast and Geodetic Survey, and Public Health Service,” approved 
May 18, 1920; * * 


You present for Seabiation the case of .a lieutenant commander 
with 17 years’ service on June 30, 1922, and who is receiving pay 
under the act of May 13, 1908, 35 Stat. 127, at the rate of $3,900 
per annum, and request decision whether, if the officer is promoted 
subsequent to July 1, 1922, to the rank of commander, he is required 
to take pay as a commander at $3,750 under the act of June 10, 
1922, for a commander with 17 years of service or whether section 
16 preserves to him pay at $3,900 until such time as the pay under 
the act of June 10, 1922, equals or exceeds the $3,900 rate. 

The wording of section 16 is clear and unambiguous. It prescribes 
that nothing in the act of June 10, 1922, shall operate to reduce the 
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pay of the officers of the active list below the pay to which such 
officers are entitled on June 30, 1922, by reason of the rank or grade 
held and length of service on that date. 

There have been in recent years several pay acts making changes 
in the pay of the officers of the Army or of the Navy which con- 
tain saving clauses and which were interpreted both by the former 
accounting officers of the Treasury and the courts. The present 
question is such a one as makes it proper to refer to such saving 
clauses and the views expressed thereon. 

The Navy personnel act of 1899, 30 Stat., 1007, was amended by the 
act of June 7, 1900, 31 Stat., 697, to the effect “that nothing herein 
contained shall operate to reduce the pay which, but for the passage 
of said act, would have been received by any commissioned officer at 
the time of its passage or thereafter.” 

The act of May 13, 1908, 35 Stat., 128, provided that: 


Nothing herein shall be construed so as to reduce the pay or allowances now 
authorized by law for any commissioned, warrant, or appointed officer, or any 
enlisted man of the active or retired lists of the Navy, and all laws inconsistent 
with this provision are hereby repealed. 


A claim under this latter provision was considered by the Court 
of Claims, Jones v. United States, 50 Ct. Cls., 345, of an enlisted man 
who afterwards became clerk to a paymaster and was paid at the rate 
allowed a warrant officer of like grade, but sought to recover the old 
Navy pay allowed paymaster’s clerks under section 1556, Revised 
Statutes. The officer claimed for the new office the old pay thereof 
and not the pay which he theretofore had been receiving as compared 
with the new pay of the new office, and the court answered the claim 
negatively. In Richardson’s case, 38 Ct. Cls., 182, 191, cited with ap- 
proval in the Jones case, the court said with reference to the amend- 
ment of 1900: 


That officers in the Navy at the time the personnel act was passed should not 
be reduced in, pay was an obvious and just exception; and to have such an 
exception preserved in all grades is very obvious and just, which thereby pre- 
vents the promotion in grade from working a diminution of pay. 


See also Denig v. United States, 37 Ct. Cls., 395. 

The rulings of the former accounting officers of the Treasury are to 
the same effect, although there is some language in 26 Comp. Dec., 
935, and decision in Yates case of March 8, 1917, 80 MS. Comp. Dec., 
907, that the saving clauses respectively therein considered, act of 
March 3, 1909, 35 Stat., 771, and act of May 13, 1908, 35 Stat., 128, 
had no application to the pay of an officer if his appointment to the 
office for which he claimed the pay was subsequent to the enactment. 

The specific direction in the saving clause of the act of June 10, 
1922, is that nothing in the enactment shall operate to reduce the pay 
of the officer below the pay to which he is entitled by reason of his 
grade and length of service on June 30, 1922. 
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There are differences in the phrasing of this saving clause from the 
phrasing of the saving clause in the other several acts quoted, but those 
differences are not such as to lead to any other construction in so far 
as the construction is that the saving clause relates to officers then in 
the service and that there is no authority in its provisions for saving 
to any officer the prior pay of any grade to which he may thereafter 
be promoted if the prior pay of such grade is greater than that estab- 
lished by the act of June 10, 1922. 

The decisions of the former accounting officers of the Treasury and 
of the courts in construing as to this effect the saving clauses in the 
various prior pay acts are concurred in by me. 

The clear purpose of the saving clause in the act of June 10, 1922, 
is that there shall be saved the pay to which oflicers were “ entitled ” 
on June 30. It is not a saving of a particular office then held nor the 
saving of any particular office to which thereafter promoted. 

That of which the enactment speaks as “entitled” to is pay, and 
that which is saved is the amount of the pay. It is true the pay re- 
sults from holding the office, but in so far as that is concerned the en- 
actment in question related only to the pay, and when the question 
comes of the amount of the pay to be paid, it is a question 
coming from the operation of the pay enactment and not from the 
operation of prior enactments establishing the grade or office to 
which the pay relates; and the question of the application of the 
saving clause is through a comparison of the amount of the pay en- 
titled to on June 30, 1922, with the pay provided by the enactment of 
June 10, 1922. And it must follow that if the pay of the grade to 
which thereafter promoted as fixed by the act of June 10, 1922, is less 
than that to which the officers were entitled on June 30, 1922, it would 
be the pay enactment that is operating to reduce the pay and the saving 
clause is operative. 

The instant effect of the enactment of June 10, 1922, is to make 
a comparison of the pay of the officer in the grade held June 30, 
1922, with the pay provided by the enactment for that grade, and 
according as the comparison showed the new pay to be greater or 
less for that grade the saving clause would be applicable. But if 
this were all of the office of the saving clause its application would 
be terminated with the beginning of the enactment. It is difficult 
to conceive it as the intent of the Congress, and the intent is not 
specifically expressed in the enactment, that the pay to which the 
officer was entitled June 30, 1922, should be his at that time but 
should not be his a few days, weeks, or months later, because of 
promotion to another grade having less pay under the enactment. 
The reasons which compelled that the pay should not be disturbed 
as to the one must be precisely the same as to the other and nothing 
compensatory can be concluded as coming to the officer from the 








60 DECISIONS OF THE COMPTROLLER GENERAL, 


different titles of the grades, or in justification or as reason for less 
pay in the new grade, his old pay not being saved. This is to say, 
it is by virtue of promotion primarily that the question of the opera- 
tion of the saving clause must arise. 

I therefore conclude that where an officer is promoted to a higher 
grade than that which he held on June 30, 1922, and the pay of that 
higher grade, by virtue of the act of June 10, 1922, is less than the 
pay the officer was receiving by virtue of the grade he held June 
30, 1922, the enactment saves to him the pay of that grade. This 
must not be understood as saving to the officer the pay of the grade 
to which promoted as it existed prior to June 30, 1922, but only the 
pay of the grade in which the officer then was if greater as compared 
with the pay of the grade to which promoted as fixed by the act 
of June 10, 1922. 

Section 17 of the act of June 10, 1922, provides in part as follows: 

That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay, or equivalent pay, computed as now authorized by law 
on the basis of pay provided in this act: * * *. 

You present the question whether pay, which an officer may be 
drawing on June 30, 1922, under rates prescribed by the act of May 
13, 1908, and which is preserved to him by section 16, is “ pay pro- 
vided in this act” within the meaning of section 17. 

The saving clause of section 16 is limited to those on the active 
list and has no application to those retired after June 30, 1922. The 
phrasing of section 17, which relates to such retired pay, is such as 
to demand its own construction. The saving clause of section 16 
specifically authorized the officer to receive the pay to which he was 
“entitled ” June 30, 1922, whereas the provision relative to the pay 
of retired officers, section 17, directs that it shall be “computed as 
now authorized by law on the basis of pay provided in this act.” 
The distinguishing phrase is that it is the “ pay provided in this 
act,” to wit: The act of June 10, 1922, that is made the basis of the 
retired pay. The computation thereon is as heretofore, but the basis 
of it is expressly required to be on the pay provided in said act. 
The only pay “ provided” in this act of June 10, 1922, is what may 
be referred to as the pay therein expressly set forth as for after 
June 30, 1922. That can not be construed as pay provided by this 
act, which is provided by other acts prior to June 30, although 
authorized to be paid after June 30. The two sections recognized 
the distinction, the phrasing of the one being the pay to which 
“entitled ” June 30, which would be pay not provided by the act 
of June 10, 1922, and the phrasing of the other being the “ pay pro- 
vided by this act,” which would be pay provided for after June 30. 
The saving clause of section 16 is to those on the active list, and if 
section 17 were to be construed as giving the saved pay to those 


| 
| 











| 
| 


DECISIONS OF THE COMPTROLLER GENERAL. 61 


on the retired list, then the limitation to those on the active list was 
unnecessary and meaningless. Section 17 became necessary because 
of the limitations of section 16. 

The paragraph suggested for page 5, paragraph 3, of the instruc- 
tions to be issued by the Paymaster General accomplished the result 
desired by the wording suggested by this office. 

What may be the operation, if any, of the act of June 10, 1922, 
herein considered with relation to the provisions of the act of June 
30, 1922, 42 Stat., 722, fixing the number of commissioned officers 
of the Army after January 1, 1923, and providing for the discharge 
and recommissioning in lower grade of certain officers is not for 
determination under the particular questions that have been sub- 
mitted and are here determined, but will be for consideration if any 
questions should arise with respect to such action as may be legally 
taken in carrying out the provisions of said enactment of June 
30, 1922. 


CUSTOMS SERVICE—PURCHASE OF AMMUNITION. 


The appropriation for collecting the revenue from customs is available for the 
purchase of ammunition only when required for the protection of public 
money or public property, and the exigencies of the service do not permit 
of the delay necessary to procure it from the Secretary of War as author- 
ized by the act of March 3, 1879, 20 Stat., 412. 

The cost of ammunition purchased by a customs officer for his protection in 
the execution of his official duties is a personal expense and must be borne 
by the officer and not by the Government. 

Decision by Comptroller General McCarl, July 26, 1922. 

The Secretary of the Treasury applied April 10, 1922, for a re- 
view of settlement No. 10491, dated March 28, 1922, Treasury De- 
partment Division, this office, in which credit was disallowed for 
payment of $2.35 made by the collector of customs at Portland, Me., 
to Howe D. Higgins, presumably a deputy collector at Southwest 
Harbor, Me., for 50 loaded cartridges for a 45-caliber Colt’s revolver. 

The voucher on which the payment was made is in the form of 
a regular purchase voucher and indicates that the purchase was 
made from Higgins, who certifies that the bill is correct and just and 
that payment therefor has not been received. From other evidence, 
however, it appears that Higgins purchased the cartridges from a 
dealer at Bar Harbor, Me., September 2, 1921, that he paid for same 
September 21, 1921, and that he was reimbursed by the collector by 
check dated September 26, 1921. 

Even if the purchase of the cartridges had been authorized the 
procedure followed was not proper. The bill for the purchase 
should have been sent to the collector for payment, or if an exi- 
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gency of the service made it necessary for the deputy in the field to 
make the payment the reimbursement to him should have been made 
on a reimbursement or traveling expense voucher in which all mate- 
rial facts and circumstances should be set forth. 

The fund from which the payment was made is the appropriation 
for collecting the revenue from customs, which includes an item for 
detection and prevention of fraud upon the customs revenue. Act 
of March 4, 1921, 41 Stat., 1376. As a general proposition said ap- 
propriation is not available for the purchase of arms or ammunition 
See 23 Comp. Dec., 503, and 1 Comp. Gen., 251. 

It appears that the revolver for which the cartridges were pur- 
chased in this case was issued by the Secretary of War under author- 
ity of the act of March 3, 1879, 20 Stat., 412, and that the Secretary 
of War was requested to furnish ammunition therefor but had no 
supply available at the time. If the ammunition had been required 
to protect public money or public property and an exigency of the 
service would not permit of the necessary delay incident to its pro- 
curement and issue by the Secretary of War, its purchase from the 
appropriation for collecting the revenue from customs would have 
been authorized. But the Secretary of the Treasury in his request 
for a review in this case states that “the revolvers and ammunition 
used by the customs officers are not required for the protection of 
public funds or property, but are necessary as a part of the essential 
equipment to enable these oflicers to carry out their official duties.” 
Such being the case any expense incident to the furnishing of such 
equipment should be borne by the ofiicers and not by the Govern- 
ment. See my decision of November 5, 1921, 1 Comp. Gen., 251. 

Upon a review of the matter no differences are found and the set- 
tlement is sustained. 


TRANSPORTATION REQUESTS—RATES FOR STATEROOMS. 


Transportation requests calling for transportation at the lowest rates preclude 
the allowance for a stateroom at more than the lowest rate irrespective 
of the fact that all the lower priced staterooms may have been taken 
when the transportation request was presented. 


Decision by Comptroller General McCarl, July 27, 1922. 

The Norfolk & Washington Steamboat Co., per letter of June 
28, 1922, applied for review of settlement W-65246, June 13, 
1922, in deducting from amount otherwise due for passenger 
transportation in April, 1922, the sum of $2.50 on account of over- 
payment by Capt. C. E. Gray on bill 4835, voucher 7590, for Au- 
gust, 1921, on request 3450629, June 17, 1921, for 17 staterooms from 
Washington, D. C., to Fort Monroe, Va., at lowest rate. Payment 
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was made in the sum of $19.50 instead of $17, a difference of $2.50. 
On request 3122145, June 6, 1921, payment was made for one state- 
room in the sum of $2 instead of $1, the lowest rate, being a differ- 
ence of $1 or a total difference on the two requests of $3.50, which 
was disallowed. 

The claimant contends that it is entitled to the amount disallowed 
for the reason that it furnished the traveler with the lowest rate 
stateroom available at the time the transportation request was pre- 
sented ; that there are a limited number of $1 rooms on its steamers 
and these rooms were invariably reserved and paid for several days 
in advance of the sailing date of the steamer, and as Government 
transportation requests are as a rule not presented until the date 
of sailing, it frequently happens that the lowest rate room avail- 
able at that time is one at a higher price than $1, and it has been 
its custom for many years back to honor the requests for the lowest 
rate room available; and that if this deduction stands it will be 
compelled to refuse to honor any Government transportation requests 
for staterooms over $1 unless the traveler pays the difference, irre- 
spective of what position he holds in the Government service, ex- 
cept, of course, when the requests call for a specified price room; 
and that such instructions have been issued pending receipt of deci- 
sion on this application. 

This transportation was rendered upon presentation of request 
on the regular form provided therefor by the Government, which 
has been prepared with the utmost care to protect the interests of 
both the Government and the carrier. These requests call for trans- 
portation “at lowest rate,” and it is the intention of the Government 
that the transportation be furnished at the lowest rate with accom- 
modations for which said rate applies, unless the request specifically 
calls for accommodations entitling the carrier to a higher rate. The 
money value of the request is measured by the terms of the request, 
and there is no reason why a ticket agent should furnish a greater 
service than is called for any more than he should furnish transporta- 
tion to a traveler of greater value than the money paid therefor. 
The request on its face specifically calls attention to instructions on 
the reverse thereof; and instruction 3 thereon provides that trans- 
portation furnished must not be in excess of that called for on the 
face of the request, unless the difference is collected from the traveler, 
and that the United States Government will not be responsible for 
any excess cost arising through the violation of these instructions. 
It appears that the carrier has issued instructions in conformity with 
the Government instructions, and therefore there should be no further 
difficulty in this respect. 
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The allowance in this case having been made in accordance with 
the request was correct, and the settlement is approved. 


DELAY IN COMPLETION OF INFORMAL CONTRACTS. 


Delays in completion of informal contracts of the Quartermaster General, or 
the Quartermaster Corps, involving less than $500, or in delivery there- 
under, do not necessitate a certificate as to the money damage resulting 
from such delay, but there should be attached to the voucher a statement 
of the facts and reason for acceptance, notwithstanding the delay and how 
the need at the time was met. (See 2 Comp. Gen., 385.) 


Comptroller General McCarl to the Secretary of War, July 27, 1922. 

I have your letter of June 3, 1922, requesting decision whether 
where formal contracts are not required and purchase orders are 
given for supplies or services which are not completed within a 
specified time limit there must be furnished a certificate of no 
damage by reason of delay in completion. 

I understand, from the correspondence submitted in connection 
with the request for decision, that it relates to cases involving less 
than $500 procurements. 

The act of March 4, 1915, 38 Stat., 1078, requires that whenever 
contracts are made by the Quartermaster General or the Quarter- 
master Corps which are not to be performed within 60 days and 
are in excess of $500 in amount “such contracts shall be reduced 
to writing and signed by the contracting parties. ” 

The affirmative direction of the enactment that contracts shall 
be reduced to writing where they are above the period of 60 days 
for performance or in excess of the specified amount of $500, has 
been construed as an authority for procurements in lesser periods 
or involving lesser amounts not to be in writing. The intent of the 
enactment, as thus construed, being that the formality of written 
contracts was not required, it is obvious that if all the conditions 
and terms attending written contracts were to be attached to pro- 
curements of less than $500 practically the same administrative 
conditions would resuit as if the contracts were written, and it 
would be less complicated and more practical administratively to 
have them written. While this office believes that a written show- 
ing of an agreement is desired in all cases, yet the practicability of 
the situation appears to have been determined by the enactment. 

If a formal contract is not made because of the time within which 
the purchase matter is required to be completed or delivered, then 
if it is not completed within that time it is a question whether the 
proper administrative action should not be to terminate its arrange- 
ment and procure elsewhere rather than to allow the time, to run 
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indefinitely. It is this condition of allowing completion afterwards 
that raises questions going even to whether there was real justifica- 
tion in the first instance for making the purchase as made, but con- 
sidering the matter wholly with reference to the amount involved, 
to wit, less than $500, it does not seem possible that such an ex- 
penditure would involve any such question of damage by reason of 
failure to complete within a specified time as to be either material 
or enforceable without an expressed stipulation thereon. 

I accordingly conclude that with respect to informal procure- 
ments involving less than $500, no certification as to a money dam- 
uge is required if completion or delivery be not within the time that 
may have been stipulated, but a proper record requires that there 
be attached to the voucher a statement of the facts of the delay and 
the reason for acceptance notwithstanding the time stipulation and 
how the need at that time was met. 


MILEAGE—NOTARY PUBLIC TAKING DEPOSITION FOR COURT- 
MARTIAL PROCEEDINGS. 


Articles 22 and 23 of the Articles of War, as amended by the act of August 
29, 1916, 39 Stat. 654, contenrplate that where the deposition of a witness 
is to be taken for use in a court-martial proceeding the witness shall ap- 
pear before the officer designated to take the deposition, and no mileage 
or other allowance for travel of the officer to the witness is provided for 
or authorized by law. 


Comptroller General McCarl to Col. R. S. Smith, United States Army, 
July 28, 1922. 


I have your letter of June 27, 1922, requesting decision whether 
you are authorized to pay vouchers of S. P. Woods, a notary public 
at North Kohala, Hawaii, for his fee and mileage in taking the 
deposition of a witness at Kealakekua, Hawaii, for use in a court- 
martial proceeding at Honolulu. 

The notary charges a fee of $2 for taking the deposition and mile- 
age at the rate of 20 cents per mile traveling from North Kohala to 
Kealakekua and return, amounting to $32. The fee of $2 appears to 
be in accordance with the Hawaiian fee bill. There appears to be no 
authority for payment of mileage in this connection. 

Article 22 of the Articles of War as amended by the act of Au- 
gust 29, 1916, 39 Stat., 654, provides that the judge advocate of 
a court-martial shall have power to issue like process to compel wit- 
nesses to appear and testify which a United States court having a 
criminal jurisdiction may lawfully issue. 

Article 23 provides punishment for a person subpeenaed to appear 
before an officer, military or civil, designated to take a deposition 
to be read in evidence before a military court who neglects or refuses 
to so appear, 





66 DECISIONS OF THE COMPTROLLER GENERAL, 


These articles contemplate that the witness whose deposition is to 
be taken shall appear before the officer designated to take the same. 
Travel of the officer to the witness was not contemplated and no mile- 
age or other allowance for such travel appears to have been pro- 
vided. 

You are authorized to pay the voucher for the fee of $2, but you 
are not authorized to pay the voucher for $32 mileage. 


LEASES—RENEWAL AT INCREASED RENTALS. 


The option given the Government in a lease to renew it from year to year for a 
specified period is exercised by continued occupancy of the premises without 
any formal notice from the Government, and during such occupancy, for 
the maximum period covered by the right of renewal, any new or supple- 
mental agreement or lease providing for increased rental is null and void, 
notwithstanding that such agreement may have been preceded by formal 
notice from the lessor to vacate the premises, given in accordance with the 
terms of the lease. 


Decision by Comptroller General McCarl, July 31, 1922. 


The Secretary of War applied June 27, 1922, for a review of settle- 
ment No. W71281, dated May 18, 1922, War Department division of 
this office, in which credit was disallowed for payments aggregating 
474.99, made by Rufus W. Putnam, major, Corps of Engineers, to 
James W. Ellsworth, being a part of the amount paid on vouchers 
Nos, 112, July, 1921, 112, August, 1921, and 144, September, 1921, on 
account of rent at the rate of $7,000 per annum for the twelfth floor 
of the Ellsworth Building, Chicago, Ill., for the period from July 1, 
1921, to September 30, 1921. 

It appears that the United States took possession of the premises 
in question under a lease dated August 2, 1919, effective from Sep- 
tember 1, 1919. Said lease covered the period of one year with a 
provision for renewal at the option of the lessee “ for such period and 
as often as said lessee may elect, so as to give said lessee continuous 
possession of said property, not extending, however, beyond August 
31, 1924.” The rent stipulated in said lease was at the rate of $5,100 
per year, payable $425 per month in arrears. 

The premises have been occupied by the Government for the pur- 
pose for which leased under the lease of August 2, 1919, continu- 
ously since September 1, 1919, to the present time. But relying 
upon the provision of the lease of August 2, 1919, to the effect that 
said lease may be terminated at any time by either party upon giv- 
ing 60 days’ written notice to that effect to the other party, the 
lessor on June 10, 1920, addressed a letter to Col. W. V. Judson, 
United States Engineer Corps, 1200 Ellsworth Building, Chicago, 
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Ill., which, after referring to the lease and the provisions therein 
for termination, contained the following paragraph: 


You will please accept this notice that upon August 31, 1920, said James 
W. Ellsworth hereby elects to terminate this lease. 

Assuming that this notice completely and effectively terminated 
all rights and obligations under the lease of August 2, 1919, the dis- 
trict engineer on August 26, 1920, entered into a new lease agreement 
with the owner purporting to lease the same premises for one year 
from September 1, 1920, under the same terms and conditions, except 
that the option as to renewal was extended to August 31, 1925, and 
the rent stipulated was at the rate of $7,000 per annum. 

The disallowances now under consideration represent the differ- 
ence between rent at the rate fixed in the original lease ($5,100 per 
unnum) and at the rate of $7,000 per annum for the months in ques- 
tion. 

The theory upon which the disallowances were made is that the 
Government having acquired the right, at its option, to occupy the 
premises continuously until August 31, 1924, at the rental of $5,100 
per annum it must be presumed that all occupancy during said 
period is under said option and that any agreement purporting to fix 
a higher rate of rental for occupancy during such period is of no 
force or effect. 

The question as to the effect of an agreement purporting to increase 
the rent fixed under a lease similar in terms to the one here under 
consideration was decided by this office January 20, 1922, with refer- 
ence to the accounts of Wildurr Willing, lieutenant colonel, Corps of 
Engineers, involving rental of office quarters for the district engi- 
neer at Portland, Me., and again April 22, 1922, 1 Comp. Gen., 579, 
with reference to the accounts of William P. Stokey, major, Corps 
of Engineers, involving rental of office quarters at Zanesville, Ohio. 
The question received careful consideration when each of said de- 
cisions was rendered and I find nothing in the facts or arguments 
presented by Major Putnam, the Chief of Engineers, the Acting 
Judge Advocate General, or the attorney for Mr. Ellsworth to justify 
a ruling in this case different from that announced in the decisions of 
January 20, 1922, and April 22, 1922, which are hereby reaffirmed. 

In the lease here involved the provisions with reference to termi- 
nation and renewal are identical except as to date with provision 
in the leases involved in the former decisions. 

Paragraphs 3 and 4 of this lease read: 


8. This lease may be terminated at any time by either party upon giving 
sixty (60) days’ written notice to that effect to the other party. 

4. At the option of the lessee this lease, with all its covenants and agree- 
ments, may be renewed for such period and as often as said lessee may elect, 
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so as to give said lessee continuous possession of said property, not extending, 
however, beyond August 31, 1924. 

If paragraph 3 could have the force and effect contended for in 
behalf of the lessor, then paragraph 4 could have no force or effect 
whatever, because if the lessor can raise the rent at any time upon 
giving 60 days’ written notice there could be no renewal without 
the consent of the lessor and the Government’s option would amount 
to naught. 

The law is well settled that a contract must be so construed that 
effect will be given to each of its provisions, if possible. Such con- 
struction. is not only possible in the case here presented but is rea- 
sonable, logical, and in accordance with what would appear to have 
been the original intent of the parties. As heretofore construed 
by this office, effect is given to each of the two paragraphs in ques- 
tion. Paragraph 3 gives to either party the right to terminate the 
lease; that is to say, to end the tenancy—the occupancy by the Gov- 
ernment. This is entirely consistent with paragraph 4, which gives 
the Government the right to occupy the premises for five years on 
the terms and conditions stipulated in the lease. Under paragraph 
3 the lessor can terminate the tenancy and dispossess the Gov- 
ernment at any time upon giving 60 days’ notice to that effect. 
But under paragraph 4 the terms and conditions of the tenancy, 
including rate of rent, must remain as fixed in the original lease 
for all or such part of the five-year period that the Government oc- 
cupies the premises. 

If, as contended on behalf of the lessor, the provisions with refer- 
ence to termination give the lessor the right to demand an increase 
in rent upon 60 days’ notice, then likewise the Government would 
have the right to demand a decrease of rent upon like notice. And 
not only would the provision as to the option be completely nulli- 
fied but the principal purpose of the lease which is to fix and estab- 
lish the rent for the period of occupancy would be defeated and 
the rate of rent would be a matter for agreement between the lessor 
and lessee for each 60-day period during the occupancy. That such 
is not the intent or effect of the lease or the particular provisions under 
consideration is apparent. 

To exercise the option reserved in paragraph 4 it is not necessary 
that a new lease be executed each year. The Government exercises its 
option by continuing to occupy the premises. And since the Gov- 
ernment had the right to continue to occupy the premises at a rental 
of $5,100 per annum until August 31, 1924, or until dispossessed by 
the lessor under the provisions of paragraph 3, no officer of the Army 
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or the War Department had authority to enter into a new lease 
agreement purporting to bind the Government to pay a higher rate 
of rent during any part of said period. 

It has been suggested by Major Putnam that if authority does not 
exist for entering into a new lease agreement for the sole purpose 
of increasing the rent, “there is no way by which an agreement could 
be reached looking to a reduction in rental.” But it is well recog- 
nized that leases and other contracts may be modified or amended 
in the interest of the United States by supplemental agreement or 
otherwise. 

Upon review of the matter, no differences are found and the dis- 
allowances are sustained. 


CONTRACTS FOR DELIVERY BY FREIGHT—AMENDMENT OF. 


Contracts calling for delivery by freight within a given period at the expense 
of the contractor may only be amended so as to make the Government liable 
for the difference between express charges and freight rates, when ship- 
ment by express is required by the United States for the purpose of, and re- 
sults in, effecting delivery at an earlier date than that fixed in the original 
contract or authorized extension thereof, or when the contract provides 
for liquidated rather than actual damages for delay and makes the con- 
tractor liable for delay in shipment only, the risk of delay after shipment 
being assumed by the Government. 


Comptroller General McCarl to the Secretary of the Navy, August 1, 1922: 

I have your letter of July 20, 1922, requesting decision whether 
the Navy Department is without authority so to amend a contract as 
to call for express shipment and provide a basis for payment of the 
difference between the express charges incurred and that which would 
have been incurred were shipment made by freight under the follow- 
ing conditions: 

(a) When the contract does not provide for express shipment. 

(6) When the time of shipment or delivery has expired, the re- 
sponsibility for delay attaching to the Government and not to con- 
tractor. 

(c) When an emergency develops which requires shipment by ex- 
press for the protection of the interests of the Government. 

Where a contract either in express terms or by necessary implica- 
tion provides for delivery by freight at the contractor’s expense 
within a given period of time the Navy Department is not authorized 
to amend said contract so as to provide for delivery by express, the 
additional cost to be charged to the United States, unless the purpose 
and result of said amendment jis to effect delivery prior to the date 
fixed in the contract or any authorized extension thereof. 

Tf the contract fixes the date of shipment but makes no stipulation 
as to date of delivery so that any delay between date of shipment 
and date of delivery is at the risk and expense of the Government, 
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the Navy Department would be authorized to amend the contract to 
provide for shipment by express, the additional cost thereof to be 
charged to the United States, if such amendement be made before 
shipment and the original contract does not provide for actual dam- 
age in case of delay in shipment. If the original contract in such 
a case does provide for actual damages in case of delay in shipment 
and the necessity for shipment by express is due to contractor’s delay 
in shipment the Navy Department would not be authorized to amend 
the contract so as to provide for payment by the Government of the 
difference between express charges and freight charges, because said 
difference would be a part of the actual damage chargeable to the 
contractor on account of the delay. 

It may be said therefore that the only two cases in which a con- 
tract providing for delivery by freight at the expense of the con- 
tractor may be amended so as to make the Government liable for the 
difference between express charges and freight rates are, first, when 
shipment by express is required by the United States for the pur- 
pose of, and results in, effecting delivery at an earlier date than 
that fixed in the original contract or any authorized extension 
thereof and, second, when the original contract provides for liqui- 
dated rather than actual damages for delay and makes the con- 
tractor liable for delay in shipment only, the risk of delay after date 
of shipment being assumed by the United States. In both cases 
the amendment to be effective must be made before shipment, 


RELIEF OF NAVY DISBURSING OFFICERS. 


A disbursing officer of the Navy who made an overpayment due to an apparent 
error in his accounts may not be relieved from liability therefor by a 
certificate by the Secretary of the Navy under the act of July 11, 1919, 41 
Stat. 153, nor is such a payment one which the General Accounting Office 
is authorized to credit in the accounts of disbursing officers under act of 
April 21, 1922, 42 Stat. 497. 


Decision by Comptroller General McCarl, August 2, 1922: 

By certificate No. 18372-D, dated November 7, 1921, the Navy 
Department Division of this office disallowed in the accounts of 
Ensign Percy R. Guess, United States Naval Reserve Force, for the 
third quarter, 1919, the sum of $18.40, as follows: 


No. 91. John Francis O’Day, seaman 2d class, taken up with balance due of 
$9.20, should be overpaid $9.20. The sum of these two disallowed “ Pay of 
Navy, 1919.” 


The Secretary of the Navy, under date of March 13, 1922, requested 
removal of the disallowance and furnished a certificate under the 
provisions of the act of July 11, 1919, 41 Stat. 153. 
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The act of July 11, 1919, authorizes and directs the accounting 
officers to allow credit in the settlement of the accounts of disbursing 
officers of the Navy and Marine Corps for payments to officers and 
enlisted men “ not ordinarily allowable under the statutes,” covering 
the period of the existing emergency as therein defined, on the cer- 
tificate of the Secretary of the Navy— 


as having been incurred under military necessity, or as having been occasioned 
by accidental circumstances or conditions over which such disbursing officers 
had no control, and for which they were not justly responsible. 


Under the circumstances it is not believed that the certificate is 
sufficient for the purpose of enabling the accounting officers to credit 
the payment made by the disbursing officer as coming under pay- 
ments “not ordinarily allowable under the statutes.” This is the 
case of a disbursing officer making an error apparent on its face, 
and it is difficult to conceive the military necessity or accidental cir- 
cumstances or conditions over which the officer claiming credit had 
no control that could have caused the erroneous payment. 

When a payment by a disbursing officer to officers and enlisted 
men not ordinarily allowable under the statutes is such a payment 
as comes within the act of July 11, 1919, the question as to whether 
such payment was under military necessity or as having been oc- 
casioned by accidental circumstances or conditions over which such 
disbursing officer had no control, and for which they were not justly 
responsible is one for the Secretary of the Navy, and this office will 
not question a certificate under otherwise proper circumstances. 
The facts in this case, however, remove the payment from the opera- 
tion of the act of July 11, 1919. 

The act of April 21, 1922, 42 Stat., 497, authorizes the Comp- 
troller General to allow credits to disbursing officers and disbursing 
agents of the War and Navy Departments for payments made dur- 
ing period April 6, 1917, and November 18, 1921, notwithstanding 
failure to comply with requirements of existing law or regulations 
pursuant thereto. 

The disallowance of the item in question was not due to any 
omission by the officer to comply with the requirements of existing 
law or regulations pursuant thereto, but because the payment of the 
amount in any manner was illegal and unauthorized. 

The act of April 21, 1922, contains no authority for granting 
relief in such cases, being designed merely to excuse noncompliance 
with the strict requirements of existing law or regulations pursuant 
thereto and but for which failure to so comply the payment would 
have been legal. 

Upon review the settlement is sustained. 
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ACTUAL EXPENSES AND PER DIEM FOR REPEATED TRAVEL 
AND TRAVEL OUTSIDE LIMITS OF UNITED STATES IN NORTH 
AMERICA. 


Officers of the Army who perform repeated travel on official business between 
two or more places in the same vicinity, for which direction has been given 
that actual and necessary expenses only be allowed, or travel on official 
business outside of the limits of the United States in North America, away 
from their designated post of duty, are entitled under section 12 of the 
act of June 10, 1922, 42 Stat., 631, to actual and necessary traveling ex- 
penses, subject as to subsistence to a maximum limitation of $7 per day or 
a prescribed per diem of not exceeding $6. 


Comptroller General McCarl to Secretary of War, August 2, 1922: 


I have your letter of July 5, 1922, requesting decision whether 
under the provisions of section 12 of the act of June 10, 1922, 42 
Stat., 631, you are authorized to prescribe a per diem in lieu of sub- 
sistence not exceeding $6 for officers of the Army traveling under 
orders outside the limits of the United States in North America. 
Section 12, so far as here material, provides: 


That officers of any of the services mentioned in the title of this Act, when 
traveling under competent orders without troops, shall receive a mileage al- 
lowance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route and existing laws providing for the issue of transporta- 
tion requests to officers of the Army traveling under competent orders, and for 
deduction to be made from mileage accounts when transportation is furnished 
by the United States, are hereby made applicable to all the services men- 
tioned in the title of this Act, but in cases when orders are given for travel to be 
performed repeatedly between two or more places in the same vicinity, as de- 
termined by the head of the executive department concerned, he may, in his 
discretion, direct that actual and necessary expenses Only be allowed. Actual 
expenses only shall be paid for travel under orders outside the limits of the 
United States in North America. Unless otherwise expressly provided by law, 
no officer of the services mentioned in the title of this Act shall be allowed or 
paid any sum in excess of expenses actually incurred for subsistence while 
traveling on duty away from his designated post of duty, nor any sum for such 
expenses actually incurred in excess of $7 per day. The heads of the executive 
departments concerned are authorized to prescribe per diem rates of allowance, 
not exceeding $6, in lieu of subsistence to officers traveling on official business 
and away from their designated posts of duty. 


The question arises by reason of the provision that actual expenses 
only shall be paid for travel under orders outside the limits of 
the United States in North America. This excludes for such travel 
the primary right to mileage. 

The statute provides two methods of reimbursing officers their 
expenses for travel on official business, mileage and actual and neces- 
sary expenses. 

For unrepeated travel in the United States mileage accrues as 
a matter of course. Mileage is a commutation of traveling expenses 
combining the cost of transportation, the cost of subsistence, and 
all other expenses incident to the travel. 

For repeated travel between two or more places in the same vicin- 
ity, that is, where two or more journeys are made between the same 
places, the head of the department concerned may direct that actual 
and necessary expenses only be allowed. The word “only” here 
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negatives the allowance of mileage for parts of journeys and actual 
and necessary expenses for the remainder where repeated travel is 
involved. If actual and necessary expenses are authorized there can 
be no right to mileage for any portion of the repeated travel cov- 
ered by the order. 

It is also in this sense that the word “ only ” is used in the provi- 
sion for actual and necessary expenses for travel outside the limits of 
the United States in North America, away from designated posts of 
duty. 

Under such conditions the statute prescribes a limit of reimburse- 
ment of $7 per day for actual and necessary expenses of subsistence, 
but authorizes the heads of the departments concerned to prescribe, 
in lieu of reimbursement of actual and necessary expenses for sub- 
sistence not exceeding $7 per day, a per diem in lieu of subsistence 
not exceeding $6. 

By the last-quoted provision the limitations of $7 per day for actual 
and necessary expenses of subsistence and $6 as a per diem in lieu 
of subsistence are established for officers of the services mentioned 
in the act in place of the limitations of $5 and $4, respectively, 
prescribed in the acts of April 6, 1914, 38 Stat., 318, and section 13 
of the act of August 1, 1914, 38 Stat., 680, for all other officers and 
employees of the Government generally when traveling on official 
business. Under these latter statutes, travel is referred to as “on an 
actual expense basis” or as “on a per diem basis,” this latter term 
indicating that all expenses incident to subsistence are covered by 
the per diem authorized in a particular case, but transportation 
expenses of the travel are separate therefrom and reimbursable. 

So, also, under the provision of section 12 in question a per diem 
not exceeding $6 may be prescribed in lieu of reimbursement of 
the actual and necessary expenses of subsistence for travel away 
from designated posts of duty, both for repeated travel and for travel 
outside the limits of the United States in North America. 

You are accordingly informed that you are authorized to prescribe 
a per diem in lieu of subsistence not exceeding $6 for officers travel- 
ing on official business under conditions or orders entitling them 
under section 12 of the act of June 10, 1922, to reimbursement of 
actual and necessary expenses. 
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BURIAL OF DECEASED AMERICAN SEAMEN, 


When the body of an American seaman—other than a discharged, disabled, 
or destitute seaman—who died in a foreign country is claimed by a relative 
financially able to provide a decent burial the United States is without 
liability in the matter, and the appropriation for relief and protection of 
American seamen is not available for the burial expenses of such seaman. 


Comptroller General McCarl to the Secretary of State, August 4, 1922: 

I have your letter of July 19, 1922, with inclosures, requesting 
decision whether the United States consular service is liable for 
the burial expenses of a deceased seaman under the following cir- 
cumstances : 

The seaman in question was an American citizen serving on the 
American steamship evel. He lost his life in attempting to jump 
from the dock to his vessel on return from shore leave while the 
vessel was in port at Montreal, Canada. The body was recovered 
from the water and taken to the city morgue. The master of the 
vessel reported the matter to the American consul general, who dis- 
patched a telegram to Mrs. Mary Neville, the mother of the seaman, 
at Boston, Mass., requesting instructions as to the disposition of 
the remains. Mrs. Neville replied that she would come to Montreal. 
Pending her arrival the consul general made arrangements for 
Joseph C. Wray & Bro., undertakers in Montreal, to take charge 
of the body. Mrs. Neville was not satisfied with the casket which 
had been selected by the consul general, and arranged for a more 
expensive one, paying to the undertakers the additional cost thereof, 
amounting to $50. She accompanied the remains to Boston for 
interment. The owners and operators of the vessel refused to assume 
any responsibility for the expenses incident to the burial, and the 
undertakers have presented a bill for $154 to the consul general 
for payment. No information has been furnished this office as to 
what disposition was made of the seamen’s effects and the wages 
due him at date of death. 

At the time of the accident which resulted in this seaman’s death 
he was a member of the crew of the vessel and not a discharged, dis- 
abled, or destitute seaman entitled to relief through the American 
Consular Service, and after death his remains were claimed by a 
relative who apparently was financially able to provide for decent 
burial. Therefore the consul general was without authority to enter 
into any arrangement purporting to obligate the United States to 
assume any expense incident to preparation of the remains for burial. 
The disposition of the remains was a matter for consideration by the 
master of the vessel, the city authorities, and the relatives of the 
seaman, and the question as to payment of the expenses of such 
disposition was for adjustment between them and the undertakers. 

The appropriation “ Relief and protection of American seamen” 
is not available to pay the undertaker’s bill in this case. 
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PURCHASES IN OPEN MARKET—HOWARD UNIVERSITY. 


The provision regarding open market purchases not in excess of $50 by bureaus 
and offices of the Department of the Interior in the act of May 24, 1922, 
42 Stat., 553, is not applicable to the Howard University, as that university 
is not a bureau or office of that department. 


Comptroller General McCarl to the Secretary of the Interior, August 4, 1922: 
I have your letter of July 25, 1922, reading: 


I transmit herewith copy of a letter from the Secretary-Treasurer, Howard 
University, calling attention to the paragraph in the act making appropriations 
for the Department of the Interior for the fiscal year ending June 30, 1923, 
approved May 24, 1922, which provides that: 

“The purchase of supplies and equipment or the procurement of services 
for the bureaus and offices of the Department of the Interior at the seat of 
Government hereafter may be made in open market, in the manner common 
among business men, when the aggregate amount of the purchase does not 
exceed $50,” and inquiring as to whether this paragraph is applicable to appro- 
priations for the Howard University. 

At the time the department estimates were submitted the paragraph above 
mentioned was included therein and was intended to be applicable to all of 
the appropriations under this department at the seat of Government. The 
appropriations for Howard University are estimated through this department 
and are placed upon the books of the Treasury Department as being under this 
department. All contracts for material and supplies as well as construction 
work paid for out of the Federal appropriations are authorized or approved by 
the Secretary of the Interior. 

It is believed that the paragraph in question is applicable to the appropria- 
tions of the Howard University, but before giving specific instructions in rela- 
tion thereto I have to request an opinion from you upon the subject. 


The paragraph in question, 42 Stat., 553, is not applicable to the 
appropriations of the Howard University because the said university 
is not a bureau or an office of the Department of the Interior. 11 
Comp. Dec., 447; 12 id., 412; 23 id., 737. 





CONTRACTS—INCREASED COSTS. 


A contract to construct a certain plant according to plans and specifications pre- 
pared by the contractor constitutes an undertaking that the plant so con- 
structed will perform the services required, and if changes are found neces- 
sary in the specifications in order that the plant will perform the services 
required the expenses of such changes must be borne by the contractor. 


Comptroller General McCarl to Maj. S. C. Godfrey, United States Army, 
August 5, 1922: 


I have your letter of June 3, 1922, inclosing request of the district 
engineer, Detroit, Mich., for an advance decision as to the legality 
of the proposed payment as set forth in the accompanying voucher 
E. D. 126784/42, signed by the payee and approved by you for in- 
creased cost incurred by the Independent Bridge Co., contractor for 
the construction of an emergency dam at St. Marys Falls Canal, in 
the sum of $2,552. 

The district engineer reported to the Chief of Engineers as follows: 


1. The contract dated July 20, 1920 (EB. D. 126784/42), with the Independent 
Bridge Co., under which the emergency dam at St. Marys Falls Canal is now 
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being constructed, provides for payment at unit prices for the materials con- 
cerned in building the structure, and for a lump sum price for the power plant 
consisting of boiler, engines, etc. (class E). 

2. The requirements regarding power plant are stipulated in paragraph 39 of 
the specifications, as follows: 

Power plant.—This shall consist of two hoisting engines, each having ca- 
pacity to lift the wicket bridge, weighing approximately 60 tons, and place it in 
position, and two separate slewing engines. Each main engine should have one 
drum for main hoist, one for boom falls, and one for auxiliary hoist to handle 
wickets and needles. The hoisting engines should have cylinders not less than 
10 inches diameter by 12 inches stroke, and the slewing engines cylinders not 
less than 7 inches diameter and 10 inches stroke, operating through a bull 
wheel about 16 feet in diameter. Cable should be j-inch or 1 inch diameter, so 
reeved that the boom falls will have not less than 20 parts and the main hoist 
not less than 8 parts. Steam shall be supplied by a single boiler of approxi- 
mately 150 horsepower. Proper concrete foundations shall be provided for the 
plant. 

8. The contractor is required to furnish all detail and shop plans. In pre- 
paring the detail plans it was found that certain necessary changes in the 
general dimensions of the wicket bridge, the heaviest member to be lifted, in- 
creased its weight by some 15 tons. This necessitated an increase in the size 
of the engines to the end that they should be capable of handling a load of at 
least 75 tons instead of 60 tons as contemplated by the specifications. It was 
considered, as well, that inasmuch as both the main engines would not be re- 
quired to operate at full capacity at the same time, the boiler plant could safely 
be reduced to 100 horsepower in place of 150 horsepower as originally specified. 

4. Included in the power plant item (class E) under a lump sum price, was 
a winch truck running on the operating bridge to place the wickets. This winch 
was originally specified to be able to exert a 5,000-pound pull on single cable. 
Later consideration of the forces to be involved in lowering wickets to position 
led to the conclusion that a winch should be installed capable of exerting a 
pull of 10,000 pounds. 

10. At the time of the initial exchange of correspondence in this matter 
(contrastor’s letter of November 13, 1920, and my response of December 1, 
1920—both quoted above), it seemed equitable, as is likewise the present view, 
that the contractor be reimbursed for the additional expense concerned with 
power, etc., to handle a wicket bridge of 75 tons instead of “ approximately 
60 tons,” and to provide winch and cables for 10,000-lb. duty instead of 5,000-Ib. 
as specified. On the other hand, my uncertainty as expressed in third para- 
graph of letter of December 1, still obtains respecting the strictly legal obliga- 
tion. The contractor bid a lump sum for “class E-power plant.” required to 
handle satisfactorily all elements of the emergency dam of the general weights 
and dimensions stated. to be placed where indicated, and to perform the func- 
tions described. Whether the fact that after detailed design the necessity for a 
greater weight in the wicket bridge, and the greater pull on winch and cable 
than specified, creates a “legal obligation” for payment of an additional 
sum if heavier winch and cable and for the greater power than estimated, or 
whether the obligation of the contractor was complete for furnishing at the 
lump-sum bid whatever power, etc., was required, is the occasion for my 
uncertainty as to the “legal obligation.” On the other hand, there can be 
no reasonable doubt that, in formulating his bid, he figured on power, etc., to 
accord with the duty of lifting “approximately 60 tons,” and on winch and 
cable to accord with a 5,000-lb. pull, and that he was subjected to the in- 
creased costs stated by him in providing the more costly elements which detail 
design developed to be requisite. Thus the equities appear to me to be clear. 


It is shown that the increased cost of the work occasioned by the 
changes amounts to the sum of $2,552. It is understood that the extra 
work at the increased cost has been largely or entirely performed and 
under such circumstances that it could not be covered by supplemental 
agreement. See 24 Comp. Dec., 407. 

It is shown that the contractor undertook to build and construct a 
power plant consisting of boiler, engines, etc., for a lump sum. It 
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is also shown that according to the terms of the contract the con- 
tractor was to furnish all detail and shop plans. 

Inasmuch as the contractor was required to furnish all detail and 
shop plans and build the power plant for a lump sum it follows that 
there was an implied agreement on its part that the power plant 
would, if constructed according to detail and plans as prepared by it, 
render adequate service. 

It is shown that the increased cost of the work was occasioned by 
certain changes that were necessary. In other words, it appears from 
the facts submitted there was an error in the original plans and de- 
tails of the power plant, and that the power plant if it had been con- 
structed according to the plans and details submitted would not have 
performed the service required and for this reason it was necessary 
that certain changes should be made and heavier machinery used. 

The contractor having agreed for a lump sum to build a certain 
plant according to plans and details prepared by it must be under- 
stood as undertaking that said plant will perform the services re- 
quired and if any changes must be made in the specifications in order 
to make the plant perform the services required the expenses of such 
changes must be borne by the contractor. 

So also, it is a rule of law that where it is impossible to determine 
whether work performed by the contractor was within or was in ex- 
cess of the obligation of the contract the presumption of law is that 
it was required by the contractor, and the burden of proof is 
therefore on the contractor to show the excess, if any existed. 
Crocker, Davidson & Co. v. United States, 21 Ct. Cls., 255. The 
evidence submitted in this case is not sufficient to overcome that legal 
presumption. 


Upon the facts presented, the payment of the voucher is not 
authorized. 


FEDERAL PERSONNEL—TRANSPORTATION ON AMERICAN 
VESSELS. 


Regulations issued in the interest of the United States requiring officials 
or employees of the Department of State to travel on vessels flying the 
.American flag in all cases where such vessels are operating on regularly 
established routes, if not limited to a particular American vessel to the 
exclusion of other American vessels sooner departing, will entitle the 
traveler to reimbursement for the actual expenses so incurred, notwith- 
standing that it may be in excess of the cost of travel performed on a 
foreign vessel having a cheaper rate or an earlier sailing date. 


Comptroller General McCarl to the Secretary of State, August 5, 1922: 

I have your letter of July 18, 1922, inclosing a copy of certain 
correspondence between the State Department and the Coordinator 
of Traffic relative to the promulgation by the State Department 
of a regulation requiring that all orders directing travel issued to 
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any official or employee under said department contain in the body 
of such orders general or explicit instructions that will cause such 
official or employee to travel via a vessel flying the American flag in 
all cases where such vessels are operating on regularly established 
routes, except when the public interest may require a different 
course. 

I understand that the question involved in your submission is 
whether in the event such regulations are promulgated the officer or 
employee performing travel in accordance therewith could be re- 
imbursed for the increased cost or additional expense, if any, over 
what would have been incurred if the travel had been performed 
on a foreign vessel having a cheaper rate or an earlier sailing date. 

If, as may be inferred from the correspondence accompanying 
your submission, the proposed regulation is in the interest of the 
United States and not for the personal benefit of the traveler re- 
imbursement would be authorized thereunder as though the travel 
by the vessel flying the American flag was the only means of trans- 
portation available, and the sailing date of such vessel may be re- 
garded for all purposes as the first available sailing date after re- 
ceipt of said order. It is to be understood the requirement must be 
made so general as to the vessels flying the American flag that a 
particular vessel flying the American flag may not be directed for 
the travel to the exclusion of other vessels flying the American flag 
sooner departing. The question submitted is answered accordingly. 


COMPENSATION FOR OVERTIME UNDER APPOINTMENT SPECIFI- 
CALLY PROVIDING THEREFOR. 


Appointments fixing compensation at a certain rate per day for not less than 
seven hours’ work between 6 a. m. and 6 p. m. and at a certain rate per 
hour for overtime service rendered between 6 p. m. and 6 a. m. are not 
authorized. 


Comptroller General McCarl to the Secretary of Agriculture, August 5, 1922: 
I have your letter of June 3, 1922, as follows: 


It is proposed to readjust the compensation of grain supervisors and grain 
samplers of the Bureau of Markets and Crop Estimates so as to provide pay- 
ment for official services rendered outside of official hours. This will be ac- 
complished by appointments reading as follows: 

At the rate of $4.80 per diem for not less than seven hours service between 
the hours of 6 a. m. and 6 p. m., and at the rate of 75 cents per hour for not 
exceeding six hours overtime service between the hours of 6 p. m. and 6 a. m.: 
Provided, That the minimum service for which overtime pay will be allowed 
shall be one-half hour; service in excess of the minimum to be paid on the 
basis of half-hour periods; fifteen minutes or more to be counted as one-half 
hour, but less than fifteen minutes will not be counted. 

The rate per diem of $4.80, specified above, will be correspondingly increased 
where employees are now receiving more than $1,500 per annum. 

It is necessary for employees of the classes specified to perform considerable 
work outside of regular official office hours and consequently it is difficult to 
retain in the service at the ordinary rates of compensation men who are 
competent and reliable, 
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As a practical matter the additional compensation for overtime work at the 
rate of 75 cents per hour for not to exceed six hours per day will not exceed 
an average per man of $200 per annum. ‘This is not as much as is paid for 


overtime work of grain samplers and inspectors in the employ of private and 
State organizations. 


The only doubt as to the legality of the proposed appointments arises on 


account of the provisions of sections 170 and 1764 of the Revised Statutes, as 
follows: 


(Section 170) No money shall be paid to any clerk employed in either 
department at an annual salary, as compensation for extra services, unless 
expressly authorized by law. 

(Section 1764) No allowance or compensation shall be made to any officer 
or clerk, by reason of the discharge of duties which belong to any other officer 
or clerk in the same or any other department; and no allowance or compensa- 
tion shall be made for any extra services whatever, which any officer or clerk 
may be required to perform, unless expressly authorized by law. 

The manuscript decision of the Comptroller of the Treasury, dated August 
27, 1915, to the Secretary of Agriculture holds that additional compensation 
may be paid to special observers of the Weather Bureau, when such employees 
are required to work at unusual times. By a parity of reasoning it would 
seem to follow that the proposed payment for overtime to employees of the 
Bureau of Markets and Crop Estimates of this department is legally permissible. 

Your decision is, therefore, requested as to whether or not payments for 
overtime work under appointments of this character may be legally made. 


I understand these employees are paid under lump-sum appropria- 
tions and that their compensation is fixed by you on appointment. 
They are understood to be employees of the executive department 
within the provisions of the act of March 15, 1898, 30 Stat., 316, 
which requires in the executive departments that not less than seven 
hours of labor shall be required of the clerks and other employees of 
whatever grade or class, and also specifies the leave of absence which 
may be granted to such employees. Your authority, therefore, to 
fix the compensation of employees must have relation to those pro- 
visions and also the provisions of the Revised Statutes, sections 170 
and 1764, cited in your submission. 

The law fixes a minimum number of hours of employment in the 
executive departments but does not limit the maximum therefor. I 
would be constrained to take the view that all employees, in the 
fixing of their compensation, whether in the appropriation act itself 
or coming under the general authority given in the lump-sum ap- 
propriation to fix the amount of the compensation, must be required 
to perform the duties of their employment entailed thereby without 
regard to whether it be seven hours or more and that in fixing a com- 
pensation under a lump-sum appropriation the compensation must 
be fixed in a definite amount for the service required in the position 
similarly to positions which are on an annual basis and that there 
may not be a varying and uncertain amount of compensation based 
on the number of hours employed. The enactments must be under- 
stood as requiring uniformity in this respect among the employees of 
the executive departments and a varying compensation based on 
hours of employment beyond the usual and customary hours of the 
department would be understood as nothing less than payment for 
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overtime and not as the actual compensation of the position which 
the law intends shall be fixed in the first instance. Your submission 
correctly expresses it as overtime. 

It is proper in fixing the compensation to have regard to the fact 
that the duties require uncertain hours and generally more hours of 
employment than the usual and customary hours in the department, 
but this furnishes no reason for fixing the compensation otherwise 
than in full in the first instance and not in variations. An employ- 
ment in an executive department does not contemplate that there shall 
be compensation according to more or less hours of employment, par- 
ticularly in which the employee may be under no control as to the 
hours or labor and may at will obtain greater compensation by re- 
maining on duty additional hours. But, however this may be, I am 
constrained to the view that the laws cited with relation to the execu- 
tive departments contemplate the exact compensation payable in the 
same amount for the day regardless of its length, similarly to those 
employees who are at an annual compensation. 

Your question is answered negatively. 


TRAVEL ALLOWANCE—DISCHARGED ARMY OFFICER DELAYING 
TRAVEL FOR PERSONAL CONVENIENCE. 


A delay of two years on the part of a discharged Army officer in applying for 
transportation or performing actual travel to his home is unreasonable 
and must be held to have been for his own pleasure and convenience, and 
reimbursement for the cost of such travel performed at his own expense 
is not authorized. 


Decision by Comptroller General McCarl, August 7, 1922: 

Shirley F. Wing applied April 1, 1922, for review of settlement 
No. W-801739, dated February 17, 1922, allowing only $18.68 upon 
his claim for $225 on account of travel pay from Camp Dix, N. J., 
to Paris, France, on discharge from the United States Army Oc- 
tober 13, 1919. 

It appears that the claimant was in business in Paris, France; 
that on September 24, 1918, he was appointed second lieutenant, In- 
fantry, which commission was accepted by him October 25, 1918; 
that he returned to the United States and was discharged October 
13, 1919, at Camp Dix, N. J. 

Claimant stated April 1, 1922, that since receiving the letter from 
this office dated August 25, 1921, he had accomplished the travel 
from New York to Marseille via the steamship Patria of the Fabre 
Line, for which travel the expense incurred, exclusive of incidentals 
was $225, and the claim was for the reimbursement of that amount. 

It does not appear that claimant requested transportation for the 
return to Paris, France, at the time of his discharge from the Army. 
It would, however, appear that he filed claim for an allowance in 





DECISIONS OF THE COMPTROLLER GENERAL, 81 


lieu of actual transportation. It is shown that claimant was paid 
$18.44 for travel pay for land travel between Camp Dix, N. J., and 
Paris, France, in June, 1920, and that on July 2, 1920, he was ia- 
formed that he should make application for transportation for water 
travel through the water transportation division, Transportation 
Service, Washington, D. C. It appears, however, that such request 
was not made until July 6, 1921. During this delay in making 
request the time set by the Government for furnishing transporta- 
tion by Army transport had expired. 

The time that the travel was actually performed by the claimant is 
not definitely shown, but it was approximately two years after his 
discharge from the Army. As this travel was not performed within 
a reasonable time, it must be held that it was made for his own 
pleasure and convenience and that reimbursement is not authorized. 

On May 10, 1922, the Chief of Finance advised this office that 
claimant had been paid $18.44 travel pay for land travel between 
Camp Dix, N. J., and Paris, France, on voucher 809, June, 1920, ac- 
counts of Maj. A. H. Williams, Quartermaster Corps. The amount 
allowed in the settlement for travel pay between the same places is a 
duplicate payment, and such payment is hereby disallowed. 

Upon review of the matter the settlement is reversed and $18.68 
certified due the United States. 

Check for $18.68 issued on warrant No. 25243, dated February 21, 
1922, has been forwarded to the Secretary of the Treasury, the 
amount thereof to be covered into the Treasury to the credit of the 
appropriation under which it was drawn. 


PAYMENT BY FEDERAL GOVERNMENT OF A STATE TAX ON 
GASOLINE. 


The Federal Government can not be required to pay the tax, as such, assessed 
by the State of Maryland on the sale of gasoline, but if a dealer in the 
State in fixing the price of the gasoline to the Government included therein 
an amount sufficient to cover the tax no objection to the payment of the 
price thus fixed can be made upon the ground that a tax was taken into 
consideration by the dealer in fixing it, the question of how the price was 
arrived at being immaterial. 


Comptroller General McCarl to the Secretary of Agriculture, August 7, 1922: 

I have your letter of July 21, 1922, requesting decision whether in 
the purchase of gasoline in Maryland for use in Government-owned 
trucks and automobiles payment is authorized of the tax imposed 
under chapter 521, Public General Laws of Maryland, approved 
April 138, 1922, effective June 1, 1922, on sale of gasoline for use in 
motor vehicles. 

It has been held that the gasoline tax imposed under the laws of 
the State of Pennsylvania is not applicable to purchases made by 
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or for the Federal Government. 1 Comp. Gen., 229. But under that 
law it is expressly provided that the tax “shall be paid by the per- 
son, firm, association, or corporation purchasing gasoline for his 
or its own use and not for the purpose of resale,” the dealer merely 
acting as the agent or instrumentality of the Commonwealth in col- 
lecting the tax from the purchaser. 

While the Maryland law recognizes the fact that the burden of 
the tax imposed upon and paid by the dealer will be passed on to 
the consumer and also permits the purchaser to claim a refund in 
case the gasoline purchased is intended and used for certain pur- 
poses “other than in motor vehicles operated or intended to be oper- 
ated upon any of the public highways of the State of Maryland,” yet 
the tax is, nevertheless, a tax imposed upon and collected from the 
dealer, section 2 of the act reading as follows: 


That in addition to the taxes now provided for by law, each and every 
dealer, as defined in this act, who is now engaged or who may hereafter en- 
gage in his own name, or in the name of others, or in the name of his rep- 
resentatives or agents in this State, in the sale or use of motor vehicle fuel 
as herein defined shall, not later than the last day of each calendar month, 
render to the comptroller a statement of all motor vehicle fuel sold or used by 
him or them in the State of Maryland during the preceding calendar month, 
and pay a license tax of one cent (1 cc.) per gallon on all motor vehicle fuel as 
shown by such statement in the manner and within the time hereinafter 
stipulated; provided, however, in cases of compounds, credit shall be allowed 
for any tax already paid on any of the ingredients entering into such com- 
pound. 


Section 4 of the act contains a provision which reads: 


* * © Bills shall be rendered to all purchasers of motor vehicle fuel by 
dealers in motor vehicle fuel as herein defined, except in cases of retail sales 
where exemption is not claimed by the purchaser under the terms of this act. 
Said bills shall contain a statement printed thereon in a conspicuous place that 
the liability to the State for the license tax herein imposed has been assumed 
and that he or they will pay said license tax on or before the last day of the 
following month. 

The dealer is not required to state the amount of the tax separately 
from the price of gasoline, nor is he authorized by the law to collect 
the tax as such from the purchaser. If he does in fact pass the 
burden of tax on to the purchaser, he does so in fixing the price of 
gasoline. In this respect the Maryland law differs from the Pennsyl- 
vania law and is similar to the South Carolina law which was con- 
sidered in my decision of April 22, 1922. 1 Comp. Gen., 584. 

Answering your question specifically I have to advise that the 
United States Government could not be required to pay a State tax 
as such, but in purchasing gasoline in the State of Maryland it can 
not object if the dealer has taken a tax into consideration in fixing the 
price of the gasoline. The question as to how the price is constituted 
or arrived at is not material. 25 Comp. Dec., 862; 1 Comp. Gen., 584. 
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DISCOUNTS ON CONTRACT PRICES. 


The fact that goods billed at prices fixed by contract are billed on the contrac- 
tor’s regular billheads containing a printed offer of discount for payment 
within a specified time does not authorize the deduction of such discount in 
the absence of a showing that the printed notice constitutes an express offer 
amending the contract. 


Decision by Comptroller General McCarl, August 7, 1922: 

James C. Woolley, special disbursing agent, Department of Com, 
merce, applied April 29, 1922, for review of settlement No. 11561 
dated March 10, 1922, of the State and Other Departments Division 
of this office in which were disallowed in his accounts two items 
amounting to $3.22 for discount on bills for supplies purchased 
for the Lighthouse Service at Portland, Me. 

One item of $2.51 was in connection with two invoices of the 
Edison Lamp Works of the General Electric Co. The invoices cov- 
ered electric lamps purchased in accordance with the schedule of 
the General Suppy Committee. The invoices bore the printed no- 
tice “Terms: Net cash 30 days, 2 per cent 10 days from date of 
invoice.” The prices stated in the invoices are the net prices fixed 
by the contract of the General Supply Committee. The printed 
notice on the invoices is not a part of the contract and is not to 
be regarded as an express offer amending the contract. See 23 Comp. 
Dec., 141. 

The other item of 71 cents was in connection with an invoice for 
building material bought from the Brown Co., of Portland, Me., 
under a proposal and acceptance contract. The proposal was sub- 
ject to the conditions on the printed form on which it was made. 
Paragraph 5 of the instructions to bidders which appeared on the 
back of the proposal form was as follows: 


5. * * * Bidders should state whether any discount from prices quoted 
will be allowed for prompt payment, and if so, the rate of discount and time 
after articles, supplies, or materials are delivered or services performed within 
which payment must be made. If no discount is stated on this proposal it 
will be understood that none is offered, irrespective of any notations on in- 
voices or bills. 


The goods bought under the contract were billed on the Brown 
Co.’s regular billhead which had printed on it, “Terms, 1 per cent 
15 days.” The disallowance was on the ground that the discount 
should have been deducted inasmuch as the bill was paid within 15 
days. 

The notation on the bill was such a notation as was specified 
in paragraph 5 of the instructions to bidders. It has reference 
to goods billed in the ordinary course of business, but is not 
intended as and does not operate as an amendment of the contract 
under which the goods were purchased. 

The settlement is reversed as to the items herein considered, and 
$3.22 is certified for credit in the accounts of James C. Woolley. 
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ENLISTED MEN OF ARMY—STOPPAGE OF PAY DURING ABSENCE 
FROM DUTY CAUSED BY DISEASE DUE TO OWN MISCONDUCT. 


Under the act of April 27, 1914, 38 Stat., 353, an enlisted man in the Army is 
not entitled to pay while absent from duty on account of disease resulting 
from misconduct, whether such disease was contracted before or after 
enlistment or whether he entered the service by voluntary enlistment or 
through draft under the selective service act. 19 Comp. Dec. 483, over- 
ruled. 


Comptroller General McCarl to the Secretary of War, August 7, 1922: 

There has been received your reference dated July 12, 1922, of 
papers requesting reconsideration of decision dated June 12, 1922, 
holding that a soldier absent from duty by reason of venereal dis- 
ease contracted prior to his entry into the military service is not 
entitled under the act of April 27, 1914, 38 Stat., 353, to pay for 
the period so absent. The principal portion of the reference con- 
sists of an opinion dated July 8, 1922, rendered by the Judge Advo- 
cate General of the Army, wherein it is suggested that the decision 
of June 12 is not in harmony with the prior opinions of the Judge 
Advocate General and that of a former Comptroller of the Treasury 
found in 19 Comp. Dec., 483. 

A distinction is sought to be drawn between a disease contracted 
through misconduct prior to entry into the military service and 
between a man drafted and a man voluntarily enlisted into the mili- 
tary service suffering from venereal disease. 

Whether the absence is the result of a venereal disease contracted 
prior or subsequent to entry into the military service is immaterial. 
The fact remains that there is absence from duty by reason of mis- 
conduct, and the act of April 27, 1914, 38 Stat., 353, declares in 
unequivocal terms that no enlisted man in active service who shall 
be absent from duty on account of disease resulting from his own 
misconduct shall receive pay for the time so absent. Therefore, it 
was concluded that the Surgeon General of the Army was correct 
in his view that the question whether the disease was contracted 
prior or subsequent to enlistment was immaterial and that the de- 
cision in 19 Comp. Dec., 483, holding that a soldier was entitled to 
pay when absent from duty as the result of venereal disease con- 
tracted prior to entry into the military service was unsound and 
should not be followed. 

There is no authority of law for the enlistment of other than 
able-bodied men. 27 Comp. Dec., 626, 1063. The fact that ‘the 
soldier was drafted with venereal disease gives him no rights to pay 
when absent from duty by reason of such disease not equally pos- 
sessed by his voluntarily enlisted comrades. 

Under the act of May 18, 1917, 40 Stat., 76, the President was 
authorized to draft, with certain age limits, for military service, 
limited or otherwise, and under such regulations as he should pre- 
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scribe, all male citizens, or persons who had declared their intention 
to become such. Pursuant to the statute and regulations issued in 
conformity therewith all male citizens or persons of the ages speci- 
fied were registered, classified, and assigned order numbers. The 
necessary quotas required for the Army were from time to time 
assigned to the various States and subdivisions thereof, and the men 
having the lowest order numbers were called first, examined, and 
forwarded to training camps. Obviously, had the soldier in ques- 
tion been excused from the draft by reason of his venereal infec- 
tion, the man holding the order number next to his would have been 
required to serve in his place and the soldier would have secured 
exemption from military service by reason of his own delinquency. 
Instead, the United States accepted him, paid him for the services 
actually rendered, and treated him for the disease. 

After careful reconsideration of the entire matter it is believed 
the conclusion that a soldier is not entitled to pay when absent 
from duty by reason of a venereal infection contracted prior to 
entry into the military service is in accordance with both the letter 
and spirit of the statute, therefore sound, and should not be 
disturbed. 


RETAINER PAY OF NAVAL RESERVE FORCE ON AND AFTER JULY 
1, 1922, UNDER JOINT SERVICE PAY ACT. 


The decision involves numerous questions relating to the retainer pay of the 
Naval Reserve Force on and after July 1, 1922, under the Joint Service 
Pay Act of June 10, 1922, 42 Stat.,°625. It sets forth consecutively each 
question submitted with its answer. For points involved see decision. 


Comptroller General McCarl to the Secretary of the Navy, August 7, 1922: 

I have your letter of June 10, 1922, requesting decision of certain 
questions arising in connection with retainer pay of the Naval Re- 
serve Force under the joint service pay act of June 10, 1922, 42 Stat., 
625. 

The questions are stated and answered in the order submitted. 

(a) What is the basis on which the retainer pay of officers of the Naval 
Reserve Force shall be computed after July 1, 1922? For example: Shall all 
officers of the Naval Reserve Force in the grade of lieutenant commander be 
entitled to retainer pay computed on the pay of the fourth pay period, $3,000 
per annum, a retainer pay of $500, plus 25% for each 4 years’ service he has 


previously had in the Navy, Marine Corps, Naval Reserve Force, Naval Militia, 
National Naval Volunteers, or Marine Corps Reserve? 


Section 3 of the act of June 10, 1922, 42 Stat., 627, provides in 
part: 


That when officers of the * * * reserve forces of any of the services 
mentioned in the title of this act are authorized by law to receive Federal pay, 
those serving in grades corresponding to those of colonel, lieutenant colonel, 
major, captain, first lieutenant, and second lieutenant of the Army shall receive 
the pay of the sixth, fifth, fourth, third, second, and first periods, respectively. 
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This provision specifically fixes the base pay of commissioned 
officers of the Naval Reserve Force to be used in computing con- 
firmed retainer pay on and after July 1, 1922. 

Subject to the limitations in the act of July 1, 1918, 40 Stat., 710 
(below quoted), the base pay of commissioned officers for the pur- 
pose of computing confirmed retainer pay is as follows: Ensign, 
$1,500 per annum; lieutenant (j. g.), $2,000; lieutenant, $2,400; lieu- 
tenant commander and higher rank, $3,000. 

The first part of your question (a) is answered accordingly. 

As to the part relative to a percentage increase on reenrollment: 

The act of August 29, 1916, 39 Stat., 588, provides— 


Members of the Naval Reserve Force who reenroll for a term of four years 
within four months from the date of the termination of their last term of 
enrollment, and who shall have performed the minimum amount of active 
service required during the preceding term of enrollment, shall, for each such 
enrollment, receive an increase of twenty-five per centum of their base re- 
tainer pay. 

o * = 2 o 7. 7 


All members of the Naval Reserve Force shall, when actively employed as set 
forth in this Act, be entitled to the same pay, allowances, gratuities, and other 
emoluments as officers and enlisted men of the naval service on active duty of 
corresponding rank or rating and of the same length of service, 


The act of July 1, 1918, 40 Stat., 710, provides: 


That the annual retainer pay of members of the Naval Reserve Force, ex- 
cept officers in the Naval Auxiliary Reserve and transferred members of the 
Fleet Naval Reserve, after confirmation in rank, grade, or rating, shall be the 
equivalent of two months’ base pay of the corresponding rank, grade, or 
rating in the Navy, but the highest base pay upon which the retainer pay 
of officers of the Naval Reserve Force shall be computed shall not be greater 
than the base pay of a lieutenant commander. Service in the Navy, Marine 
Corps, National Naval Volunteers, and Naval Militia shall be counted as con- 
tinuous service in the Naval Reserve Force, both for the purpose of retirement 
and of computing retainer pay: * * *. Provided further, That no re 
tainer pay of any member of the Naval Reserve Force except those enlisted 
men transferred to the Fleet Naval Reserve after sixteen or twenty or more 
years’ naval service shall be in excess of the amount authorized to members 
having had sixteen years’ continuous service therein, 


And on page 712 the same act provides: 


Members of the Naval Reserve Force when employed in active service, ashore 
or afloat, under the Navy Department shall receive the same pay and al- 
lowances as received by the officers and enlisted men of the Regular Navy of 
the same rank, grades, or ratings and of the same length of service, which 
shall include service in the Navy, Marine Corps, Naval Reserve Force, Naval 
Militia, National Naval Volunteers, or Marine Corps Reserve. 


That part of section 3 of the act of June 10, 1922, which authorizes 
for reserve officers the counting of service in other branches for 
purpose of longevity increase of pay when receiving Federal pay, 
provides : 

In computing the increase of pay for each period of three years’ service, 
such officers shall be credited with full time for all periods during which they 
have held commissions as officers of any of the services mentioned in the title 


of this Act, or in the Organized Militia prior to July 1, 1916, or in the National 
Guard, or in the Naval Militia, or in the National Naval Volunteers, or in the 
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Naval Reserve Force or Marine Corps Reserve Force, when confirmed in grade 
and qualified for all general service, with full time for all periods during which 
they have performed active duty under reserve commissions, and with one-half 
time for all other periods during which they have held reserve commissions. 

The act of August 29, 1916, and laws amendatory thereof, have 
prescribed one basis for longevity increase for active-duty pay of 
commissioned officers of the Naval Reserve Force and another basis 
for longevity increase in retainer pay. Under the act of May 13, 
1908, 35 Stat., 128, commissioned officers of the Navy were entitled 
to a 10 per cent increase in base pay for each five years of service, 
and this right was, by the act of August 29, 1916, conferred upon 
commissioned officers of the Naval Reserve Force in computing 
active-duty pay. The act of August 29, 1916, prescribes, however, 
that a 25 per cent increase of base-retainer pay shall be allowed to 
those who have complied with its conditions upon the second and sub- 
sequent four-year periods of membership in the Naval Reserve Force, 
but limited to 100 per cent increase by the act of July 1, 1918. 

It is apparent, therefore, that the provision quoted from the act 
of June 10, 1922, which refers to the computation of the “ increase 
of pay for each period of three years” refers to active-duty pay for 
which section 1 authorizes “an increase of 5 per cent of the base 
pay of an officer’s period for each three years-of service.” This pro- 
vision in section 3 must therefore be held as superseding the pro- 
visions of the act of July 1, 1918, relative to counting service in the 
branches therein enumerated for the purpose of longevity increase 
of active-duty pay of officers of the Naval Reserve Force. The pro- 
vision does not, however, affect the other provision of the act of 
July 1, 1918, relative to counting service for the purpose of longevity 
increase of retainer pay. 

The difference in the percentage of increase or the difference in 
the periods of service upon which the respective percentages are 
based have had no relationship under prior laws and are not brought 
to a common basis by the act of June 10, 1922. 

In answer to this part of question (a) you are advised that the 
percentage increase in retainer pay, based on the base pay of the 
respective periods one to four, inclusive, is to be computed as hereto- 
fore. 27 Comp. Dec., 405. 

(b) Does the saving clause contained in section 16 preserve to ensigns in 
the Naval Reserve Force on 30 June, 1922, retainer pay based upon the pay 
of ensign as provided in the act of 13 May, 1908, $1,700 per annum? 

(c) Will the application of this saving clause in the case of commissioned 


officers, warrant officers, and men in the Reserve Force in enlisted ratings 
apply only to the enrollment in which officers or men are serving on 30 June, 
1922? 


Section 16 of the act of June 10, 1922, provides: 


That nothing contained in this Act shall operate to reduce the pay of any 
officer on the active list below the pay to which he is entitled by reason of his 
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grade and length of service on June 30, 1922, * * * and nothing contained 
in this Act shall operate to reduce the total pay and allowances which any 
enlisted man of the Army, Navy, Marine Corps, or Coast Guard is now receiv- 


ing during his current enlistment and while he holds his present grade or 
rating. 


Under the acts of August 29, 1916, and July 1, 1918, officers of the 
Naval Reserve Force were entitled to retainer pay based upon the 
pay of officers of corresponding rank or grade in the Regular Navy. 
Section 3 of the act of June 10, 1922, in effect breaks the assimila- 
tion status as to commissioned officers and provides what the base 
pay of the various commissioned officers of the Naval Reserve Force 
shall be by expressly prescribing one period pay only for each grade. 
Furthermore, commissioned officers of the Naval Reserve Force are 
not “ officers on the active list ” of the Regular Navy. 

Taking these two facts into consideration, I conclude that section 
16 does not apply to the commissioned officers of the Naval Reserve 
Force. 

While the assimilation in the pay of warrant officers and enlisted 
men of the Naval Reserve Force to that of similar members of the 
Regular Navy is not broken by the act of June 10, 1922, the fact 
that Congress has so legislated as to exclude commissioned officers 
of the Naval Reserve Force from the benefits of section 16, and has 
in section 10 made a specific “ saving clause ” provision for one class 
of the Naval Reserve Force in enlisted ratings, viz, “ transferred 
members of the Fleet Naval Reserve,” I conclude that neither the 
warrant officers of the Naval Reserve Force nor the enrolled mem- 
bers holding enlisted ratings therein come within the purview of 
section 16. 

Questions (b) and (c) are accordingly answered that section 16 
does not apply to the Naval Reserve Force. 

(d) Section 1 of this law provides: 

Commissioned warrant officers on the active list with creditable records 


shall, after six years’ commissioned service, receive the pay of the second 


period, and after twelve years’ commissioned service, receive the pay of the 
third period: * * * 


Under this provision, will the rate of pay provided therein be considered 
the base pay of commissioned warrant officers after 6 and 12 years upon which 
retainer pay should be computed, and may all commissioned service in any 
rank or grade in the Navy or Naval Reserve Force be counted in computing the 
6 and 12 years’ service, respectively? 


The conferring of pay of the second or third period on a com- 
missioned warrant officer of the Regular Navy does not raise his 
rank above that “to rank with but after an ensign.” (Act of 
Mar. 3, 1899, 30 Stat., 1007.) Section 3 of the act of June 10, 
1922, specifically provides that the pay of a reserve officer serving 
in a grade corresponding to second lieutenant of the Army shall 
receive the pay of the first pay period, and the act of July 1, 1918, 
prescribes for retainer pay “the equivalent of two months’ base pay 
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of the corresponding rank or grade in the Navy.” Because of the 
specific provision in section 3 prescribing what shall be the base 
pay of commissioned officers of the reserve holding a grade corre- 
sponding to second lieutenant of the Army, I conclude that he is 
not entitled to the benefits of the rates provided for commissioned 
warrant officers of the Regular Navy after 6 or 12 years. 

Question (d) is answered that a commissioned warrant officer is 
entitled to retainer pay computed upon $1,500 per annum. 


(e) What will be the base pay of warrant officers of the Naval Reserve 
Force in computing retainer pay after July 1, 1922, under section 10 of this act, 
and may service of warrant officers be computed the same as under laws in 
force prior to July 1, 1922? 

Following the rule laid down in 23 Comp. Dec., 279, 97 MS., 
Comp. Dec., 166, and 1 MS., Comp. Gen., 690, warrant officers with 
less than seven years of service are entitled to retainer pay com- 
puted on shore rate—$135 per month—with over 6 and less than 13 
years of service, $147 per month, and with over 12 years of service, 
$168 per month. 

As no provision appears in the act of June 10, 1922, changing in 
any way the provislons of the act of July 1, 1918, as to counting 
service of warrant officers of the Naval Reserve Force for purposes 
of retainer pay service is to be computed the same as under laws in 
force prior to July 1, 1922. 

Question (e) is answered accordingly. 

(f) Under the act of May 18, 1920, the pay of mess attendant, first class, 
was fixed at $42 per mcnth. Under authority contained in section 10 of the 
act of June 16, 1922, mess attendant, first class, has been placed in the fifth 
pay grade. What will be the base pay of a mess attendant, first class, now in 


Naval Reserve Force for the purpose of computing retainer pay after July 1, 
1922? 


(9) In the case of nonrated men, second class, and nonrated men, third 
class, who have been placed in the sixth and seventh pay grades, respectively, 
and whose pay is thereby reduced, will the retainer pay to which they may be 
entitled on June 30, 1922, be reduced after July 1, 1922? 

Applying the answers to questions (6) and (¢), your questions 
(f) and (g) are answered that the retainer pay of enrolled mem- 
bers holding enlisted ratings is to be computed on and after July 1, 
1922, on the basis of pay provided in section 10 of the act of June 
10, 1922, according to the grade in which the various ratings in the 
Navy may be placed by the Secretary of the Navy under the author- 
ity conferred upon him in said section 10, 


(h) In computing the permanent additions authorized for enlisted men of 
the Navy as provided in section 10 of the act, will members of the Naval 
Reserve Force, class 1, be entitled to count a minority enlistment as 4 years 
or as actual time served? 


Section 10 puts all enlisted men of the Navy on a longevity in- 
crease of pay basis, and only actual service shall be counted for this 
purpose. Under the provision of section 10, allowing a percentage 
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increase for length of service, periods of enlistment, and what was 
formerly classed as “continuous service” are lost sight of. Only 
actual active duty, naval service, prior to transfer is to be counted 
by members of the Fleet Naval Reserve transferred after June 30, 
1922, for longevity permanent addition. As applicable to enlisted 
men of the Navy, absence without leave and on furlough and absence 
from duty for causes enumerated in the acts of August 29, 1916, 39 
Stat., 580, and July 1, 1918, 40 Stat., 717, viz, sickness, injury, mis- 
conduct, or disease, shall not be counted in making up longevity 
service. 

Question (A) is answered accordingly. 

(4) Below are presented three cases for your consideration: 


1. Albert W. Johnson, bsmth., Ist class, has had service in the Navy as 
follows: 


NAVAL SERVICE. 








Dates of enlistments. Dates of discharges. 
OS ee bubkbeannd November 6, 1907. 
ET EN bs pevepsdcaytobsasnedsctecsencnsal December 11, 1911. 
ans kc atnwep been se keukiaGhs cenese January 19, 1916. 


MER EI Ss cncsivescensssecsss venbebesosseaul January 20, 1920. 


On January 20, 1920, he was transferred to the Fleet Naval Reserve, class 
1-c, after sixteen years’ service. He has been paid retainer pay from date 
of transfer in accordance with the act of July 11, 1919, 41 Stat., 140, which 
made the temporary war increases of the act of May 22, 1917, 40 Stat., 87, 
permanent rates of pay of the enlisted men of the Navy during their present 
current enlistment and for those who enlist or reenlist prior to July 1, 1920, 
for the term of such enlistment or reenlistment. 

To have adjusted his pay on the basis of the act of May 18, 1920, 41 Stat., 
602 (Pub. No. 210), would have resulted in reducing his retainer pay contrary 
to section 13 of that act. 

The following computations of his retainer pay show the component parts 
and the results if it were computed in accordance with either of the acts of 
May 13, 1908, July 11, 1919, or May 18, 1920: 












Act of Act of 
May 13, | July 11, 
1908. 1919. 













ial nti wah babendtchs ibe ontethsabeswis xen aetsannnssacneabengen $4. 08 #4. 
CLEGG caen ses cps kencisenserescrenessevahsoshoenberacabsaeeneeas 1.50 1. 
Bi Gecbtece sone eb 2ebscnhnaugurcnthenscbnecsessenecbecs scqhevecs 11.00 1. 
16. 58 6. 

BD PEE COME TOTS... corr crcccccccccccccccccccccccccccccccceccccsesees 8.16 8 
24. 74 2A. 

oc citnisnbicuhoreonh shady since eubinedndenessnabapens 21. 66 23. 
48. 
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Under the act of June 10, 1922, his rating is fixed in the second pay grade. 
To what rate of retainer pay is he entitled subsequent to June 30, 1922? To 
what rate would he have been entitled subsequent to June 30, 1922, had his 
first discharge been on September 7, 1907, and other service as stated? 








DECISIONS OF THE COMPTROLLER GENERAL, 91 


2. F. J. Leonard was transferred to the Fleet Naval Reserve on July 28, 1921, 
as C. S. M., after service in the Navy as follows: 


NAVAL SERVICE. 





Dates of enlistments. | Dates of discharges. 





BE tiie snk ntigedeiveanctunheces>dnbinen en Apnil 11, 1908. 
EE TR, CE 53 Necceepsthecteneusevececeetoan September 17, 1912. 
as oon bsenvennndds 010 00s reveetderd | September ‘ 22° 1916. 
Ui chtlaccssedoschdatessticsewinsscnct | July 28, 1921. 


His retainer pay is computed on the basis of the act of May 18, 1920: 
Nh iclicaitl tet cleaikaiee ani ‘ 2 








sedin udadihic shogaokete nck gubbaeasanebdeealsee at nk ee 
I I encanta gaol _ ‘ - 1.50 
RS Ay Ns essesnaes ; 11. 00 
IO Siiteb Sr deeciemnivienin ins pivhhsnniddbn qiptiete ysis 6 ond ae 

17.22 
| a ee 
One-third base pay_-----------_--- anise eggs a . 42.00 

60. 94 
ON a ae snr aati . 20 

60. 74 


His rating is fixed in the first pay grade. To what retainer pay will 
Leonard be entitled under the act of June 10, 1922? 

8. Henry R. McCarthy, who was transferred to the Fleet Naval Reserve 
on February 4, 1918, as B. M. 1c., has service in the Navy to his credit as 
follows: 


NAVAL SERVICE, 


Dates of enlistments. Dates of discharges. 


TT Tl 5... cinehsteccentesascetusrscend | September 22, 1900. 
EE MCA Sbacocddsneaydacns ¢edennececdéceath | October 4, 1904. 

October 5, 1904... . 
October 5, 1908... 
October 5, 1912. . 
July 8, 1916 






‘ | October 4: 1908, 
-| October 4, 1912. 
.| July 7, 1916. 

| February 4, 1918. 











His retainer pay has been computed since his transfer as follows: 












Act of Act of Act of 

| May 13, | July 11, | May 18, 

1908. 1919. 1920. 
EN SOE tr ee ee ye Biedcntbcchteecsssthacontol | $8.80] $8.80 $6.80 
DE cad cathnoastbaniestesedes paweesns 2.25 2. 25 225 
LS ee ie a2 wevewel 11.00 11.00 11.00 
10 per cent 1908.. + anes 6.01 6. Ol 2.01 
One-half B. P.. 20. 00 24. 00 42. 00 
| .06 | 50.06 | 64.08 
10 pet cent G. C . 6 5.01 | 6.41 
55.07| 70.47 
Less H. F | =.» 20 
5A. 87 [70.27 70. 27 








His rating is fixed in the second pay grade, under the act of June 10, 1922. 
To what retainer pay is he entitled after June 30, 1922? 


The retainer pay of members whose transfer occurs after June 30, 
1922, will be the amount as fixed at date of transfer, viz, one-third or 
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one-half, respectively, of the base pay they were in receipt of as men 
of the Regular Navy at date of transfer under the act of June 10, 
1922 (inclusive of those men whose pay is under the savings clause), 
plus the permanent additions they as men of the Navy were then 
thus in receipt of, and will remain fixed at said amount inde- 
pendently of reserve rating or change therein or of ‘change in the pay 
or permanent additions of men of Regular Navy or of Reserves for 
active duty purposes unless otherwise directed by the Congress. 1 
Comp. Gen. 77; 26 Comp. Dec. 483. 

Members whose transfer occurred prior to July 1, 1922, and who 
prior to that time have not been confined to retainer pay in amount 
as fixed at date of transfer, but have been receiving retainer pay 
computed at one-third or one-half, respectively, of the base pay of 
a higher reserve rating than that held as a Regular when trans- 
ferred, or on the base pay of the Regular rating as at transfer 
increased under the act of July 11, 1919, 41 Stat., 140, or May 18, 
1920, 41 Stat., 602, under holdings in 26 Comp. Dec., 789, and 27 
id., 126, 192, may retain the higher amount thus received by them to 
and including June 30, 1922. 

On and after July 1, 1922, the retainer pay of members trans- 
ferred prior to July 1, 1922, will be confined to that fixed at date 
of transfer, viz, one-third or one-half, respectively, of the then 
base pay of the rating held by them as men of the Regular Navy at 
date of transfer, inclusive only in the computation of pay under 
either the act of July 11, 1919, 41 Stat., 140, or May 18, 1920, 41 
Stat., 602, in the event they were in receipt thereof as a Regular 
when transferred, plus the permanent additions they as men of 
Navy were then in receipt of, with the following exception: 

Those transferred members for whom a different rate was ex- 
pressly provided by section 6 of the act of May 18, 1920, 41 Stat., 
603; that is, those who returned to active duty within one month 
after May 18, 1920, and continued thereon “ until the Navy shall 
have been recruited up to its permanent authorized strength, or until 
the number in the grade to which they may be assigned is filled, 
but not beyond June 30, 1922,” will continue on and after July 1, 
1922, to have their retainer pay computed on their reserve grade 
pay for active duty as it existed at the time of their release from 
said active duty, plus the permanent additions to which entitled 
under the act of August 29, 1916, 39 Stat., 590. See 27 Comp. 
Dec., 26. 

This does not operate to reduce the retainer pay to which any 
member transferred prior to July 1, 1922, was legally entitled on 
June 30, 1922, 
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There is no authority in the act of June 10, 1922, for the recom- 
putation of the retainer pay of any members transferred prior to 
July 1, 1922. 

In other words, on and after July 1, 1922, the retainer pay of 
members transferred to the reserve prior to July 1, 1922, will be 
computed on the base pay of the regular rating as held on date of 
transfer as follows: 

Transferred in the period from August 29, 1916, to and including 
July 10, 1919, at rates prescribed in acts prior to July 11, 1919, 
for the particular rating held in the Navy at time of transfer. 

Transferred between July 11, 1919, and May 17, 1920, both dates 
inclusive, at rates prescribed in acts prior to July 11, 1919, plus the 
war increase in the act of May 22, 1917, made part of permanent 
base pay by the act of July 11, 1919, 41 Stat., 140. 

Transferred between May 18, 1920, and June 30, 1922, both dates 
inclusive, at rates of pay prescribed by the act of May 18, 1920, 41 
Stat., 603, except— 

Transferred prior to May 18, 1920, and who returned to active duty 
within one month after May 18, 1920, and continued thereon “ until 
the Navy shall have been recruited up to its permanent authorized 
strength, or until the number in the grade to.which they may be as- 
signed is filled, but not beyond June 30, 1922,” on reserve grade pay 
for active duty as it existed at the time of their release from said 
active duty, plus the permanent additions to which entitled under the 
act of August 29, 1916, 39 Stat., 590. See 27 Comp. Dec., 26. 

If Johnson or McCarthy do not belong to the class of members 
who returned to active duty within one month of May 18, 1920, as 
prescribed in section 6 of the act of that date, they should be paid 
on and after July 1, 1922, retainer pay at $48.20 and $50.46 per 
month, respectively, otherwise in accordance with said section 6. 

As Leonard was transferred from the Regular Navy subsequent to 
May 18, 1920, he should be paid on and after July 1, 1922, at $60.74 
per month. 

Question (7) is answered accordingly. 


MEDICAL TREATMENT—OFFICERS OF ARMY IN PRIVATE 
HOSPITALS. 


An Army officer who, for personal reasons within his control, delays availing 
himself of Army medical and hospital facilities after the need has clearly 
arisen until his condition becomes such as to prevent his removal to an 
Army hospital, is not entitled to reimbursement for private medical and 
hospital treatment rendered necessary by such delay. 


Decision by Comptroller General McCarl, August 8, 1922: 
On behalf of the administrators of the estate of William J. Grin- 
den, deceased, former major, Ordnance Department, United States 
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Army, reconsideration has been requested of settlement 750502, dated 
October 23, 1920, of the Auditor for the War Department, whereby 
was disallowed claim of Maj. William J. Grinden for $1,201.50 re- 
imbursement of hospital and medical treatment and nursing in 
private hospital from March 11, 1920, to April 15, 1920. 

In accordance with the act of July 31, 1894, 28 Stat., 208, the 
action of an auditor in the settlement of an account is final and con- 
clusive upon the executive branch of the Government unless revision 
thereof by the Comptroller of the Treasury was obtained upon appli- 
cation therefor made within one year from date of settlement. By 
the act of June 10, 1921, 42 Stat., 23, the power to revise a settlement 
made by an auditor previous to July 1, 1921, upon application filed 
within one year of the date of settlement, was vested in the Comp- 
troller General. In the present case application for revision not 
having been filed within one year from the date of settlement the 
action of the auditor became final and conclusive, subject to reopen- 
ing by this office, as successor to the auditor, only for the purpose 
of correcting mistakes of fact arising from errors of calculation or 
upon the production of newly discovered material evidence, or for 
fraud. 6 Comp. Dec., 236; 11 id., 459; 14 id., 795. 

The reason for disallowance of claim was stated by the auditor 
as follows: 

The claimant incurred the expense without proper authority and declined to 
avail himself of a military hospital which was available. 

No errors in calculation or fraud are alleged, and it is on the 
basis of possible newly discovered material evidence alone that the 
settlement is now subject to reconsideration by this office. 

There have been furnished affidavits of attending surgeon, phy- 
sician, nurse, and brother and sister of William J. Grinden, describ- 
ing in detail the incidents surrounding the illness of decedent. 
Their contents were prepared to show the condition of the patient 
and the immediate need of an operation, which are alleged to have 
been so serious as to prevent removal of the patient to any Army 
hospital. 

In brief, the facts appearing from the record at time of settle- 
ment were, that on March 9, 1920, Major Grinden’s illness was re- 
ported by the medical officer in charge of outside calls to the proper 
authorities, showing symptoms indicating some abdominal condition 
which needed immediate attention, and stated that Major Grinden 
desired to be allowed to enter St. Mary’s Hospital, a private insti- 
tution. This was denied, and next day, March 10, 1920, the pa- 
tient, through efforts of Maj. J. H. Myers, again sought privilege 
of entering the private hospital for reasons connected with his 
religion. This again being denied, the patient that day decided to 
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enter Army hospital. No Army ambulance was available, however, 
until the next morning, March 11, and when saine called the pa- 
tient had developed alarming symptoms and had but a short time 
before been rushed to St. Mary’s Hospital and operated upon for 
acute appendicitis with perforations. 

The additional affidavits now filed set forth in detail the incidents 
surrounding the sudden turn for the worse on the morning of March 
11, 1920, making it necessary to immediately remove the patient to 
the nearest hospital instead of to the nearest available Army hos- 
pital, viz, General Hospital 41, Fox Hills, Staten Island, N. Y., a 
distance of 20 miles. 

The auditor was fully informed of the seriousness of the illness 
and this sudden turn for the worse when he disallowed the claim. 
He did not have before him, possibly, the details of the happenings 
on the morning of March 11 in connection with patient’s sudden re- 
moval to St. Mary’s Hospital, but those details were immaterial to 
a decision in the case. 

Evidence produced by a claimant in support of an application for 
reopening by the Comptroller General of a settlement made by a 
former auditor more than a year previous, must be material; that 
is, such as might have justified a different conclusion had it been 
presented and considered at the time of the auditor’s settlement. 

Annual appropriation acts authorize reimbursement of civilian 
medical treatment for Army officers when authorized by law; regula- 
tion, or contract. The applicable statute in this case was that of 
July 11, 1919, 41 Stat., 122. By Army Regulations, paragraph 1476, 
civilian medical and hospital treatment is authorized for Army 
officers on duty only when same “can not otherwise be had”; that 
is to say, when Army facilities are not available. 16 Comp. Dec., 736; 
22 id., 166. 

In this case a fully equipped Army hospital was accessible, and 
had Major Grinden immediately gone there when first taken sick 
there would have been no occasion to utilize the services of private 
hospital and physicians. An Army officer who delays availing him- 
self of Army medical and hospital facilities after the need has 
clearly arisen, for personal reasons within his control, until his condi- 
tion becomes such as to prevent removal to Army hospital, is not en- 
titled to reimbursement for private medical and hospital treatment. 

As none of the requirements that warrant a reopening of the 
settlement have been met, it is accordingly denied. 

60549°—23— Vol. 2——8 
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RETIRED ENLISTED MEN OF ARMY COMMISSIONED DURING 
WORLD WAR—PAY OF, AFTER JUNE 30, 1922. 


The pay of retired enlisted men of the Army who held commissions during 
the World War and who, prior to July 1, 1922, were retired with the pay 
and allowances of retired warrant officers continues unchanged on and 
after July 1, 1922, other than in cases, if any, in which that of retired 
enlisted men of the Army generally as fixed by the act of June 10, 1922, 
42 Stat., 629, is greater, when they are entitled to the higher rate. 


Comptroller General McCarl to the Secretary of War, August 8, 1922: 

I have your letter of June 29, 1922, requesting decision as to 
retired pay after June 30, 1922, of those retired enlisted men of the 
Army who served as temporary commissioned officers during the 
World War and under the provisions of the act of June 4, 1920, 41 
Stat., 786, “ shall receive the retired pay and allowances of warrant 
officers on the retired list, as provided in this act.” 

The inquiry has relation to the provisions of the act of June 10, 
1922, 42 Stat., 629, which, in section 9, directs: 

On and after July 1, 1922, retired enlisted men of the Army and Marine 


Corps shall have their retired pay computed as now authorized by law on the 
basis of pay provided in this act. 


And also to the provisions of section 1 of said act which provides: 


Nothing contained in the first sentence of section 17 or any other section 
of this act shall authorize an increase in the pay of officers or warrant officers 
on the retired list on June 30, 1922. 

The act of June 4, 1920, cited, gave the retired enlisted men 
therein referred to a special retired pay, to wit, that of retired war- 
rant officers, but did not give them the status of such warrant officers. 
Their status was and continued to be that of retired enlisted men. 
The act of June 4, 1920, cited, relating wholly to the retired pay of 
the men and not changing their status, it would follow that what 
might thereafter raise a distinction between warrant officers would 
necessarily leave these retired enlisted men related to the pay of the 
warrant officers which obtained June 4, 1920, if that remained 
undisturbed unless new enactment thereinafter specially embraced 
the retired enlisted men within the new provisions. The retired 
enlisted men here concerned were not expressly included in any 
provisions of the act of June 10, 1922, relating to warrant officers. 
In so far, then, as such provisions would be concerned, these retired 
enlisted men would remain as they were before unless the provisions 
of section 9, which specifically direct that retired enlisted men shall 
have their retired pay computed as now authorized by law, are to be 
taken as rendering nugatory the provisions of the act of June 4 
1920. 

I think whatever questions arise must arise with relation to the 
cited provision of the act of June 4, 1920, and the said section 9. 
If the retired pay of these retired enlisted men in its relation to 
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that of retired warrant officers is greater than that which would be 
received by these retired enlisted men under the provisions of sec- 
tion 9 of the act of June 10, 1922, as retired enlisted men, then they 
are entitled to be paid, as heretofore, the retired pay of retired war- 
rant officers in effect June 4, 1920; otherwise they are entitled to be 
paid after June 30, 1922, retired pay of retired enlisted men as pro- 
vided by the act of June 10, 1922. The intent of the act of June 4, 
1920, was to give these men higher retired pay than the ordinary 
retired pay of enlisted men at that time, and the enactment should 
not be considered as so conclusive that if the ordinary retired pay 
is thereafter made higher than the pay under the act of June 4, 
1920, these men must be excluded from the higher pay given the 
retired enlisted men generally. To that extent the two enactinents 
appear conflicting. 


DISBURSEMENT OF FUNDS APPROPRIATED FOR THE WAR 
DEPARTMENT AT WASHINGTON. 


The act of June 4, 1920, 41 Stat., 766, requiring that “all funds of the War 
Department” should be disbursed by the Chief of Finance is limited to 
the funds appropriated for use by the War Department in its capacity 
as an organization for national defense, and does not charge that official 
with the disbursement of funds appropriated for the civil establishment 
of the War Department at Washington. 


Comptroller General McCarl to the Secretary of War, August 9, 1922: 

I have your letter of July 20, 1922, referring to the provision in the 
act of June 4, 1920, 41 Stat., 766, which prescribed the duties of 
the Chief of Finance, and requesting decision “ whether under the 
law the Chief of Finance of the Army should be charged by the 
department with the disbursement of funds appropriated for the 
maintenance of the War Department at Washington.” 

The funds appropriated for the War Department at Washing- 
ton are now being disbursed by the disbursing clerk for the War 
Department. Such position was originally provided for in the act 
of March 3, 1853, 10 Stat., 211, in the following language: 

There shall be a disbursing clerk for each of the Departments of War, Navy, 
and the Post Office * * *. The said clerks to be appointed out of class 
four by the heads of the respective departments and to receive such sum, in 
addition to their regular salaries, as may amount in all to two thousand dollars 
per annum. 

Since June 30, 1874, the annual compensation of the disbursing 
clerk for the War Department has been specifically appropriated for 
at a fixed sum. See act of June 20, 1874, 18 Stat., 99. The appro- 
priation for each fiscal year from July 1, 1874, to June 30, 1902, 
was “ disbursing clerk, $2,000.” The salary was increased by annual 
appropriation acts to $2,250, effective from July 1, 1902; to $2,500, 
effective from July 1, 1906; and to $2,750, effective from July 1, 
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1911. The appropriation for the salary for the current fiscal year 
is made in the act of June 30, 1922, 42 Stat., 716, under the subhead- 
ing “ Office of the Secretary of War,” the appropriation being “ dis- 
bursing clerk, $2,750.” In the same act appropriation is made for 
“deputy disbursing clerk, $2,000.” 

There can be no doubt, therefore, that provision of law now 
exists for a disbursing clerk for the War Department whose duty 
it is to disburse funds appropriated for the maintenance of the War 
Department at Washington. 

The provision in the act of June 4, 1920, referred to in your letter 
reads: 

There is hereby created a Finance Department. The Finance Department 
shall consist of one Chief of Finance with the rank of brigadier general, one 
hundred and forty-one officers in grades from colonel to second lieutenant, 
inclusive, and nine hundred enlisted men. 

The Chief of Finance, under the authority of the Secretary, shall be charged 
with the disbursement of ali funds of the War Department, including the pay 
of the Army and the mileage for officers and the accounting therefor; and 
with such other fiscal and accounting duties as may be required by law, or 
assigned to him by the Secretary of War. 

The title of the act in which the provisions just quoted are found 
is “An act to amend an act entitled ‘An act for making further and 
more effectual provision for the national defense, and for other pur- 
poses,’ approved June 3, 1916, and to establish military justice.” An 
examination of the various provisions of said act of June 4, 1920, 
and the act of June 3, 1916, discloses that in each of said acts the 
Congress was legislating with reference to the Military Establish- 
ment as distinguished from the civil establishment or executive 
department known as the War Department at Washington. Read- 
ing said provision in the light of the other provisions of the act 
and considering the general subject with reference to which the 
law was enacted, I am inclined to the view that “ all funds of the War 
Department” as here used was intended to embrace all funds pro- 
vided for use by the War Department in its capacity as an organiza- 
tion for the national defense and that it was not intended to include 
the funds provided for the purely civil activities of the War Depart- 
ment in its capacity as one of the executive departments at Wash- 
ington. It must be assumed in the absence of specific legislation 
bringing the civil branch of finance accounting under the military 
branch that the disbursements with which the Chief of Finance is 
charged under the law were such as were intended to be made by 
members of the personnel of the Finance Department as created by 
the act or by persons regularly detailed or attached to said depart- 
ment. As hereinbefore shown, specific provision of law has been 
made for a disbursing clerk in the office of the Secretary of War 
to disburse the funds now under consideration; and in the absence 
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of specific legislation transferring said disbursing clerk from the 
office of the Secretary of War to the Finance Department I am 
constrained to hold that the Chief of Finance is not charged with 
the disbursement of funds appropriated for the maintenance of the 
civil establishment or executive department known as the War 
Department at Washington. 


WAR RISK INSURANCE—TOTAL DISABILITY RATINGS. 


The question whether and when the holder of a war risk insurance policy be- 
came permanently totally disabled is a matter for determination by the 
Director of the Veterans’ Bureau, and if such a condition is determined to 
have existed prior to the date the policy would have otherwise lapsed for 
nonpayment of premiums the policy would be still in full force and effect 
and there would be due the beneficiaries the unpaid installments and any 
premiums collected after the effective date of permanent total disability 
rating. A retroactive finding of permanent total disability which was after- 
ward set aside by the director is insufficient to support the insurance 
through the lapse period or to sustain payment of further installments 
thereof. 

When a rating of permanent total disability was determined by the Director 
of the Veterans’ Bureau to have been erroneous and changed to a temporary 
total disability, no premiums on the policy having been paid since the 
rating of permanent total disability, upon the death of the insured there 
should be deducted from the face of the policy all erroneous payments made 
under the rating of total permanent disability and all premiums on the full 
amount of the policy with interest which would have been due from the 
date of the total permanent disability rating to the date of his death. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 
August 9, 1922: 


I have your letter of June 22, 1922, requesting decision as to 
the authority of the Veterans’ Bureau to make payments of insurance 
in certain cases where awards made under paragraph B IV (ce) of 
Regulation No. 57, were terminated after decision of this office, 
July 25, 1921, 1 Comp. Gen. 31, was rendered, that a regulation was 
unauthorized which accepted as there being a condition of permanent 
total disability from lapse of time alone without regard to the actual 
fact. 

You submit statements of facts in two cases, as follows: 


The first question presented arises in the case of a man granted $5,000 
yearly renewable term insurance who was discharged from the military service 
July 2, 1919. Thereafter his premiums were regularly paid to and including 
the month of February, 1920, but the insurance lapsed for the nonpayment 
of the March, 1920, premium. On July 10, 1921, while Regulation No. 57 was in 
effect the former service man was given a rating of permanent total disability, 
under paragraph B IV (c), effective from July 2, 1919, and twenty-six install- 
ments accruing at the rate of $28.75 from July 2, 1919, were paid to him. After 
your decision rendered July 25, 1921, was received by this bureau the permanent 
total rating theretofore made under paragraph B IV (c) was terminated with 
the August installment of insurance and in accordance with the provisions of 
paragraph VIII of Regulation No. 57 the former soldier on September 1, 1921, 
paid the first premium on account of the remaining insurance to continue in 
force. Thereafter premiums on such remaining insurance were regularly paid 
by him to and including the month of March, 1922. The insured died March 
17, 1922, and the question now arises as to whether or not this bureau is author- 
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ized to pay to the designated beneficiary the remaining 214 monthly installments 
of insurance at the rate of $28.75 per month, no premiums for the period be- 
tween March 1, 1920, and September 1, 1921, having been paid by the insured 
and the premiums paid prior to March 1, 1920, having been returned to him 
on account of the permanent total rating made under paragraph B IV (c) of 
Regulation No, 57. 


The second case typical of the problem presented is that of a man granted 
insurance in the sum of $10,000, who, while in the service, was hospitalized by 
the Army continuously from November 20, 1920. This man made claim to the 
Bureau of War Risk Insurance for insurance only and was given a rating of 
permanent total under paragraph B IV (c) on June 25, 1921, the rating effec- 
tive from November 20, 1920, and installments of insurance accruing at the rate 
of $57.50 from November 20, 1920, were paid to him. This man was discharged 
from the service July 15, 1921, and after your decision dated July 25, 1921, was 
rendered, the permanent total rating was terminated effective September 1, 
1921, a temporary total rating succeeding it. The premium due September 1, 
1921, was not paid as provided by paragraph VIII of Regulation No. 57 and 
he made no application for waiver of premium under the provisions of the act 
approved August 9, 1921. The disabled man died October 5, 1921, from the dis- 
ease of service origin for which hospital treatment had been afforded him since 
November 20, 1920, without having made claim for the compensation to which 
he would have been entitled under the war risk insurance act from the date 
of his discharge from the service. 

The general purport of the decision of July 25, 1921, was that 
the existence of a condition of permanent total disability is a 
matter of fact to be determined by the director in individual cases 
upon competent medical opinion and advice. The decision itself did 
not require the termination of any award of insurance in force at the 
time it was rendered, nor did it relieve the director of the respon- 
sibility of determining in each individual case whether or not the 
condition of permanent total disability did in fact exist. 

In the first case submitted if the director finds as a matter of fact 
that the insured became permanently totally disabled on July 2, 
1919, or at any later date prior to March, 1920, such finding will 
be effective to mature the insurance as of the effective date of the 
finding so that there could be no lapse because of failure to pay 
premiums thereafter. Under such a finding there would be due on 
the insurance the unpaid 214 installments and a refund of premiums 
collected for the period from September, 1921, to March, 1922. See 
decision of June 27, 1922, to the Director of the Veterans’ Bureau. 
If there is no finding by the director of permanent total disability 
other than the finding of July 10, 1921, that finding having been 
set aside by termination of the award is insufficient to sustain fur- 
ther payment of insurance or refund of premiums, nor would it be 
effective now to mature the insurance as of its effective date. 

It is the duty of the director to determine whether or not this man 
did in fact become permanently totally disabled at any time prior 
to March, 1920. If he did so become disabled there was no lapse of 
insurance for failure to pay premiums falling due after that time, 
and insurance payments and refunds should be adjusted accordingly. 
If he did not in fact so become disabled the facts stated would in- 
dicate that the insurance lapsed in March, 1920, for failure to pay 
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premiums when due and was not thereafter in force, unless the 
action of the director in collecting premiums from September, 1921, 
may be taken as equivalent to reinstatement of the unpaid remainder 
of the insurance. Whether that action may be so taken is not a 
question of which decision has been specifically requested, and may 
depend upon matters of fact not disclosed by the submission. Re- 
sponsibility for the determination in this case of the condition of 
permanent total disability and the date of its commencement is 
upon the Director of the Veterans’ Bureau, not upon the Comptroller 
General. 

In the second case as in the first it is for the diréctor to determine 
whether the insured did in fact become permanently totally disabled 
and if so on what date the permanent total disability commenced. 
Much of what is said herein with reference to the first case applies 
equally to the second. The material points of difference between 
the two cases appear to be, first, that premiums due up to the date 
of the rating of permanent total disability on June 25, 1921, were 
regularly paid or deducted from the Army pay of the insured, so 
that there would be no lapse of insurance prior to said rating; 
second, that the insured did not resume payment of premiums after 
the termination of that rating or request waiver of premiums; and 
third, that he had compensation due and unpaid to him at the time 
of his death. 

Section 408 of the war risk insurance act, as amended by section 
27 of the act of August 9, 1921, 42 Stat., 156, provides: 

Provided further, That where any soldier has heretofore allowed his insur- 
ance to lapse, while suffering from wounds or disease suffered or contracted 
in line of service, and was at the time he allowed his said policy to lapse 
entitled to compensation on account thereof in a sum equal to or in excess 
of the amount due from him in premiums on his said insurance, and has 
since died from said wounds or disease without collecting or making claim 
for said compensation, or being allowed to reinstate his said policy on account 
of his physical condition, then and in that event said policy shall not be con- 
sidered as lapsed, and the Veterans’ Bureau is hereby authorized and directed 
to pay to the beneficiaries of said soldier under said policy the amount of said 
insurance less the premiums and interest thereon at 5 per centum per annum 
compounded annually in installments as provided by law. 

In this connection you submit the question whether in the second 
case presented the bureau shall deduct from the insurance payable the 
amount of the premiums on $10,000 accruing from the date of the 
last payment, while the disabled man was in the military service, 
or whether deduction shall be made only for premiums from Sep- 
tember 1, 1921, on the remaining insurance. 

While the former rating of permanent total disability made in 
this case, even if erroneous, ‘would be sufficient authority for the 
insured to discontinue payment of premiums while it was in force 
without suffering a lapse of his insurance, the later correction of 
the rating carried with it the obligation of the insured to pay pre- 
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miums for the intervening period if the insurance was to continue 
in force. Assuming the rating to have been erroneous, the insured 
has received insurance to which he was not entitled under the law, 
and as the Government is liable on the statutory contract of insur- 
ance for only the 240 installments provided by the contract the 
amount thus paid is a charge against the face of the insurance. If 
the rating had not been made premiums would have been charged 
on the full $10,000 of insurance. The insured having died without 
paying said premiums and with adequate war risk insurance com- 
pensation due him, the premiums on the full amount of the policy, 
with interest, would have been deducted from the insurance but 
for the assumed erroneous rating. The rating having been corrected 
the payments should be charged back to the insurance and deduc- 
tion of premiums should be at the full rate for the face of the insur- 
ance, that rate of premium being essential to continuation of the 
insurance up to the time of insured’s death, when it became sub- 
ject to a charge of the former assumed erroneous payments and to 
deduction of premiums with interest. 

I may repeat here that it is the duty of the Director of the 
Veterans’ Bureau to determine as a matter of fact whether this 
insured had become permanently totally disabled prior to his death, 
and if so at what time that condition commenced. If the director 
finds that the condition in fact existed and that it commenced on a 
date prior to the time for which the last premium was paid, there 
was no lapse of the insurance and no erroneous payment, and fur- 
ther payments should be made accordingly. 


WAR RISK INSURANCE BENEFICIARIES, 


Where the beneficiaries designated by the holder of a war risk insurance 
policy were not lawful beneficiaries under the original war-risk act but 
became such by virtue of the amendment of that act by section 4a of the 
act of December 24, 1919, 41 Stat., 371, their rights were validated as of 
the date originally designated, and render invalid any payments made to 
the next of kin; the first proviso to section 13 of the act of December 24, 
1919, validating certain payments made up to and including the second 
calendar month after the passage of said act, being confined to payments 
to persons designated in that section (13) of the act, and the second pro- 
viso in section 13, applicable to all awards of insurance, including those 
persons named in section 4a, merely fixing a date for revision, the pro- 
visions of section 4a being expressly effective as of October 6, 1917. 

When the Director of the Veterans’ Bureau, through his own mistake of law 
or of fact, has paid insurance to one clearly not entitled thereto, and it is 
equally clear that another claimant is entitled thereto, the director may 
and should make payment to the rightful claimant upon a proper claim 
therefor, irrespective of recovery of the erroneous payment. : 

Adverse rulings by the Director of the Veterans’ Bureau in the matter /é6f 


insurance awards are not subject to review by the General Accounting 
Office. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

August 10, 1922: 

I have your letter of April 22, 1922, requesting decision whether 
payment in equal shares to Samuel R, Cordon and Lela Cordon 
Robinson on account of insurance granted to the late Robert G. 
Lilley, an illegitimate child of the mother of these claimants, for 
the period from the death of the insured to January 30, 1920, is au- 
thorized. Also I have your letter of May 12, 1922, in which you 
state that after the letter of April 22 had been transmitted to me 
you received a copy of my decision of March 27, 1922, on the claim 
of Samuel R. Cordon for his share of this insurance, which claim 
had been examined and approved in your bureau and referred to 
the General Accounting Office for settlement. 

The material facts of this case are set forth in the decision 
of March 27 and need not be repeated here. It is sufficient to 
say that the Bureau of War Risk Insurance had awarded and paid 
to legitimate children of the putative father of the insured, who was 
an illegitimate child of that father by another woman, installments 
of insurance from the date of death of the insured up to and 
including January 30, 1920, at which time the awards were canceled 
presumably because of the discovery of the real relationship of these 
beneficiaries to the insured. That Samuel R. Cordon and Lela 
Cordon Robinson are claiming as children of the mother of the 
insured and next of kin to whom the insurance would be due under 
the terms of the war risk insurance act and the law of decedents’ 
domicile if the insured had died without designating a beneficiary 
either in his lifetime or by last will and testament. And that 
Lewis T. Holliday and Charlotte A. Holliday claim the insurance 
as foster parents of the insured designated by the insured as bene- 
ficiaries of the insurance in his last will and testament which has 
been duly admitted to probate. Insurance has been awarded to 
these testamentary beneficiaries from March 7, 1920. The insurance 
now in question is those installments accruing between the death of 
the insured June 8, 1918, and January 30, 1920, erroneously paid to 
children of the putative father of the insured. 

The decision of March 27, 1922, was to the effect that Samuel R. 
Cordon is not entitled to any part of this insurance as next of kin 
because of the testamentary designation of other beneficiaries. The 
claim thereto of the testamentary beneficiaries was not before me 
and therefore was not decided. In your letter of May 12, 1922, 
you call attention to those provisions of the war risk insurance 
act restricting the class of persons who may be designated as bene- 
ficiaries of war risk insurance, which class did not specifically in- 
clude foster parents until the amendment made by section 4 of the 
act of December 24, 1919, 41 Stat., 371. You also request decision 
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whether the claims of the testamentary beneficiaries for.the in- 
stallments of insurance in question may be paid. 

Section 402 of the war risk insurance act of October 6, 1917, 40 
Stat., 409, provides that insurance shall be payable only to certain 
specified relations of the insured including the relationship of 
“parent.” Section 22 of the said act defines the term parent as 
used in the act to include father, mother, grandfather, grandmother, 
stepfather, stepmother, of either the person in service or of a 
spouse. The act of June 25, 1918, 40 Stat., 609, amended section 
22 by adding to the several relationships included in the former 
definition father by adoption and mother by adoption. Section 
4 of the act of December 24, 1919, 41 Stat., 371, further amended 
the section by adding to it the following subdivision: 

(4a) The terms “father” and “mother” include stepfathers and_ step- 
mothers, fathers and mothers through adoption, and persons who have stood 
in loco parentis to a member of the military or naval forces of the United States 


at any time prior to his enlistment or induction for a period of not less than 


one year: Provided, That this subdivision shall be deemed to be in effect as of 
October 6, 1917. 


Section 13 of the act of December 24, 1919, also amended section 
402 of the war risk insurance act by providing that the permitted 
class of beneficiaries in insurance shall be enlarged so as to include in 
addition to persons theretofore enumerated therein uncles, aunts, 
nephews, nieces, brothers-in-law, and sisters-in-law of the insured, 
with the following provisos: 


Provided, That nothing herein shall be construed to interfere with the payment 
of the monthly installments authorized to be made under the provisions of the 
said War Risk Insurance Act, as originally enacted and subsequently amended, 
up to and including the second calendar month after the passage of this Act: 
Provided further, That all awards of insurance under the provisions of the 
said War Risk Insurance Act, as originally enacted and subsequently amended, 
shall be revised as of the first day of the third calendar month after the passage 
of this Act, in accordance with the provisions of the said War Risk Insurance 
Act as modified by this amendatory Act. 


In the case now in hand the testamentary designation of the foster 
parents as beneficiaries of the insurance was made in February, 1918, 
the insured died June 8, 1918, the will is said to have been admitted 
to probate August 21, 1918, and the final order entered at the March, 
1921, term of the court. The amendment of section 22 hereinbefore 
quoted is a statutory validation of this designation, which was 
invalid at the time it was made because foster parents were not in- 
cluded at that time within the statutory definition of “ parents ” or 
of “ father ” or “ mother ” and therefore were not eligible for designa- 

.tion as beneficiaries of insurance. The effect of that validation upon 
the rights of the several claimants to insurance accrued between the 
death of the insured and the date the amendment became effective is 
the matter for determination and decision at this time. 

There is no question that the payments heretofore made to the 
children of the putative father of the insured were without authority 
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under the war risk insurance laws as they stood before or after the 
amendment and the law of domicile of the insured, nor is there any 
question as to the right of the foster parents to insurance accruing 
after the effective date of the revised award. The question for deci- 
sion is which, if either, of the class of claimants referred to in your 
submission is entitled to insurance accrued between the death of 
insured and the effective date of the revised award. 

The bureau has ruled that even though no payments or award had 
been made under the former laws at the time of the amendment the 
bureau might thereafter award and pay accrued insurance to per- 
sons entitled under former laws. I am not disposed to question that 
ruling, which appears to be in accordance with the intent and pur- 
pose of the section, in so far as it relates to cases coming within the 
additions to the permitted class of beneficiaries provided for by 
section 13 of the amendatory act and therefore coming under the 
first proviso to the section, but I see no ground for extending either 
the first proviso itself or the construction given thereto by the bureau 
to cases coming under section 4 of the said act. 

The first proviso to the section clearly relates only to cases com- 
ing under the section, but the second proviso deals with all awards 
of insurance affected by any provision of the amendatory act and 
therefore deals with cases coming under the amendment made by 
section 4 of the act. The said second proviso prescribes specifically 
the action which shall be taken under the amendment; namely, that 
all such awards shall be revised at the time specified in the proviso 
to accord with the amendments made by the act. 

As to cases coming within the addition to the permitted classes of 
insurance beneficiaries provided for in section 13 of the amendatory 
act that section provides in effect that payments under old laws shall 
continue up to the time set by the section for revision of awards. 
In other words, the section sets a time when the newly created rights 
shall begin. As to cases coming within the amended definition of 
the terms “ father ” and “ mother ” given by section 4 of the amenda- 
tory act section 13 provides only that awards shall be revised as 
of the time set by the section. The ground for this distinction may 
not be entirely clear. It may have been inadvertent or it may rest 
upon the fact that section 13 brought within the benefit of the insur- 
ance laws classes of beneficiaries who had not theretofore been con- 
sidered as deserving of such benefit, while section 4 brought in per- 
sons standing in loco parentis whose care of the insured entitled them 
to accrued insurance, subject only to conflicting awards and pay- 
ments already made by the bureau at the time of the amendment. 
But whatever may have been the reason for the distinction I think 
it clearly exists and can not properly be removed by construction 
of law. 
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The former decision that Samuel R. Cordon is not entitled to any 
part of the insurance now in question is correct and must be affirmed. 
The claim of Lela Cordon Robinson stands upon the same footing as 
the claim of the said Cordon and has no better basis for allowance. 

The claim of Lewis T. Holliday and Charlotte A. Holliday are 
not sustained by an award of the director. On the contrary the 
insurance was awarded to the other claimants under legal opinion 
and finding of the bureau, and you are contending for the correct- 
ness of that opinion and finding. Only in case an award of insur- 
ance by the director is made does a question of payment of such 
insurance for decision by the Comptroller General arise. Adverse 
rulings of the director are not subject to review by the General 
Accounting Office, nor is the director required or authorized to sub- 
mit such rulings to the Comptroller General for decision. War 
risk insurance laws provide for suit in court in such cases. 

As the case now stands there is no legal basis for the payment of 
these latter claims, nor is the director required to make an award 
to these claimants. This office having decided that no payment to 
claimants Cordon and Robinson may be made in accordance with 
the bureau opinion and award, no further payment of this insur- 
ance should be made in this case to either class of claimants. Liti- 
gation may ensue in any event, and the Government should not be 
subjected to the risk of being required to pay the insurance three 
times instead of twice if the courts should give the statutes a differ- 
ent construction from that given by this office. 

In your letter of May 12, 1922, you also submit for decision the 
general question whether installments may be paid to claimants 
found by the bureau to be entitled thereto, irrespective of payments 
thereof which were made to other claimants who were not entitled 
thereto under a mistake of fact and irrespective of whether or not 
the erroneous payments may be recovered by the bureau. 

The established ruling and practice is that an officer may correct 
his own mistakes of law or of fact, but may not correct errors of 
law of his predecessor. If through his own mistake of law or of 
fact the director has paid insurance to one clearly not entitled 
thereto, and it is equally clear that another claimant is entitled 
thereto, the director may, and it is his duty to do so, make payment 
to the rightful claimant upon a proper claim therefor, irrespective 
of recovery by the Government of the amount erroneously paid. 
The rightful claimant should not be denied a payment to which he 
is clearly entitled because of the director’s error. If a predecessor 
has erred in point of law there is, generally speaking, no authority 
in the director to correct that error unless there is statutory au- 
thority for so doing, but when newly discovered evidence discloses 
an error of fact of a predecessor that error may be corrected even 
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though it involves the Government in a duplicate payment, pro- 
vided, of course, there has been no contributing negligence or other 
fault chargeable to the person claiming the payment. 

I may suggest that in all such cases the error should be apparent 
and the right of the claimant entirely clear to justify a duplicate 
payment. All doubtful claims involving a duplication of payment, 
such as the specific case dealt with in this decision, should be re- 
jected and the claimant left to his statutory remedy in the courts. 


RETIRED OFFICERS OF ARMY ORDERED FOR INSTRUCTION AND 
DETAILED AS PROFESSORS OF MILITARY SCIENCE AND TACTICS. 


A retired dental surgeon of the Army ordered to temporary duty for pursuing 
a course of instruction at a medical school, and detailed effective there- 
after as a professor of military science and tactics under section 33 of the 
act of June 4, 1920, 41 Stat., 777, does not while in the performance of such 
duty come within the purview of section 51 of said act of June 4, 1920, 41 
Stat., 786, and is not possessed of any right thereunder to promotion, pay, 
or otherwise. 


Comptroller General McCarl to Secretary of War, August 11, 1922: 

I have your letter of June 16, 1922, asking whether Capt. Clarence 
E. Lauderdale, U.S. A., retired, is entitled by reason of active duty 
performed after retirement to advancement to the grade of major or 
colonel on the retired list. 

You state that the Acting Judge Advocate General held, June 
10, 1922, that Captain Lauderdale may be advanced upon the retired 
list to the grade of major as of December 10, 1921, but is not entitled 
to advancement above that grade, in which opinion you concur, yet 
as the case is “one of first impression and the question presented 
largely a financial one” you bring the matter to the attention of this 
office with request for a decision in advance of formal action by your 
department. 

Captain Lauderdale’s record appears as follows: 


April 15, 1901, to June 19, 1911, a contract dental surgeon. 

June 20, 1911, accepted appointment as dental surgeon, rank of first lieutenant, 
Regular Army. 

March 27, 1917, ordered retired while holding rank of first lieutenant, with rank 
of captain from June 38, 1916, on account of having been examined and 
found physically disqualified to perform duties of captain by reason of dis- 
ability incident to service. 

June 2, 1921, ordered to pursue instructions at Medical Field Service School, 
Carlisle, Pa., and detailed as professor of military science and tactics, 
St. Louis University Dental School, under section 40b of national defense 
act, as amended by paragraph 39, S. O. 126-O (or 226-0), War Depart- 
ment. His consent to detail is inferred. 

June 2, 1921, inferred date of reporting under above orders. 

June 16, 1922, inferred detail under orders still in effect. 

No duty of any other character shown to have been performed since retire- 
ment than that under above order, 
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The orders of June 2, 1921, read: 


Par. 39. By direction of the President, Captain Clarence E. Lauderdale, 
United States Army, retired, is detailed, under the provisions of section 40b of 
the national defense act. as amended, as professor of military science and tactics, 
St. Louis University Dental School, St. Louis, Missouri. He will proceed, 
without delay, to Carlisle Barracks, Pennsylvania, and report in person on 
or about June 6, 1921, to the commandant Medical Field Service School for 
temporary duty for the purpose of pursuing a course of instruction and upon 
completion of this duty will ee to St. Louis, Missouri, for duty to which 
detailed by this order, * * 

This order does not characterize as “active duty” the duty it 
requires of this retired dental surgeon of (1) pursuing instruction 
temporarily and (2) as a professor under detail. It does, on the 
other hand, state that the detail thereunder is as a professor of mili- 
tary science and tactics and that it is made under the authority of 
“section 40b of the national defense act, as amended,” or, in other 
words, under section 33 of the act of June 4, 1920, 41 Stat., 777, 
which amends section 40b of the national defense act of 1916, by the 
insertion in lieu thereof of the following: 


Sec. 40b. Personnel for Duty with Reserve Officers’ Training Corps.—The 
President is hereby authorized to detail such numbers of officers, warrant 
officers, and enlisted men of the Regular Army, either active or retired, as 
may be necessary for duty as professors of military science and tactics, assist- 
ant professors of military science and tactics, and military intructors at edu- 
cational institutions where one or more units of the Reserve Officers’ Train- 
ing Corps are maintained. In time of peace retired officers, retired warrant 
officers, or retired enlisted men shall not be detailed under the provisions 
of this section without their consent, and no officer on the active list shall be 
detailed for recruiting service or for duty at a school or college, not including 
schools of the service, where officers on the retired list can be secured who are 
competent for such duty. Hereafter retired officers below the grade of briga- 
dier general and retired warrant officers and enlisted men shall, when on 
active duty, receive full pay and allowances. (See preceding acts of June 3, 
1916, 39 Stat., 192, sec. 45, and April 17, 1918, 40 Stat., 531.) 

A detail under this statute is a detail to a special form of duty, 
semimilitary in character, for which provision has been made for 
both detail and pay purposes separately and apart from “active 
duty ” proper or military duty generally, which latter duty is the 
duty covered by section 51 of the same act of June 4, 1920, 41 Stat., 
786. See preceding statute of June 3, 1916, sec. 24, 39 Stat., 183. 

As a retired dental surgeon, with rank of captain, detailed as a 
professor of military science and tactics at a Reserve Officers’ Train- 
ing Corps School, under the provisions of section 40b of the national 
defense act as amended by section 22 of the act of June 4, 1920, 
Captain Lauderdale’s right to pay is that conferred upon him by 
the terms of the statute under which detailed (sec. 40b, as 
amended) and is confined thereunder to the full pay and allowances 
of his retired grade—that of dental surgeon with rank of captain. 

His detail under section 40b, as amended, being a detail to a special 
duty semimilitary only in character with pay separately provided 
therefor as distinguished from a detail to the “active duty” con- 
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templated and separately provided for both for purposes of detail 
and pay in section 51 of the same act of June 4, 1920, he does not 
while so detailed come within the purview of said provision in section 
51 and is not possessed thereunder of any right to promotion, pay, 
or otherwise. See 23 Comp. Dec., 605, 500; 24 id., 719; 26 id., 861, 
864; 27 id., 203. 

As to that portion of the service of Captain Lauderdale under 
the orders of June 2, 1921, which preceded the taking effect of the 
detail as professor to the St. Louis University Dental School, and 
which consisted of himself receiving instruction at the Medical Field 
Service School, at Carlisle, Pa., preliminary to the taking effect 
of his detail to professor duty, I find no showing in the submission 
as to the termination of this instruction service, or authority under 
which he as a retired officer was ordered thereto, or any reference 
thereto whatever other than that embodied in the orders. 

It appears clear, however, that the service of this retired officer 
in pursuing instruction was equally not the service on active duty 
generally for pay purposes contemplated by the section 51 of the 
act of June 4, 1920, and he likewise does not by reason thereof possess 
any right thereunder. See in this connection sec. 51, act of June 
4, 1920, 41 Stat., 786, par. 5, which contains no express provision for 
detail of retired officers for instruction; also sec. 56, act of 
June 3, 1916, 39 Stat., 197; act of April 17, 1918, sec. 4, 40 Stat., 532; 
24 Comp. Dec., 719, 722; 23 id., 500. 


COMPENSATION FOR NIGHT WORK—EMPLOYEES OF ORDNANCE 
DEPARTMENT, UNITED STATES ARMY. 


The compensation of employees at ordnance establishments having been 
fixed by schedules of wages approved by the Secretary of War, they are 
not entitled to extra pay for night work, such additional payment being 
prohibited by section 1765, Revised Statutes, to employees whose com- 
pensation is fixed by law or regulations. 


Decision by Comptroller General McCarl, August 11, 1922: 

W. V. Randall, captain, Ordnance Department, United States Army, 
applied March 28, 1922, for review of settlement No. W—-70379, dated 
February 23, 1922, disallowing $361.35 on voucher 178 of his March, 
1921, accounts, covering payment of 10 per cent extra allowance for 
night work to monthly and per annum employees of Watervliet 
Arsenal, N. Y., for the period February 1 to 28, 1921, on the ground 
that such employees are not entitled to additional compensation. 

The allowance was paid to superintendents, foremen, policemen, 
firemen, guards, fire fighters, and laborers. It is contended that 
the payments were correct on the theory that their compensation is 
fixed by administrative authority, the Secretary of War having 
granted the increase, 
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There is no question as to the right of the Secretary of War to 
increase the wages of employees whose compensation is not fixed 
by law, 21 Comp. Dec., 311, but express authority is necessary to 
allow compensation in addition to the established wage of an em- 
ployee for service not incompatible with his employment. 

The several acts of Congress relative to extra pay and double 
compensation for public service manifest a determination on the 
part of Congress to prevent the payment of extra compensation in 
any form or under any pretext whatsoever except where Congress 
has specifically provided therefor. 

The Revised Statutes provide that— 

Sec. 1765. No: officer in any branch of the public service, or any other 
person whose salary, pay, or emoluments are fixed by law or regulations, shal! 
receive any additional pay, extra allowance, or compensation, in any form 
whatever, for the disbursement of public money, or for any other service 
or duty whatever, unless the same is authorized by law, and the appropriation 
therefor explicitly states that it is for such additional pay, extra allowance, or 
compensation, 

This section is permanent law applying to all branches of the 
public service. 4 Op. Atty. Gen., 128. It prohibits extra com- 
pensation for service incompatible with that for which the com- 
pensation is fixed. United States v. Evans, 4 Mackey (D. C.), 281. 
It applies to two classes of persons only, viz., officers of the public 
service and employees whose compensation is fixed by law or regu- 
lations. 4 Comp. Dec., 696. 

Regulations for the administration of the civil service in the 
Ordnance Department, United States Army, at large, approved by 
the Secretary of War and the Civil Service Commission, were 
promulgated by the Chief of Ordnance December 7, 1917, providing 
as follows: 


REGULATION II.—ScHEDULES. 


1. Employees of the several ordnance establishments shall be arranged in 
schedules as follows: 


ScHEDULE A.—Technical positions. 
= * a 


Superintendent. 
Superintendent, assistant. 
a a * 


ScHEDULE D.—Special positions, foremen, ete, 


om ” 

Foreman. 

7 * = 

Foreman, assistant. 

* o o 

ScHEeDULE E.—Mechanical or trades positions. 

a * 2 

Fireman. 
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ScHepuLe G.—Assistants to mechanics, skilled laborers, ete. 


° * * 
Guard. 
+ ” ” 
Scuepute H.—Laborers, ete. 
a + * 
Laborer. 
* we call 


» 


8. All positions and employees at any ordnance establishment shall be em- 
braced under the above designations and no new designation shall be introduced 
except upon the approval of the Chief of Ordnance and the Civil Service Com- 
mission; but within each designation there may be such number of grades 
as the character or the fineness and rate of pay may warrant; * * * 


REGULATION III.—Boarps. 


1. There shall be a central civil-service board in the office of the Chief of 
Ordnance. * * *%, 

2. There shall be a local civil-service board at each ordnance establishment, 
* * * These boards shall furnish the commission with information with 
reference to the needs of the service, receive applications for positions in the 
noneducational class (Schedules D to H, inclusive), rate the papers of such 
applicants, establish registers of eligibles therefrom, and perform such other 
duties as the commission may direct. * * *, 


REGULATION X VI.,—RATES OF PAY. 


1. When it appears necessary the commanding oflicer of any ordnance estab- 
lishment shall, by correspondence or otherwise, make diligent inquiry of the 
principal private manufacturing establishments, * * *, which in his opin- 
ion should best furnish the comparison désired as to the rates of wages paid to 
the workmen of different grades in each trade or occupation for work of a 


similar nature and grade to that done at his post, or resembling it as nearly 
as possible. * * *, 

4. If the result * * * shows that changes are necessary to equalize the 
rates paid by him and those paid in the vicinity * * *, he will submit 
* * * a new schedule of wages * * *; and when said schedule is ap- 
proved by the Chief of Ordnance it shall remain in force until further change 
is authorized, and shall be duly published for the information of applicants. 
Employees in Schedules C to H, inclusive, may be promoted or reduced by 
the commanding officer, provided a-change of work is involved requiring a 
change of designation. 


The compensation of all employees at ordnance establishments 
having been fixed by the schedules of wages prescribed above, pur- 
suant to the broad authority vested in the heads of departments in 
such matters, it must be held that their compensation is fixed by 
regulations within the meaning of section 1765, Revised Statutes, 
prohibiting the payment of additional pay, extra allowance, or com- 
pensation, in any form whatever, unless explicity authorized by law. 

In the absence of a law excepting these employees from the regula- 
tions governing the terms of such employments or an appropriation 
authorizing such additional compensation, the payment of 10 per 
cent increase for night work was not in accordance with the require- 
ments of law. 

Upon review the settlement is sustained. 
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AUTOMATIC PROMOTION OF POSTAL INSPECTORS AND CLERKS. 


The act of June 5, 1920, 41 Stat., 1051, does not require that a postal inspector 
or clerk at division headquarters must serve two full years in one grade 
before promotion to the next higher grade when a part of this first year of 
service is not satisfactory or meritorious, but authorizes such promotion 
at the beginning of any quarter following a complete year’s service of 
the required character, regardless of the length of service not of that 
character prior to the beginning of year of meritorious service. 


Comptroller General McCarl to the Postmaster General, August 14, 1922: 
I have your letter of July 27, 1922, referring to the provisions in 
the act of June 5, 1920, 41 Stat., 1051 and 1052, relative to the pro- 


motion of post-office inspectors and clerks at division headquarters 
of post-office inspectors and requesting decision of questions pre- 
sented, as follows: 


Whether an inspector, who is denied promotion at the beginning of a quar- 
ter following a year's satisfactory service in any one of the first four grades 
on account of unsatisfactory and inefficient service, or at the beginning of 
the quarter following a year’s service in grade 5 for the reason that his 
services during the year have not been meritorious, or at the beginning of the 
quarter following a year's service in grade 6, because his services during the 
year have not been specially meritorious, is eligible for promotion at the begin- 
ning of the quarter next following that at the beginning of which he is denied 
promotion, or must be complete another full year’s service in the same grade 
before he again becomes eligible for promotion. For example: An inspec- 
tor was promoted from Grade 2 ($2,500) to Grade 8 ($2,700) on July 1, 1921, 
following a year’s satisfactory and efficient service in Grade 2 ($2,500), but 
on July 1, 1922, he is denied promotion to Grade 4 ($2,900) because his serv- 
ices during the year—July 1, 1921, to June 30, 1922—have not been satisfac- 
tory and efficient. Can he be promoted to Grade 4 ($2,900) on October 1, 1922, 
provided it is certified that his services from October 1, 1921, to September 
30, 1922, have been satisfactory and efficient, or will he remain ineligible for 
promotion until July 1, 19237 

The same question arises regarding clerks at division headquarters of post- 
office inspectors. Will you please advise whether your decision with respect 
to promotion of inspectors will apply to clerks at division headquarters of 
post-office inspectors also? 


The act referred to, page 1052, divides the post-office inspectors 
into seven grades and, with reference to promotion, provides— 

Inspectors shall be promoted successively to grade five at the beginning of the 
quarter following a year’s satisfactory and efficient service in the next lower 
grade, and to grade six at the beginning of the quarter following the expiration 
of one year’s meritorious service in grade five, not to exceed 20 per centum of 


the force to grade seven for specially meritorious service after not less than one 
year’s service in grade six. 


Said act, page 1051, divides clerks at division headquarters of post 
office inspectors into six grades and provides— 


That clerks at division headquarters shall be promoted successively to grade 
five at the beginning of the quarter following a year’s satisfactory service in 
the next lower grade, and one clerk at each division headquarters may be pro- 
moted to grade six after one year’s satisfactory service in grade five. 


Under these provisions the entire year’s service required before 
promotion to the next higher grade must be “ satisfactory ” or “ satis- 
factory and efficient ” or “ meritorious” as the case may be except in 
the case of a promotion of an inspector from grade six to grade 
seven, in which the promotion can be made for specially meritorious 
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service after one year’s service in grade six regardless of whether the 
whole of said year’s service was “ specially meritorious.” 

The law does not require that an inspector or clerk at division 
headquarters must serve two full years in one grade before being pro- 
moted to the next higher grade when a part of his first year of serv- 
ice is not of the character required for promotion. He becomes 
eligible to promotion to the next higher grade at the beginning of 
any quarter following the completion of one year’s service of the 
required character. This is to say, if at the beginning of any quarter 
the service for the year immediately preceding said quarter has been 
of the required character the promotion may be made regardless 
of the length of the period of service not of the required character 
he may have had in said grade prior to the beginning of the year’s 
service of the required character. 

The question submitted is answered accordingly. 


PAY AND ALLOWANCES OF OFFICERS OF THE ARMY, NATIONAL 
GUARD, AND RESERVE FORCES, AND ENLISTED MEN OF ARMY, 
ON AND AFTER JULY 1, 1922, UNDER JOINT SERVICE PAY ACT. 


The decision involves numerous questions relating to the pay and allowances 
of officers of the Army, National Guard, and reserve forces, and of enlisted 
men of the Army, on and after July 1, 1922, under the joint service pay act 
of June 10, 1922, 42 Stat., 625. It sets forth consecutively each question 
submitted with its answer. For points involved, see decision. 


Decision by Comptroller General McCarl, August 14, 1922: 

The War Department Division of this office reported certain ques- 
tions arising in the construction of certain provisions of the joint 
service pay act of June 10, 1922, 42 Stat., 625. 

The questiens are considered in the order presented. 


1. “Sec, 1. The pay of the sixth period shall be paid to colonels of the 
Army, * * * who have completed twenty-six years’ service, * * * or 
who were appointed to the Regular Army under the provisions of the first sen 
tence of section 24, act of June 3, 1916, as amended by the act of June 4, 
ie CU 

(a) With reference to the first part of this paragraph the question as to 
what services shall be counted arises. Section 11 of the act of May 18, 1920, 
41 Stat., 603, provided that thereafter longevity. pay for oflicers in the Army, 
ete., “shall be based on the total of all service” in the Army, Navy, Marine 
Corps, Coast Guard, Public Health Service, and Coast and Geodetic Survey or 
in any or all of said services, and next to the last paragraph of section 1 of 
this act provides that “ For officers in the service on June 30, 1922, there shall 
be included in the computation all service which is now counted in computing 
longevity pay, and service as a contract surgeon serving full time; and also 
75 per centum of all other periods of time during which they have held 
commissions as Officers of the Organized Militia between January 21, 1903. 
and July 1, 1916, or of the National Guard, the Naval Militia, or the National 
Naval Volunteers since June 8, 1916, and service as a contract surgeon serving 
full time, shall be included in the computation.” It therefore appears that 
service, either as an enlisted man or an officer in any of the services specified 
above, should be counted in computing the length of service of an officer in 
order to determine the period under which pay will be due under this and the 
four succeeding pay periods provided for. 
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Officers in the service on June 30, 1922, are entitled to have their 
base pay grade or period on July 1, 1922, determined as provided 
by these provisions of law, and any service, including service as an 
enlisted man in any of the services mentioned, which may be counted 
for longevity, should be included. See 1 Comp. Gen., 246; Com- 
troller General to Secretary of Commerce, May 19, 1922. 


(b) Appointments under the latter part of the quoted provision appear to be 
a question for administrative determination by the War Department and when 
an appointment is determined by that department to come within the pro- 
visions of the acts mentioned the pay period of an officer will be determined 
accordingly. 


The determination by the War Department of whether officers 
were appointed to the Regular Army under the provisions of the 
first sentence of section 24, act of June 3, 1916, as amended by the 
act of June 4, 1920, is subject to the general rule of investigation 
and verification where the facts so require. 


9 


2. “Sec. 1. The pay of the third period shall be paid to majors of the 
Army, lieutenant commanders of the Navy, and officers of corresponding grade 
who are not entitled to the pay of the fourth, fifth, or sixth period, * * *.” 

It is pointed out that no provision whatever is made in the “ sixth period ” for 
pay of majors of the Army, and this provision would appear to be applicable, 
if applicable at all, to officers of the Navy or of other services provided for 
in the sixth period, and has no application to officers of the Army. 


There is likewise no provision in the sixth period for the pay of 
lieutenant commanders of the Navy. There is, however, a provi- 
sion in it for the pay of “lieutenant commanders of the line and 
Engineer Corps of the Coast Guard who have completed thirty 
years’ service,” and as a lieutenant commander of the Coast Guard 
corresponds to a lieutenant commander o! the Navy, who, in turn, 
corresponds to a major, there are “ corresponding grade officers ” to 
a major who are entitled to the pay of the sixth period. 

It is not necessary, however, that majors be included in period 
6 in order that those excluded from that period and from the fourth 
-and fifth periods shall come within period 3. The fact that majors 
are excluded from period 6, and are therefore not entitled to the 
pay of that period, in itself operates to bring them within the pay 
provision of period 3 if not within the terms of period 4 or 5. 


8. “Sec. 3. That when officers of the National Guatd or of the reserve forces 
of any of the services mentioned in the title of this act are authorized by law 
to receive Federal pay, those serving in grades corresponding to those of 
colonel, lieutenant colonel, major, captain, first lieutenant, and second lieuten- 
ant of the Army shall receive the pay of the sixth, fifth, fourth, third, second, 
and first periods, respectively.” 

This provision is held to mean that officers of the grades mentioned, when 
lawfully entitled to Federal pay, will be entitled to the pay provided for the 
various periods regardless of the fact that they had not had the required serv- 
ice unless by reason of prior service they would be entitled to the pay of a 
higher pay period. For example, an officer of the grade of major would be 
entitled to pay at the rate of $3000.00 per annum, the pay of the fourth period, 
unless his prior service was more than twenty-three years, in which case 
he would be entitled to pay as of the fifth period. 
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The language of section 3 does not import that an officer shall have 
any other pay than the pay of the period therein designated to cor- 
respond with his grade; and there is no warrant for construing the 
provision to give a different and higher pay; especially so when 
to accomplish that purpose in another provision of the same act 
specific language was thought necessary. See section 1, paragraph 9. 

It is accordingly held that when officers of the National Guard 
and of the reserve forces of the services to which the act is appli- 
cable are authorized by law to receive Federal pay as contemplated 
by section 3 they are entitled only to the pay of the period cor- 
responding to the grades specifically fixed by section 3, notwithstand- 
ing their prior service. See also decision of August 7, 1922, 2 Comp. 
Gen., 85. 

4. Sec. 9. Provision is made for pay for the various grades of enlisted men 
of the Army, which grades were provided for by the act of June 4, 1920, 41 
Stat., 761, and the provision for pay for specialists reads: 

“* * *- and the pay for specialists’ ratings shall be as follows: First class, 


$30; second class, $25; third class, $20; fourth class, $15; fifth class, $6; 
sixth class, $3.” 

There being no provision in this act authorizing specialists, the act of 
June 4, 1920, supra, which authorizes the Secretary of War to prescribe 
regulations under which enlisted men of the sixth and seventh grades only may 
be rated as specialists, would be applicable and the pay provided in the quoted 
provision would be payable only to enlisted men af these grades in their 
respective classes. 


The conditions for appointment or rating as specialists as ‘ixed 


by section 4-b of the act of June 4, 1920, 41 Stat., 761, remain un- 
affected by this provision. It merely changes some of the rates of 
pay. 

See in this connection decision of the Comptroller General to 
the Secretary of the Navy, July 17, 1922. 


5. Sec. 12. This section authorizes mileage at the rate of 8 cents per mile 
to officers of any of the services mentioned in the title of the act when 
traveling under competent orders without troops, except for repeated travel 
between two or more places in the same vicinity the head of the department 
may direct that actual and necessary expenses only be allowed, and also that 
actual expenses only shall be paid for travel under orders outside the limits 
of the United States in North America. It is also provided that: 

“Unless otherwise expressly provided by law, no officer of the services 
mentioned in the title of this act shall be allowed or paid any sum in excess 
of expenses actually incurred for subsistence while traveling on duty away 
from his designated post of duty, nor any sum for such expenses actually in- 
curred in excess of $7 per day. The heads of the executive departments 
concerned are authorized to prescribe per diem rates of allowance, not exceeding 
$6 in lieu of subsistence to officers traveling on official business and away from 
their designated post of duty.” ~* 

(a) This paragraph limits the subsistence allowance of officers when in a 
travel status. 

Section 5 of the act authorizes a money allowance for subsistence, ranging 
frdm 60 cents to $1.80 per day, at all times in addition to pay, but the insertion 
of the above-quoted provision will have the effect of eliminating this allow- 
ance while officers are traveling under orders, and while so traveling they will 
be entitled to actual expenses not to exceed $7 per day, or a per diem not to 
exceed $6, in lieu of the subsistence allowance authorized in section 5. 

(b) But it is the opinion of this division that this provision is not applicable 
to officers traveling in a mileage status and that such officers are entitled, 
while traveling, to the subsistence allowance in addition to mileage. 
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The ordinary subsistence allowance authorized by section 5 of 
the act of June 10, 1922, relates to the normal condition of the officer. 
The travel expense allowance provided for in section 12 of that 
act relates to an exceptional condition, and the provisions therefor 
are made relative to that exceptional condition and give either mile- 
age, actual expenses, or a per diem. The limitation as to subsistence 
in section 12 is confined as to what is therefor provided, so as to 
exclude any other allowance because of travel, and has no relation 
to and does not exclude what under section 5 is provided for the 
normal condition “ at all times” in addition to pay. Said general 
allowance therefore continues to be payable while officers are travel- 
ing either in an actual expense, per diem, or mileage status. 


6. Sec. 12. That portion of this section which reads, “In lieu of the trans- 
portation in kind authorized by section 12 of an act * * * approved May 
18, 1920, to be furnished by the United States for dependents, the President 
may authorize the payment in money of amounts equal to such commercial 
transportation when such travel shall have been completed,” is held to mean 
that the travel must be performed within the time as fixed in decisions of the 
Comptroller of the Treasury of December 4, 1920, and March 11, 1921, 27 
Comp. Dec., 510, 790, as modified by the decision of the Comptroller General 
of August 23, 1921, 1 Comp. Gen., 90, the only change permitted under this 
provision being to authorize officers to transport their dependents, on change 
of station, on commercial transportation without the necessity of securing 


transportation in kind from the Quartermaster Corps as required by the act 
of May 18, 1920. 


It was held in 27 Comp. Dec., 790, that the act of May 18, 1920, 
entitled the dependents of an officer or enlisted man ordered.to make 
a permanent change of station to transportation at the expense of 
the United States only if the travel was performed in 60 days, 
although in 27 Comp. Dec., 510, it had been suggested that in some 
circumstances this limit of 60 days might be extended. In 1 Comp. 
Gen., 90, these decisions were modified and the view taken that the 
travel should be performed within a reasonable time to be fixed by 
regulations, and that what was a reasonable time was in the first 
instance a matter for determination by the heads of the department 
whose personnel were within the act. 

The concluding portion of the provision is dependent on action 
by the President. There is nothing in the new law requiring at 
this time a change in the construction of section 12 of the act of 
May 18, 1920, 41 Stat., 604, however it may be when individual cases 
are presented. 


7. Sec. 16. This section provides that nothing contained in this act shall 
operate to reduce the pay of any officer below the pay to which entitled by 
reason of his grade and length of service on June 30, 1922, and that “ nothing 
contained in this act shall operate to reduce the total of the pay and allow- 
ances which any enlisted man of the Army * * * is now receiving during 
his current enlistment and while he holds his present grade or rating.” 

This act is made effective, by section 22, on July 1, 1922, and the question 
presented by the above provision is as to what pay and allowances an enlisted 
man is receiving on June 30, 1922, are to be included in the computation upon 
which to determine the pay and allowances he is to receive on and after 
July 1, 1922, while holding the grade and rating held by him on June 30, 1922. 
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In arriving at the amount of pay and allowances to which an enlisted man is 
entitled on June 30, 1922, it would appear to be proper to include the pay 
of his grade, longevity pay, specialists’ ratings, if any, qualification pay as 
marksman, sharpshooter, expert rifleman, and similar pay provided under 
existing law for enlisted men of the Artillery Corps, pay for certificate of 
merit and medal of honor, and commutation of quarters, heat and light, if in 
receipt of same, additional rations, if entitled thereto, but to exclude foreign- 
service pay and flying pay from the computation as such pay is merely addi- 
tional pay dependent upon being in a flying status and upon service outside 
of the United States, with certain exceptions, and is not considered as pay 
or allowances within the meaning of this section. 


The saving clause operates to save to an enlisted man both foreign- 
service and flying pay to the extent that he would have been en- 
titled thereto during his enlistment current on June 30, 1922, while 
continuing in grade held on that date, had the legislation of June 
10, 1922, not been enacted. 

In this connection it is noted that enlisted men would not have 
been entitled to the additional ration authorized by section 5 of the 
act of May 18, 1920, 41 Stat., 602, had the legislation of June 10, 
1922, not been enacted, after June 30, 1922, the right thereto under 
section 13 of the act being effective only until June 30, 1922, and 
therefore would not retain said right thereafter for the purposes 
of the. computation of his pay and allowances under the saving 
clause for any period after July 1, 1922, and are not entitled on and 
after July 1, 1922, to commutation of heat and light, their right 
on June 30, 1922, to such commutation being one dependent on 
annual appropriation acts, and no provision for such commutation 
having been made for 1923. Act of June 30, 1922, 42 Stat., 716. 

As to the general effect of the saving clause as to enlisted men 
in section 16 of the act of June 10, 1922 (subject to change by enact- 
ments thereafter), see the decision of the Comptroller General to the 
Secretary of the Navy of July 17, 1922, wherein it was said: 

The provision in section 16 of the act of June 10, 1922, supra, contemplates 
that some items of pay and allowances might be greater under the old laws 
than under the new and vice versa some items greater under the new law 
than under the old laws. 

The effect of this provision is to grant to an enlisted man in case the total 
of his pay and allowances under prior laws in effect on June 30, 1922, is 
greater than the total of his pay and allowances under the act of June 10, 
1922, the right to continue to receive the pay and allowances as prescribed 
by the prior laws until the termination of the enlistment or extended enlist- 
men in which serving on June 30, 1922, if he continues in the same grade 
or rating. It does not give him, however, the right to the items of pay 


and allowances that may be greater under the prior laws and also to those 
that may be greater under the act of June 10, 1922. 


RENTAL ALLOWANCE—WARRANT OFFICERS OF COAST GUARD, 


The money allowance for rental of quarters for warrant officers of the 
Coast Guard authorized by sections 6 and 11 of the act of June 10, 
1922, 42 Stat., 628, 630, does not accrue when such officers are serving 
at Coast Guard stations in the United States at which quarters are avail- 
able for and occupied by themselves separately and apart from any de- 
pendents they may possess, irrespective of whether such dependents are 
excluded therefrom by inadequacy or otherwise. 
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Comptroller General McCarl to the Secretary of the Treasury, August 15. 
1922: 


I have your letter of July 15, 1922, requesting decision whether 
warrant officers of the United States Coast Guard on duty in the 
United States at Coast Guard life-saving stations, and themselves 
in the occupancy of quarters at such stations, are entitled under 
the joint service pay act of June 10, 1922, 42 Stat., 625, to a rental 
allowance because no quarters are provided at their stations for 
their dependents or:because for administrative reasons the quarters 
of the officers are not permitted to be shared by their dependents. 

The right of a warrant officer of the Coast Guard to a rental 
allowance is that conferred upon him by sections 11 and 6 of the 
joint service pay act of June 10, 1922, and is a general right to $40 
per month, in addition to his pay, “if public quarters are not avail- 
able,” if he has dependents, and if he has none, subject to the further 
provision—not here material and not otherwise construed or inter- 
preted—that it shall accrue while he is— 

* * * on field or sea duty, temporary duty away from his permanent sta- 
tion, in hospital, on leave of absence or on sick leave, regardless of any 
shelter that may be furnished him for his personal use, if his dependent or 
dependents are not occupying public quarters during such period, “* * * 


but no rental allowance shall be made to any officer without dependents by 
reason of his employment on field or sea duty. 


A warrant officer serving in the United States at a Coast Guard 
station is clearly not serving in any of the conditions mentioned 
in the above-quoted provision, and his right to a rental allowance is 
confined to the general one that he possesses independently of it. 

The sole question then is whether when public quarters are avail- 
able at such a station for the warrant officer himself, and he himself 
is in the occupancy of them, they are yet “not available” for the 
purpose of payment of the rental allowance if his dependents do not 
share them with him, either by reason of their inadequacy or because 
for administrative reasons they are excluded from doing so; or, 
in other words, whether the quarters a warrant officer is thus in 
fact occupying at his station are constructively “not available” 
for him to occupy for the purposes of the rental allowance unless 
also available for occupancy by his dependents. 

I find nothing in either sections 11 or 6 of the act of June 10, 1922, 
which indicates any intent that the allowance shall be payable to a 
warrant officer so stationed when quarters are available for the officer 
himself. On the other hand, under those sections the identical al- 
lowance is payable in such a case independently of whether the 
officer has or has not dependents, conditioned equally in either event 
upon “quarters not being available.” The quarters the availability 
of which is in question are quarters for the officer himself inde- 
pendently of their actual occupancy by his dependents. The test of 











we —— = “ we Sv =< 


SS SS]. 


a 


we 





DECISIONS OF THE COMPTROLLER GENERAL. 119 


their availability is whether they are available for him, whether he 
in fact occupies them or whether he does not, or whether if he occu- 
pies them his dependents can or can not share them. The statute in 
such a case confers no direct right on the dependents to quarters in 
kind, either for occupancy of the quarters with the officer or other- 
wise, nor upon the oflicer to quarters that shall be available for his 
dependents, nor to any increased rental allowance because he has de- 
pendents. The officer therefore does not acquire the status of 
quarters being “ not available” and consequent right to rental allow- 
ance because of the fact that his dependents if he have any are not 
furnished quarters with him. 

Coupled with the right of warrant officers to a rental allowance 
under sections 11 and 6 of the act of June 10, 1922, is their right 
under section 21 of the act to retain the former right, if any, they 
may have possessed to quarters in kind. This does not, however, 
alter the situation. The right, if any, to quarters in kind that could 
be retained by a Coast Guard warrant officer stationed in the United 
States would be one that would likewise be met or satisfied by the 
furnishing of quarters to the warrant officer himself alone and inde- 
pendently of him having dependents, or, if he had them, whether they 
could or did share his quarters with him, and*whether the quarters 
thus available for himself consisted of one room only. 

It is therefore concluded that quarters are available for warrant 
officers serving in the United States at Coast Guard stations when 
available for and occupied by themselves separately and apart from 
any dependents they may possess, and independently of whether such 
dependents are excluded therefrom by inadequacy or otherwise, and 
that the rental allowance does not accrue to warrant officers of the 
Coast Guard so situated. 

Your question is answered in the negative. 


MAINTENANCE ALLOWANCE—VOCATIONAL TRAINEES OF 
VETERANS’ BUREAU. 


The allowance for support and maintenance of vocational trainees authorized 
by act of July 11, 1919, 41 Stat., 159, does not constitute salary within the 
meaning of the act of May 10, 1916, as amended, 39 Stat., 120, 582, pro- 
hibiting the payment of two salaries to one person when they aggregate 
more than $2,000. 

The maximum amounts of the allowance for support and maintenance of voca- 
tional trainees authorized by the act of July 11, 1919, 41 Stat., 159, as in- 
creased by the act of June 5, 1920, 41 Stat., 1021, being dependent upon 
the judgment of the Federal Board for Vocational Education and its suc- 
cessor, the Veterans’ Bureau, the regulation by the board fixing $2,000 
as the maximum aggregate rate of training allowance and salary from a 
Government position to be received by any trainee, was effective from 
April 1, 1921, the date fixed by such regulation, until set aside by order 
of the Director of the Veterans’ Bureau effective April 1, 1922. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

August 15, 1922: 

I have your letter of July 25, 1922, requesting decision whether the 
Veterans’ Bureau vocational trainees are entitled to the maximum 
maintenance allowance provided by law in case the trainee is in the 
employ of the Government and the Government salary and the 
maintenance allowance exceed in the aggregate the rate of $2,000 per 
annum. 

Section 2 of the act of July 11, 1919, 41 Stat., 159, provided for the 
furnishing by the Federal Board for Vocational Education of courses 
of vocational rehabilitation, and provided further that— 


every person electing to follow such a course of vocational rehabilitation 
shall, while following the same, be paid monthly by the said board from the 
appropriation hereinafter provided such sum as in the judgment of the said 
board is necessary for his maintenance and support and for the maintenance and 
support of persons dependent upon him, if any: Provided, however, That in 
no event shall the sum so paid such person while pursuing such course be more 
than $80 per month for a single man without dependents or for a man with 
dependents $100 per month plus the several sums prescribed as family al- 
lowances under section 204 of Article 11 of the War Risk Insurance Act. 


The act of June 5, 1920, 41 Stat., 1021, increased these maximum 
maintenance allowances of trainees to $100 and $120, respectively. 

The Comptroller of the Treasury held that this allowance for 
support and maintenance of vocational trainees does not constitute 
salary within the meaning of the act of May 10, 1916, as amended, 
prohibiting payment of two salaries to one person where the aggre- 
gate payment exceeds the rate of $2,000 per annum. 26 Comp. Dec., 
575. 

It appears that thereafter, in March, 1921, the Federal Board for 
Vocational Education adopted the following resolution : 

The Federal Board for Vocational Education, in order to conform with the 
spirit of the act of May 10, 1916, as amended, limiting to $2,000 per annum 
compensation payable to persons receiving more than one salary from the 
Government, has directed that any person who is concurrently both a trainee 
of the board and an employee of the Government in the classified civil service 
shall not be paid by the board a support and maintenance allowance in excess 
of a rate which, together with the salary received from such position, will 


in the aggregate exceed a rate of $2,000 per annum plus any bonus which is 
authorized by Congress. The board’s resolution is made effective April 1, 1921. 


Section 3 of the act of August 9, 1921, 42 Stat., 148, transferred 
to the Veterans’ Bureau the functions, powers, and duties conferred 
upon the Federal Board for Vocational Education by the vocational 
rehabilitation act hereinbefore referred to, and on April 4, 1922, 
the Director of the Veterans’ Bureau issued district manager letter 
No. 2 advising district managers that allowances to trainees are not 
a salary within the inhibition of the act of May 10, 1916, and are 
payable whether or not the trainees are employed and receiving 
salaries which with the allowance would exceed $2,000 a year. Let- 
ter No. 6, of May 8, 1922, refers to letter No. 4 and directs that 
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payments to be made under that letter are made effective as of April 
1, 1922, and that no retroactive payments prior to April 1, 1922, are 
authorized. 

The law did not fix the amount of support and maintenance allow- 
ance which trainees shall receive. It only provided for allowance 
to a trainee of such sum within a prescribed maximum as in the 
judgment of the Federal Board for Vocational Education was neces- 
sary for his maintenance and support and for the maintenance and 
support of persons dependent upon him. The act of June 5, 1920, 
hereinbefore cited made the increase of maximum provided for 
therein conditioned upon residence “ where maintenance and support 
is above the average and comparatively high.” The law clearly con- 
templated that the allowance should be fixed by the board according 
to its judgment of the necessities of the case. In this connection see 
also 27 Comp. Dec., 762. 

It was competent for the board to limit trainee allowances to such 
amount as with the salary received would equal $2,000 per annum, 
and such is the purport of the board’s resolution. It was competent 
for the Director of the Veterans’ Bureau to remove this limitation of 
the board and permit payment of the maximum allowance in proper 
cases regardless of the receipt by the trainee of a Government 
salary. The resolution of the board was effective until superseded 
by letter No. 4, which letter is not and does not purport to be 
retroactively effective. 

From its effective date to April 1, 1922, tne regulation of the board 
was effective to limit the rights of trainees to such allowance as with 
their salary would aggregate $2,000 a year. The letter of the 
director is effective to supersede the board’s regulation from and 
after March 31, 1922, and set aside thereafter the limitation of the 
resolution. Payment of allowances should be governed accordingly. 


CONFIDENTIAL EXPENDITURES—DIPLOMATIC AND CONSULAR 
SERVICE. 


A certificate issued by the Secretary of State under section 291, Revised 
Statutes, requesting that credit be allowed a disbursing officer for certain 
disallowances in his accounts upon the ground that the nature and object 
of such expenditures are such as should not be disclosed is unauthorized 
and ineffective when the facts concerning the expenditures are not con- 
fidential in character but are disclosed in the voucher and certificate. 


Decision by Comptroller General McCarl, August 16, 1922: 

The Secretary of State applied July 27, 1922, for review of the 
action of this office in disallowing an item of $596.40 in the account 
of Edward Bell, American chargé d’Affaires ad interim at Tokyo, 
Japan, representng payment in excess of $600 for rent of quarters 
for student interpreters for the fiscal year 1921. 
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The act of June 4, 1920, 41 Stat., 741, making appropriation for 
the diplomatic and consular service for the fiscal year 1921 carries 
the following item: 


For rent of quarters for the student interpreters attached to the embassy 
to Japan, $600. 

Vouchers for payment of rent for these student interpreters’ 
quarters for the fiscal year 1921 aggregated $1,196.40, of which $600, 
the full amount appropriated, was allowed and $596.40 was first 
suspended and subsequently disallowed by this office as in excess of 
the amount appropriated. The Secretary of State presented the 
following certificate dated October 19, 1921, as a basis for credit to 
the disbursing officer of the amount of this disallowance: 

By direction of the President and in pursuance of section 291 of the Revised 
Statutes of the United States, I hereby certify that Edward Bell, chargé 
d’affaires ad interim, Tokyo, Japan, has expended the sum of five hundred 
ninety-six and 40/100 dollars ($596.40) during the period from January 1 
to June 80, 1921, and suspended in Mr. Bell’s accounts as follows, $299.10 in 
March quarter, 1921, and $297.30 in June quarter, 1921, from the appropriation 
for “Quarters for student interpreters at embassies, 1921,” for which the 
drafts covering these expenditures should have been paid from the appropria- 
tion, “ Emergencies arising in the Diplomatic and Consular Service, 1921,” the 
nature and object of which expenditure it is deemed inexpedient to make known, 
and I hereby request the accounting officers of the Treasury in the settlement 
of the accounts of the said Edward Bell, chargé d’affaires ad interim of the 
United States, Tokyo, Japan, to allow him a credit for the amount above named 
($596.40). 

The above expenditures are payable under authorization No. 55, of October 
19, 1921. 


The emergency appropriation referred to in this certificate is the 
appropriation carried by the act of June 20, 1920, aforesaid, to 
enable the President to meet unforeseen emergencies arising in the 
diplomatic and consular services, to be expended pursuant to the 
requirements of section 291, Revised Statutes, which provides: 


Whenever any sum of money has been or shall be issued from the Treasury 
for the purposes of intercourse or treaty with foreign nations in pursuance of 
any law the President is authorized to cause the same to be duly settled annu- 
ally with the proper accounting officers of the Treasury, by causing the same 
to be accounted for specifically, if the expenditure may, in his judgment, be 
made public; and by making or causing the Secretary of State to make a cer- 
tificate of the amount of such expenditure as he may think it advisable not 
to specify, and every such certificate shall be deemed a sufficient voucher for 
the sum therein expressed to have been expended. 


The Chief, State and Other Departments Division, this office, 
submitted a memorandum dated January 17, 1922, requesting in- 
struction whether the item should be allowed on the facts shown. 
By memorandum of the Comptroller General dated February 14, 
1922, disallowance of the item was directed. The ground for this 
direction rested upon the conclusion that the expense in question was 
not of the character contemplated by the emergency appropriation 
and section 291, Revised Statutes, that no unforeseen emergency 
existed and the element of administrative discretion to withhold 
specification of the items of expense was entirely wanting, the char- 
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acter of the expense having been fully disclosed by the vouchers 
already presented to this office for credit, and that neither the letter 
nor the purpose of the statute and appropriation extends them to 
after allowance of payments in excess of regularly made specific 
appropriations which have been regularly accounted for on vouch- 
ers specifying the exact nature and amount of the expense. 

In his application for review the Secretary of State does not ques- 
tion the correctness of the statement of facts herein, but bases his 
application solely upon the conclusiveness and finality of his cer- 
tificate under the provisions of section 291, Revised Statutes, and the 
supporting emergency appropriation. 

Speaking generally and without reference to the facts and cer- 
tification in the instant case, I may say that this office recognizes to 
its full extent the discretionary power conferred upon the Secretary 
of State by section 291, Revised Statutes, and in no case will a 
certificate made by the Secretary in conformity with the provisions 
of that section and in support of a payment from the supporting 
appropriation be questioned by this office. But the terms of the 
statute and appropriation are clear and specific, and their scope 
does not extend to the case now in hand. 

The facts of the case are as follows: 

. Under dates of September 30, 1920; December 31, 1920; March 
31, 1921; and June 30, 1921, respectively, the chargé d’affaires made 
quarterly payments of 600 yen each to the Union Estate and In- 
vestment Company on account of rent of premises No. 13 Renianzaka, 
which premises are understood to have been used for student inter- 
preters’ quarters. Reduced to American currency, these payments 
represented $299.10 each, or $1,196.40 for the four quarters of the 
fiscal year. Each of the vouchers was charged to the appropriation 
for rent of quarters for student interpreters. The first two quarterly 
payments, aggregating $598.20, were approved by the State Depart- 
ment as chargeable to the said appropriation. Of the third quar- 
terly payment only $1.80 was approved by the State Department as 
chargeable to this appropriation. No part of the fourth and last 
quarterly payment was approved as a charge against this appropri- 
ation. 

Under date of August 30, 1920, the chargé d’affaires drew for 
$1,173.02 on account of salaries, tuition, and house rent for student 
interpreters, and the requisition of the State Department for pay- 
ment of the draft apportioned to house rent only $149.55. Like 
draft for $1,742.09 was drawn November 2, 1920, of which the 
requisition apportioned $150 to rent of quarters. Draft of Feb- 
ruary 7, 1921, was for $1,799.10, of which $299.10 was apportioned 
to rent of quarters. Draft of April 30, 1921, was for $1,016.32, of 
which $299.10 was apportioned to rent. As originally rendered, the 
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account showed rent payment aggregating $1,196.40, of which $600 
only was approved by the State Department. The chargé d’affaires 
stood charged with $897.75 drawn under this appropriation. The 
certificate of the Secretary of State hereinbefore quoted was ap- 
parently given for the purpose of relieving the chargé d'affaires 
of the charge standing against him because of payment of rent in 
excess of the amount appropriated for that purpose. 

There can be no doubt, I think, that the transaction and certificate 
in this case are within neither the letter nor the intent and purpose 
of the law. The letter of the law is to the effect that the Secretary 
may make “a certificate of the amount of such expenditure as he 
may think it advisable not to specify.” The certificate in question 
specifies with particularity the exact expenditures which the certifi- 
cate is designed to cover, thus conclusively negativing any assump- 
tion that the expenses were of the confidental character contemplated 
by the intent and purpose of the law, which is to protect expendi- 
tures which the policy of the State Department requires shall not be 
made public. 

The effect of the procedure followed by the State Department in 
this case is to place upon the General Accounting Office the responsi- 
bility for the allowance of payments known to be in excess of the 
amount appropriated and therefore known to be unlawful. Such an 
allowance can be justified only by the certificate, which, in my judg- 
ment, does not conform to either the letter or the intent and purpose 
of the law. In case of a certificate conforming to the provisions of 
section 291, Revised Statutes, the Secretary of State assumes entire 
responsibility for expenditures not specified to the General Account- 
ing Office. The payments now in question were not made from the 
emergency appropriation but were made in regular course of busi- 
ness from funds drawn under a regular appropriation and ac- 
counted for on fully itemized vouchers, in accordance with the first 
of the two alternative procedures provided for in section 291, Re- 
vised Statutes. There is no warrant in the certificate which has 
been made for allowance of the payments under the second alterna- 
tive procedure of the section as emergency expenses which the Sec- 
retary deems it not advisable to specify. 

I find no error in the former decision as applied to the facts of 
this case, and i!) must accordingly be affirmed. 


NATIONAL GUARD DRILL PAY—ENLISTED MAN TRANSFERRED 
FROM ONE ORGANIZATION TO ANOTHER DURING MONTH. 


An enlisted man of the National Guard who is transferred from one organiza- 
to another during the month is entitled to drill pay for that month pro- 
vided he attended 60 per cent of the drills prescribed for the respective 
organizations for the portion of the month he was a member thereof. 
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Comptroller General McCarl to Maj. M. T. Legg, August 16, 1922: 

There has been received your letter of June 27, 1922, requesting 
decision whether you are authorized to pay supplemental pay roll 
(therewith transmitted) of the headquarters detachment and combat 
train, Two Hundred and Twelfth Coast Artillery Corps, New York 
National Guard, for the period July 1 to December 31, 1921, con- 
taining the claim of Pvt. William R. Odell, for pay for five drills 
attended during the month of December. 

It appears that Odell was a member of the headquarters battery 
December 1 to 8, inclusive; that during this period two drills were 
ordered for the organization and that Odell attended both. During 
the entire month of December five drills were ordered for this 
organization. During the period December 9 to 31, inclusive, four 
drills were ordered for the headquarters detachment and combat 
train (the only drills ordered for the organization during the entire 
month) and Odell attended three of these drills. 

The question is whether under section 110 of the national defense 
act, 41 Stat., 784, he may be paid for the five drills as in excess 
of 60 per cent of the drills “prescribed for his organization ” 
for the period he was a member of each organization or whether 
the total of the drills prescribed for both organizations during the 
entire month of December, nine, were the number “ prescribed for 
his organization,” 60 per cent of which he must have attended to be 
entitled to pay. 

Odell was, prior to December 1, 1921, a member of the National 
Guard, and during that month was transferred from one organiza- 
tion to another. While a member of the first organization two 
drills were prescribed, and while a member of the second four drills 
were prescribed, a total of six, of which Odell attended five, more 
than 60 per cent of the drills prescribed. Had he been a member 
of one organization during the entire month there would be no 
question of his right to pay, and the right is not affected by his 
transfer from one organization to another so long as he attends 
60 per cent of the total of drills or other exercises prescribed for 
both the organizations during the portions of the month he was a 
member of each. 

The case here considered is entirely different from the case con- 
sidered in decision of December 13, 1921, 1 Comp. Gen., 320, where 
men enlist or are discharged from the National Guard during a 
month, and who do not attend the required proportion of drills pre- 
scribed during that entire month. The month is the unit of calcula- 
tion fixed by the statute, and no pay accrues where during a month 
there is attendance at less than 60 per cent of the drills or other 
exercises prescribed for the organization of which the man is a 
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member, and the fact that he was not a member during the entire 
month does not change the unit. 

But this rule has no application where a man is a member of the 
National Guard during the entire month and is transferred from 
one organization to another. In such a case during the month 
in which transferred “his organization” has reference to the or- 
ganizations of which he was a member, and the total of the drills or 
other exercises prescribed for each during the portion of the month 
he was a member constitutes the drills or other exercises of which 
he must attend 60 per cent. 

If the voucher herewith returned is otherwise correct, you are 
authorized to pay it. 








WATER FOR CENTER MARKET, DISTRICT OF COLUMBIA. 









No payment is required te be made to the District of Columbia for water 
used in Center Market by the Government, said market being owned and 
operated by the United States. 

The exemption of the Federal Government from payment for water furnished 

for its use in Center Market in the District of Columbia does not extend to 

the- tenants of Center Market, and payment for water furnished such 
tenants may be made from the appropriation for operation and manage- 
ment of Center Market, subject to reimbursement by said tenants. 


Comptroller General McCarl te the Secretary of Agriculture, August 17, 
1922: 


I have your letter of July 25, 1922, requesting decision whether 
the appropriation for operation and management of the Center 
Market, District of Columbia, is available to pay charges made by 
the District of Columbia for water used at said market. 

The Center Market is now owned and operated by the United 
States Government. See act of March 4, 1921, 41 Stat. 1441. 
Therefore the District of Columbia is not authorized to charge for 
water used therein by the Government itself unless specific statutory 
authority exists therefor. 5 Comp. Dec., 960; 27 id., 163. 

The act of May 11, 1922, 42 Stat. 538, contains a provision as 
follows: 


























CENTER MARKET, DISTRICT OF COLUMBIA. 
Operation and management: To enable the Secretary of Agriculture, in car- 
rying out the provisions of ,the Act of March 4, 1921 (Forty-first Statutes at 
Large, page 1441), to pay for ice, electricity, gas, water, fuel, travel, station- 
ery, printing, telegrams, telephones, labor, supplies, materials, equipment, mis- 
cellaneous expenses, necessary repairs and alterations, to be reimbursed by any 
person for whose account any such expenditure may be made; * * 
$165,000. 


The appropriation thus made must be held to provide specifically 
for payment for water furnished for the use of Government tenants 
in the market, the amount of such payment to be reimbursed by 
said tenants. It is not a use of water by the Government, itself. 
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You are advised, therefore, that to the extent that the charges made 
by the District of Columbia are for water furnished for the use of 
fenants in the market payment therefor is authorized under the 
appropriation in question, the amount of such payments to be 
charged against the tenants. 


ADDITIONS AND IMPROVEMENTS BY THE DISTRICT OF COLUMBIA 
TO LEASED PREMISES. 


The authority conferred on the Commissioners of the District of Columbia 
under the act of July 11, 1919, 41 Stat. 39, “to purchase or lease the 
necessary plants, buildings, and land” for the disposal of the city refuse 
did not authorize them to erect extensive additions or improvements for 
the owner of the land leased thereunder, and such an agreement for their 
erection, the cost to be deducted from the monthly rental until fully reim- 


bursed, would be an advance payment and prohibited by section 3648, 
Revised Statutes. 


Comptroller General McCarl to the President, Board of Commissioners of the 
District of Columbia, August 17, 1922: 


I have your letter of August 7, 1922, with inclosures requesting 
decision of a question presented as follows: 


a. Whether the commissioners under the act of July 11, 1919, and the 
terms of the lease and agreement of June 7, 1922, may pay from the appropri- 
ation “ For disposal of city refuse” the cost of the work contemplated by the 
proposal of the Sparks Crematory Construction Company, accepted by the 
commissioners by their order of July 28, 1922, a copy of which is transmitted 
herewith. 

b. What improvements, if any, may be made by the commissioners under 
the act of July 11, 1919, and of the lease and agreement of June 7, 1922, to 
the plant of the Washington Reduction Company and paid for from the 
appropriation “ Disposal of city refuse,” such payments to be reimbursed to 
the District of Columbia by monthly deductions from the agreed rental until 
the full amount has been repaid. In this connection attention is invited to 
the fact that some of the proposed improvements are removable in their en- 
tirety, while others, such as the chimney, are not. 


The proposal of the Sparks Crematory Construction Co. is 
not before me, but the order of the commissioners accepting it indi- 
cates that said proposal covers the construction of additional incin- 
erators and increasing the height of the chimney, at a total cost of 
$16,450. 


The act of July 11, 1919, 41 Stat. 39, contains provisions as 
follows: 


And the said commissioners are further authorized, if in their opinion such 
action shall be to the best interests of the District of Columbia, to hereafter 
to conduct any or all of the operations involved in the collection and disposal 
of city refuse of every kind as municipal functions, and for that purpose to 
purchase or lease the necessary plants, buildings, and land, to purchase or 
hire horses and horse-drawn vehicles, passenger-carrying and other motor- 
propelled vehicles, equipment, and machinery, and to employ expert and other 
personal services, and labor, and to pay traveling, maintenance, incidental, 
and contingent expenses: Provided, That products arising from such oper- 
ations conducted as authorized herein may be sold and the proceeds arising 
therefrom shall be paid into the Treasury of the United States to the credit 
of the United States and the District of Columbia in equal parts: Provided 
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further, that any or all operations herein authorized to be conducted as 
municipal functions may be put into effect as such upon the expiration of any 
of the existing contracts for the collection and disposal of city refuse or upon 
the failure of any of the present contractors to properly perform the wor® 
covered by their contracts. 


The appropriation involved in the submission is made in the act of 
June 29, 1922, 42 Stat. 681. In so far as material to the question here 
presented to the terms of said appropriation are as follows: 


To enable the commissioners to carry out the provisions of existing law 
governing the collection and disposal of gar’‘nge, dead animals, night soil, and 
miscellaneous refuse and ashes in the District of Columbia, * * * 750,000. 


The improvements contemplated under the contract with the 
Sparks Crematory Construction Co. are in furtherance of the 
provisions of the lease and another agreement, both dated January 
7, 1922, under which the District of Columbia undertook to make 
certain improvements at a cost of not to exceed $20,000 to an inciner- 
ator plant owned by the Washington Reduction Co. (Inc.), and 
leased from said company by the District of Columbia for one year 
from July 1, 1922, with an option for a further period of four years, 
at a rental of $15,500 a year; payable in monthly installments. 

Both the lease and the separate agreement made concurrently 
therewith provide for a deduction from the monthly rent at the rate 
of $468.33 per month for the first year and $333.33 per month for 
each year thereafter until the entire cost of the improvements paid 
for by the District shall have been recouped. 

The arrangement made in this case is tantamount to an advance 
of funds by the District of Columbia for the erection of an extensive 
improvement to a plant not owned but only leased by the district. 
There is no specific authority of law for such advances. The provision 
in the act of July 11, 1919, hereinbefore quoted, and which author- 
izes the commissioners to purchase or lease a plant does not expressly 
provide for the erection of a plant or part thereof for the owner of 
land leased to the District, nor do I find anything in said provision 
to justify the assumption that such procedure was contemplated by 
Congress. 

It has been held in some cases that appropriations available for 
the payment of rent may be used for necessary repairs or improve- 
ments to the rented premises; but in those cases the repairs and 
improvements were minor in character and it was specifically pro- 
vided in the lease that they should be made as a part of the consider- 
ation for the rental. In the case here presented the contemplated 
improvements consist of extensive construction work—an enlarge- 
ment of the plant—at a cost ($16,450) in excess of the stipulated 
rent for an entire year. 

If the cost of the proposed improvements in this case be regarded 
as a part of the rent, then payment thereof at the beginning of or at 











DECISIONS OF THE COMPTROLLER GENERAL, 129 


any time during the first year of the tenancy, the sum to be assimi- 
lated thereafter, would be in contravention of the provisions of section 
3648, Revised Statutes, because the amounts paid would be in excess 
of the value of the accrued rent at the time of payment. 

For the reasons herein stated the questions submitted are answered 
in the negative. 


PASSPORT FEES COLLECTED IN VIRGIN ISLANDS. 


The requirement in the act of July 1, 1922, 42 Stat., 788, that passport fees 
collected in the Virgin Islands be paid into the treasuries of said islands 
applies to the $9 fee for passports, but does not bar the retention by the 
official executing the application for the passport of the $1 fee for such 
execution, as authorized by act of June 4, 1920, 41 Stat., 750. 

Comptroller General McCarl to the Secretary of State, August 18, 1922: 

I have your letter of August 14, 1922, requesting decision as fol- 
lows: 

I beg to request your opinion as to the effect of a provision contained in 
“An act Inaking appropriations for the Navy Department and the naval service 
for the fiscal year ending June 30, 1923, and for other purposes,” approved 
July 1, 1922, which reads as follows: 

“Tor expenses incident to the occupation of the Virgin Islands and to the 
execution of the provisions of the act providing a temporary government for 
the West Indian Islands acquired by the United Sfates from Denmark, and 
for other purposes, approved March 8, 1917, to be applied under the direction 
of the President, $343,440: Provided, That quarantine and passport fees col- 
lected in the Virgin Islands shall hereafter be paid into the treasuries of said 
islands,” 

Your attention is invited to the provisions of section 1 of “An act making 
appropriations for the Diplomatic and Consular Service for the fiscal year end- 
ing June 30, 1921,” approved on June 4, 1920, which reads in part as follows: 

“From and after the 1st of July, 1920, there shall be collected and paid 
into the Treasury of the United States quarterly a fee of $1 for executing 
each application for a passport and $9 for each passport issued to a citizen 
or person owing allegiance to or entitled to the protection of the United 
States: Provided, That nothing herein contained shall be construed to limit 
the right of the Secretary of State by regulation to authorize the retention 
by State officials of the fee of $1 for executing an application for a pass- 
wet 2 Se 
’ Before communicating further with the governor of the Virgin Islands, it 
seems desirable to obtain your opinion to whom fees shall be paid for passport 
applications taken in the Virgin Islands. that is, the passport fee of $9 as 
well as the fee of $1 for executing the application. 


The provisions of the act of June 4, 1920, 41 Stat., 750, were only 
changed by the later act so that amounts theretofore collected in the 
Virgin Islands for passport fees, and deposited in the Treasury of 
the United States shall from the effective date of the statute be de- 
posited in the treasuries of the Islands. 

You are advised that the fee of $1 for executing each application 
for a passport may be retained by the official designated by the Secre- 
tary of State to execute such passports in regulations promulgated 
under the act of June 4, 1920. 

The amount represented by the $9 fee collected is required to be 
deposited quarterly into the treasuries of the Virgin Islands to be 
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used and expended for the Government and benefit of the islands 
under such rules and regulations as the President may prescribe as 
provided in section 5 of the act of March 31, 1917, 39 Stat., 1133. 


OBLIGATION OF APPROPRIATIONS BY REQUISITIONS BETWEEN 
GOVERNMENT DEPARTMENTS OR ESTABLISHMENTS. 


An order placed by one department or establishment of the Government with 
another, for a bona fide need of the fiscal year then current, obligates 
the appropriation current for such fiscal year on the same basis as an order 
placed for such 2 need pursuant to a valid contract with other than such de- 
partment or establishment of the Government, and, if there be a default in 
delivery by such department or establishment, the articles or supplies may 
be procured otherwise and charged under the appropriation thus obligated. 


Comptroller General McCarl to the Secretary of War, August 18, 1922: 
I have your letter of August 2, 1922, reading: 


1, On June 8, 1922, this office issued procurement authority No. QM 1644 in 
the sum of $100,000.00 to the quartermaster supply officer, Chicago general in- 
termediate depot, Chicago, Ill, covering the procurement of a large quantity 
of motor transport tools necessary to complete sets and shop units. 

2. When the circular advertisement was issued on June 7, 1922, the General 
Supplies Committee advised that certain of these supplies were on hand at 
Hog Island, Pa., under jurisdiction cf the United States Shipping Board. Un- 
der existing regulations it was necessary that calls be placed on the Shipping 
Board. Under date of June 29, 1922, this office initiated requisition on the 
U. S. Shipping Board, after verification of the availability of the supplies, for 
the items reported by the General Supplies Committee. On July 28th the Ship- 
ping Board advised that the supplies are not available and will not be supplied. 

3. In view of the foregoing, decision is requested as to whether or not in 
this instance the Shipping Bourd may be considered as a defaulting contractor 
and the supplies be procured now under the appropriation for fiscal year 1922, 
provided the criginal allotment of funds covered by procurement authority No. 
1644 in the sum of $100,000.00 is not exceeded. 


The matters primarily for consideration are (1) the availability 
of the balances of appropriations necessary to the fulfillment of con- 
tracts properly made during the period when such appropriations 
were current and available for obligation, (2) the use in an ensuing 
fiscal year of the balance under an annual appropriation, the use of 
which during the fiscal year for which the appropriation was made 
was prevented by the default of a contractor, etc., and (3) the effect 
of an order or requisition on another department or establishment 
of the Government if such order, requisition, etc., was issued during 
the period when the appropriation sought to be charged was current 
and available for obligation. 

As to (1): In decision of April 17, 1922, to the Secretary of Com- 
merce, 8 MS. Comp. Gen., at page 1083, it was said: 


* * * balances of appropriations necessary to the fulfillment of contracts 
made within a particular fiscal year are available for the payment of obliga- 
tions thereby incurred if such contracts properly were made; that is, in form 
properly executed and for bona fide needs of the fiscal years current when the 
contracts were made. 
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As to (2): In decision of July 7, 1902, 9 Comp. Dec., 10, quoting 
the syllabus, it was said: 


The use in the ensuing fiscal year of the balance of an annual appropriation, 
the use of which during the fiscal year for which the appropriation was made 
had been prevented by the default of a contractor, is not prohibited by section 
8690, Revised Statutes. 


As to (3): In decision of October 5, 1921, 2 MS. Comp. Gen. 198, 
rendered on the basis of your request, you were advised, as to a request 
of or order on the Attorney General to prosecute condemnation pro- 
ceedings for the acquirement of certain lands, as follows: 


The appropriation was limited to the fiscal year 1921 aud the question is 
whether an obligation was credited against it within that fiscal year. 

The appropriation could be obligated only by the action of the department 
to which it was made. This action was taken well within the fiscal year by 
the request upon the Attorney General to begin the condemnation proceedings 
and by the allotment of funds. It was the equivalent of an order issued for 
a purchase the delivery of which is delayed, but which order nevertheless is 
chargeable to the fiscal year in which issued. 


As the present request for decision is in general terms, unaccom- 
panied by data showing the appropriation to be charged, etc., the 
decision must likewise be general. Generally, an order or requisition 
placed with another department or establishment, as under the 
facts submitted, has the effect of any order otherwise placed pur- 
suant to a valid contract, and if there was a default in delivery by 
such department or establishment, the matter, as affecting the ap- 
propriation sought to be charged, would be on the same basis. 
Therefore, if the order placed with the Shipping Board was for 
a bona fide need of the fiscal year current at the time such order was 
placed, etc., the articles, etc., ordered but not delivered may be pro- 
cured otherwise and charged under the appropriation as to which 
the procurement authority was issued, provided such appropriation 
was otherwise available. 


PER DIEM IN LIEU OF SUBSISTENCE—ARMY FIELD CLERKS. 


An Army field clerk appointed for service abroad can not be regarded as on 
temporary duty while serving at the station to which regularly assigned 
abroad, and is not entitled to a per diem at the rate of $4 during any part 
of the period of his service at such station notwithstanding the fact that 
orders may have been issued purporting to designate such service as tem- 
porary duty. 

Decision by Comptroller General McCarl, August 19, 1922: 

David G. Coran applied April 12, 1922, for a reopening and re- 
view of a settlement made by the Assistant Auditor for the War 
Department in France February 13, 1919, and affirmed by the As- 
sistant Comptroller of the Treasury in France March 10, 1919, in 
which was disallowed his claim for difference between per diem at 
the rate of $4 and $2 for the period from January 30, 1918, to Feb- 
ruary 28, 1918, while on duty as an Army field clerk at Paris, France. 
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The material facts in this case and the grounds on which the set- 
tlement in question was based are set forth fully in the decision of 
the Assistant Comptroller of the Treasury in France dated March 
10, 1919, and need not be repeated here. I find no error in the 
statement of facts or conclusion of law announced in said decision 
and no material facts are now presented which were not under con- 
sideration when said decision was rendered. 

It appears that claimant was appointed December 14, 1917, as 
an Army field clerk for service abroad; that by order dated De- 
cember 14, 1917, he was directed to proceed without delay to New 
York City and report in person to the commanding general, East- 
ern Department, for temporary duty at general headquarters while 
awaiting available tarnsportation ‘to France; that by said order he 
was also directed to proceed by first available transport to France 
and to report to the commanding general of the A. E. F. for duty; 
that said order stipulated that per diem of $4 would “be paid to 
these clerks while traveling and while on temporary duty as in- 
dicated, as provided for under paragraph 733, Army Regulations, 
1913”; that by order of the commanding general of the Eastern De- 
partment dated February 21, 1917, he was directed to report to 
the general superintendent, Army Transport Service, for first avail- 
able transportation to France and upon arrival there to report to 
the commanding general A. E. F. for assignment to duty; that he 
sailed from New York January 7, 1918, arrived at Liverpool Jan- 
uary 17, 1918, and proceeded to Blois, France; that by order dated 
at Blois January 28, 1918, he was directed to proceed to Paris, and 
report to Lieut. Col. H. E. Wilkins, Q. M. C.; that he arrived at 
Paris 9 p. m., January 29, 1918, and on January 30, 1918, entered 
upon the duty for which he was appointed; and that under date of 
March 25, 1918, an order was issued by the adjutant, headquarters 
casual officers’ depot, Blois, purporting to amend the order of 
January 28, 1918, so as to indicate that the assignment to Paris was 
for temporary duty. 

Claimant contends that his duty at Paris was temporary duty and 
that accordingly he was entitled to per diem at the rate of $4 for 
the first 30 days of such duty. 

The order of March 25, 1918, is of no force or effect in so far as 
claimant's status while on duty at Paris is concerned. He did not 
have a regular duty station in the United States. He was appointed 
for service abroad and Paris was the station at which he was regu- 
larly assigned for duty abroad. 

Upon a review of the matter no difference is found and the settle- 
ment made February 13, 1919, as affirmed March 10, 1919, is sustained. 
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USE OF AIRPLANE MAIL SERVICE APPROPRIATIONS FOR 
BUILDINGS. 


The operation and maintenance of airplane mail service between New York 
and San Francisco via Chicago, Ill, and Omaha, Nebr., having been 
authorized by a special appropriation therefor in the act of June 19, 1922, 
42 Stat., 657, such appropriation must be held available for expenditures 
absolutely essential to such service, and if it is a fact that it will be im- 
possible to maintain and operate the airplane mail service via Chicago 
during the year for which the appropriation was made without the erec- 
tion of hangars, shops, 2nd storehouses on the landing field at Chicago, 
the erection of such facilities is authorized notwithstanding the general 
restriction on the erection of public buildings and public improvements 
not specially appropriated for. (2 Comp. Gen. 14, modified.) 


Comptroller General McCarl to the Postmaster General, August 19, 1922: 

I have your letter of August 10, 1922, requesting a reconsideration 
of my decision of July 12, 1922, 2 Comp. Gen., 14, to the effect that 
the appropriation made in the act of June 19, 1922, 42 Stat., 657, for 
the operation and maintenance of airplane mail service between New 
York and San Francisco via Chicago and Omaha is not available 
for the erection of buildings (hangars. shops, and storehouses) of 
a more or less permanent nature on one or more of the landing fields 
established in connection with said airplane mail service. 

Your letter of August 10 partakes more of the nature of a new 
submission than of a request for reconsideration, as it relates only 
to the landing field at Chicago and sets forth material facts which 
were not before me when the decision of July 12, 1922, was rendered. 

The new facts are that the landing field at Chicago, which was 
established under authority of the act of April 24, 1920, 41 Stat., 
579, and on which the necessary buildings were erected, was on 
rented land; that by reason of the sale of said land the department 
recently has been required to vacate the field; that a new field 
is being established on Government-owned land on which there 
are no hangars, shops, etc.; that facilities at Chicago for the housing, 
conditioning, repairing, and reconstructing of airplanes are abso- 
lutely necessary to the practical maintenance and operation of an 
airplane mail route between New York and San Francisco via 
Chicago; and that at the present time there are no such facilities 
available at or near Chicago. 

It is understood from your letter that in view of the facts set 
forth in the preceding paragraph it will be impossible to main- 
tain and operate airplane mail service between New York and 
San Francisco via Chicago during the current fiscal year as con- 
templated under the appropriation hereinbefore mentioned unless 
the necessary hangars, shops, ete., can be erected on the recently 
acquired landing field at Chicago. If such be the fact, the use 
of the appropriation in question for the erection of the necessary 
facilities at the new landing field at Chicago is authorized under 
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the rule that when a special appropriation is made to accomplish a 
specific purpose, as in the case here presented, said appropriation 
must be held to be available for all expenditures absolutely essen- 
tial to the accomplishment of the specific object for which it was 
made, notwithstanding the provisions of any general statute which 
otherwise would prohibit such expenditures. 22 Comp. Dec., 317. 





TRANSPORTATION OF MEMBERS OF COAST AND GEODETIC SUR- 
VEY—LAND-GRANT DEDUCTIONS AND MILEAGE OF OFFICERS. 





Members of the Coast and Geodetic Survey, when operating under and at the 
expense of the Department of Commerce, are not troops of the United 
States within the meaning of the land-grant laws, and payment for trans- 
portation furnished by railroads on Government transportation requests 
should be made without deduction for land-grant. 

When officers of the Coast and Geodetic Survey are furnished transportation 
requests covering travel for which they would be entitled to mileage the 
deduction from the mileage allowance is fixed by the act of June 12, 1906, 
34 Stat., 246, at 3 cents per mile, and the fact that the cost of the transpor- 

tation to the Government may be greater does not authorize any greater 

deduction, 

Comptroller General McCarl to the Secretary of Commerce, August 22, 1922: 

There has been received your letter of July 17, 1922, citing section 
12 of the act of June 10, 1922, 42 Stat., 631, which fixes the mileage 
allowance of, among others, commissioned oflicers of the Coast and 
Geodetic Survey when traveling under competent orders without 
troops, and extending to these officers the provisions of law, 34 Stat.. 
246, applicable to officers of the Army for the issuance of transporta- 
tion requests when traveling on a mileage basis, and requesting 
decision— 

(1) Whether or not travel performed by commissioned officers of the Coast 
and Geodetic Survey is subject to land-grant deductions, and (2) shall a flat 
rate of three cents per mile be deducted from the mileage account regardless 
of the amount charged by the railroad company, as provided in the act of 


June 12, 1906, 34 Stat., 246, or shall the actual sum paid for such transportation 
be deducted? 


You add that— 


The prevailing rate charged by the railroad is 3.6 cents per mile, whereas 
the act of June 12, 1906, supra, provides for a deduction of only three cents 
per mile for all transportation furnished on Government requests. 


The Coast and Geodetic Survey normally operates under and at the 
expense of the Department of Commerce, and not as a part of the 
military forces of the Nation, except as provision is made in section 
16 of the act of May 22, 1917, 40 Stat., 87, for the temporary transfer 
when a national emergency exists of such personnel thereof as the 
President may deem to the best interest of the country, to the War 
or Navy Department, the cost of such personnel after transfer to be 
borne by the department to which transferred. 

It was held by the Supreme Court in decision of April 10, 1922, re 
Louisville and Nashville Railroad Co, vy. United States, that the 
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members of the Coast Guard, although by the act of January 28, 
1915, 38 Stat., 800, constituted “a part of the military forces of the 
United States,” are not tréops of the United States within the mean- 
ing of the land-grant acts when the Coast Guard operates under and 
at the expense of the Treasury Department, although otherwise when 
it operates under and at the expense of the Navy Department. See 
1 Comp. Gen., 657. 

Applying the reasoning of that decision to the Coast and Geodetic 
Survey as established by law, your first question is answered by say- 
ing that when the Coast and Geodetic Survey is operating under and 
at the expense of the Department of Commerce the members thereof 
do not constitute troops of the United States within the meaning of 
the land-grant acts and payment for transportation furnished by rail- 
roads on Government transportation requests should be made without 
deduction for land-grant as for troops of the United States. 

With respect to your second question, the act of June 12, 1906, 
34 Stat., 246, so far as here material, provides— 


That officers who so desire may, upon application to the Quartermaster's 
Department, be furnished under their orders transportation reques:s for the 
entire journey by land, exclusive of sleeping and parlor car accommodations, 
or by water; and the transportation so furnished shall, if travel was performed 
under 2 mileage status, be a charge against the officer's mileage account, to be 


deducted at the rate of three cents per mile by the paymaster paying the account, 
+ 7 * 


The deduction to be made is fixed by the statute at 3 cents per mile, 


without reference to what the cost to the Government will be, whether 
more or less than 3 cents per mile. To deduct more than the amount 
fixed in the statute would in effect be a reduction of the statutory 
mileage allowance, which under present mileage laws, where land- 
grant is not involved is, in effect, 8 cents per mile, or if the officer so 
desires, 5 cents per mile and transportation requests. 

Your second question is answered accordingly. 


SPECIALISTS’ RATINGS. 


The acceptance, after July 1, 1922, of a specialist’s rating by an enlisted man of 
the Army does not constitute a change in grade within the meaning of the 
saving clause in section 16, act of June 10, 1922, 42 Stat., 632, and such 
enlisted man, during his enl:stment current on June 30, 1922, and without 
change of grade, may continue in receipt of the total pay and allowances 
to which entitled under laws in effect on June 30, 1922, if greater than the 
total pay and allowances provided by said act. (See 2 Comp. Gen., 196.) 


Comptroller General McCarl to Capt. A. E. Sawyer, United States Army, 

August 23, 1922: 

There has been received, by reference, your letter of July 31, 1922, 
with accompanying voucher, wherein decision is requested as to the 
amount you are authorized to pay Paul A. Michaels, private, Thirty- 
fifth Company, Coast Artillery Corps, for the month of July, 1922, 
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who has had less than five years’ service and who was given a sixth- 
class specialist rating on July 5, 1922. The question presented 
resolves itself into whether the acceptance of a specialist rating is 
a change in grade within the meaning of section 16 of the act of 
June 10, 1922, 42 Stat., 632. 

Michaels first entered the military service on May 26, 1920, for 
a period of three years, and, as a private, was in receipt, on June 
30, 1922, under the act of June 4, 1920, 41 Stat., 761, of pay at the 
rate of $30 a month. Section 9 of the act of June 10, 1922, 42 Stat., 
629, provided that on and after July 1, 1922, the base pay of an 
enlisted man of the seventh grade, private, should be $21 a month. 
The same section fixed the pay of a sixth-class specialist at $3 a 
month. If the acceptance of the specialist rating constituted a 
change in grade, Private Michaels is entitled to $30 a month for 
the period from July 1 to 4 and to $24 a month for the period from 
July 5 to 30, 1922. 

The rating of specialist first appeared in the Army by reason of 
the act of June 4, 1920, 41 Stat., 761, and it was held that the 
acceptance of a specialist rating did not constitute a change in 
grade within the meaning of the proviso contained in section 4b 
of the act, 27 Comp. Dec., 393. Section 9 of the act of June 10, 
1922, refers to only seven pay grades for enlisted men of the Army 
and the rating of specialist is not included therein but is referred 
to separately. 

It is clear from the language used that the acceptance of a spe- 
cialist rating by an enlisted man of the appropriate grade does not 
constitute a change in grade. The effect of the saving clause in 
section 16 of the act of June 10, 1922, is to grant to an enlisted man 
of the Army in case the total of his pay and allowances under 
prior laws is greater than the total of his pay and allowances under 
the act of June 10, 1922, the right to continue to receive the pay 
and allowances as prescribed by prior laws until termination of the 
enlistment in which he is serving on June 30, 1922, while he con- 
tinues in the same grade. It does not give him, however, the right 
to the items of pay and allowances that may be greater under prior 
laws and also to those that may be greater under the act of June 
10, 1922. Decision of Comptroller General to the Secretary of the 
Navy, July 17, 1922, 2 Comp. Gen., 21. 

The voucher forwarded by you is returned herewith end you are 
advised that the acceptance by Private Michaels of a specialist rat- 
ing did not constitute a change in grade and he should continue to 
be paid during his current enlistment and while he ho'd his present 
grade at the rate of $30 per month. 
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VERIFICATION OF EXPENSE ACCOUNTS OF EMPLOYEES OF 
PANAMA CANAL. 


The verification of expense accounts under oath or by affirmation has long 
been recognized by the accounting officers of the Government as a neces- 
sary accounting requirement, and such verification of all expense accounts of 
employees of the Panama Canal will hereafter be required by the Comp- 
troller General under the authority conferred upon him by sections 304 
and 309 of the act of June 10, 1921, 42 Stat., 24, 25. 


ee General McCarl to the Governor of the Panama Canal, August 
, 1922: 3 


I received July 27, 1922, a communication from the chief of office, 
the Panama Canal, Washington, D. C., reading: 


The disbursing clerk of this office is in receipt of a letter from the General 
Accounting Office, War Department Division, dated June 13, 1922, a copy of 
which is inclosed herewith. 

In this letter the disbursing clerk is advised that it will be necessary for all 
officers and employees traveling on official business to support their expense 
accounts with affidavits. On June 30, 1905, the Comptroller of the Treasury 
decided that it would not be necessary for officers and employees of the Panama 
Canal to support traveling expense vouchers by affidavits. See decision of June 
30, 1905, copy of which is inclosed herewith. Since the rendition of this deci- 
sion youchers for reimbursement of traveling expenses of officers and em- 
ployees of the Panama Canal have not been supported by affidavits. 

Section 5438 of the Revised Statutes, as amended by the act of May 30, 1908 
(35 Stat., 555), makes it as great a crime to certify falsely to any voucher or 
expense account as to swear falsely to such voucher or expense account. This 
section as amended provides a punishment by imprisanment for not more than 
two years and by a fine not exceeding $500 for making a false certificate. 

It would seem, therefore, that there is no necessity of requiring expense 
vouchers to be sworn to, as it would frequently happen that it would be very 
inconvenient for inspectors to secure affidavits to their expense accounts and 
they would frequently have to pay out of their own funds the cost of having such 
affidavits administered. 

It is requested that you review the decision of the General Accounting Office, 
War Department Division, and advise this office whether it can continue the 
practice that has heretofore prevailed under the decision of the Comptroller of 
the Treasury, dated June 30, 1905. 


In the decision of the Comptroller of the Treasury of June 30, 
1905, 11 Comp. Dec., 812, it was stated: 


There is no requirement of law that such vouchers shall be verified by affidavit, 
each department determining for itself what evidence it will require as to the 
correctness of such accounts rendered by its officers and employees. 

sy his order of April 1, 1905, the President acting under the powers given him 
by the act of June 28, 1902, 32 Stat., 483, charged the present Isthmian Canal 
Commission, under the supervision and direction of the Secretary of War and 
subject to the approval of the President, with the construction and maintenance 
of a waterway across the Isthmus of Panama and with all matters incident and 
necessary thereto. If, therefore, that commission, acting in pursuance of the 
powers thus delegated, does not require affidavits to vouchers for traveling ex- 
penses, such affidavits will not be required by the accounting officers of the 
Treasury. 


But in 14 Comp. Dec., at page 15, it was said, upon a submission of 
the Post Office Department, that— 


Before closing this opinion, I desire to refer to an unhappy dictum found in 
a decision signed by me on June 30, 1905 (11 Comp. Dec., 812), the closing day 
of a fiscal year—a time when, because of the stress of business, mistakes of fact 
and law are liable to creep into decisions. The language referred to is: 
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“There is no requirement of law that such vouchers shall be verified by 
affidavit, each department determining for itself what evidence it will require 
as to the correctness of such accounts rendered by its officers and employees.” 

The decision in which this language occurs was one in which it was decided 
that if the Isthmian Canal Commission, under the direction of the President, 
should not require affidavits to expense accounts, such affidavits would not 
be required by the accounting officers of the Treasury. Under the broad powers 
given the President under the provisions of the Spooner Act as to the expendi- 
ture of money in the building of the canal, I think said decision was correct. 
but the dictum above stated is not correct and at no time in the history of 
the Government has a department determined for itself what evidence was 
necessary to have an account allowed by the accounting officers. I deeply 
regret = the language in question was used, as it may, at least in part, be 
responSble for your inquiry herein. 


In the letter of June 13, 1922, referred to as the decision of the 
War Department Division, this office, attention was directed to the 
fact that on March 12, 1914, certain voucher forms were approved 
by the then Comptroller of the Treasury, among which was Form 
No. 1005, being for use in claiming reimbursement for traveling 
expenses, etc., and which form, as so approved, contained a cer- 
tificate for verification by oath. On this basis, the notice to the 
disbursing clerk of the Panama Canal was in substance that the 
decisions, 11 Comp. Dec., 812, and 14 id., 13, in effect, had been 
overruled by the action in approving the voucher form as thus 
submitted and, though such unverified vouchers had theretofore been 
received and passed for credit without question in that respect, that 
further similar action, after notice, would be unwarranted and 
unauthorized. 

The act of July 31, 1894, 28 Stat., 206, provided: 

The Comptroller of the Treasury shall, under the direction of the Secre- 


tary of the Treasury, prescribe the forms of keeping and rendering all public 
accounts, * * *, 


Under this law the Comptroller of the Treasury, and the First and 
Second Comptrollers of the Treasury under prior laws, have, under 
the direction of the various Secretaries of the Treasury, provided 
that the civil officers, agents, and employees of the Government in 
the rendition of their expense accounts should verify such expense 
accounts under oath, and this was the almost universal rule as 
applied to all departments, establishments, etc., of the Govern- 
ment, subject only to statutory provision providing to the contrary, 
or to exceptions as to particular cases or classes of cases, notable 
among which exceptions were those cases involving confidential 
missions, etc., as to which a verification by oath would disclose the 
identity of one whose identity it was not desirable be known. 

The extent of the exceptions as to the requirements of the oath 
to expense vouchers is not known nor is it important in connection 
with this consideration, but it is understood that for a considerable 
period prior to August 24, 1912, the matter of dispensing with the 
requirement, in part or in whole, was one which received serious 






DECISIONS OF THE COMPTROLLER GENERAL. 139 


consideration, particularly by reason of the difficulties encountered 
by employees of the Government in having their vouchers sworn to, 
due in large measure to the remoteness of their stations or fields of 
operation. This culminated in the provision contained in the act 
of August 24, 1912, section 8, 87 Stat., 487, providing for the ad- 
ministering of oaths, without charge, by certain specifically desig- 
nated officers or employees of the Government. 

Thus the verification of expense accounts under oath, long ree- 
ognized by the accounting officers as a necessary accounting require- 
ment, received, if it had not theretofore received, specific legisla- 
tive recognition and the requirement of such verification under oath 
may be said to be an established and settled matter, subject only 
to express statutory modification or exceptions in certain cases or 
classes of cases where to insist on the requirement would jeopardize 
the interests of the United States, etc. The objections thereto 
stated by the present submission are such as may be made by any of 
the Government services and can not maintain. 

By virtue of the provisions of the Budget and Accounting act of 
June 10, 1921, sections 304 and 309, 42 Stat., 24 and 25, the authority 
of the Comptroller of the Treasury, under the direction of the Sec- 
retary of the Treasury, to prescribe the forms of keeping and ren- 
dering public accounts, was, on and after July 1, 1921, vested in and 
placed exclusively under the Comptroller General of the United 


States; therefore, I have the honor to advise you that the verifica- 
tion by oath or affirmation of expense accounts of employees of the 
Panama Canal will be required hereafter. 


PAY AND ALLOWANCES OF RETIRED OFFICERS OF ARMY FOR 
ACTIVE DUTY ON AND AFTER JULY 1, 1922. 


There is no provision in the act of June 10, 1922, 42 Stat., 625, for either pay or 
allowances of retired officers of the Army of the crade of brigadier general 
or above for active duty, and, in the absence thereof, a retired major general 
on active duty as a member of the board convened under the act of June 
80, 1922, 42 Stat., 723, is entitled only to his full inactive pay as a retired 
officer. 


Comptroller General McCarl to Maj. Carl Halla, United States Army, August 

25, 1922: 

I have your letter of August 5, 1922, requesting decision whether 
you are authorized to pay the inclosed voucher in favor of Maj, 
Gen. J. T. Dickman, United States Army, retired, for the difference 
between the active and retired pay of a major general, and the sub- 
sistence and rental allowances of a major general on the active list, 
with dependents, for the period from July 24 to 31, 1922, under 
paragraph 15, 8. O. 168-W. D., July 20, 1922, under which he was 
detailed to active duty as a member of the board convened by the 
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Secretary of War, pursuant to the following provision in the act of 
June 30, 1922, 42 Stat., 723: 

That the Secretary of War shall convene a board of five general officers which 
may include retired officers, whose call to active duty for this purpose is hereby 
authorized, which board, under regulations prescribed by the Secretary of War, 
shall recommend to the President the officers to be eliminated from the active 
list under the provisions of this act, the number of oflicers in various grades 
to be recommissioned in the next lower grade as hereinbefore provided, and the 


number of officers in various grades to be continued as additional until absorbed 
as hereinbefore provided: * * *, 


The act of June 10, 1922, 42 Stat., 625, in effect at the time of the 
detail and during it, contains no express provision for the pay of a 
retired officer of the grade of major general on active duty, its only 
express provision on the subject of the pay of retired officers on active 
duty being in section 17, which provides: 


Retired officers of the Army, * * * 


below the grade of brigadier general 
. - ” 


shall, when on active duty, receive full pay and allowances. 

In the absence of any provision in this act as to the pay of a major 
general on active duty the existing provision therefor on June 30, 
1922, continues and governs the pay of Major General Dickman for 
this active duty performed on and after July 1, 1922. 

The existing law on the subject on June 30, 1922, applying to the 
pay of a major general so detailed in time of peace appears to have 
been the act of March 2, 1905, 33 Stat., 831, which provides: 

That retired officers of the Army above the grade of major, heretofore and 


hereafter assigned to active duty, shall hereafter receive their full retired pay 
and shall receive no further pay or allowances from the United States. 


See in this connection the acts of June 12, 1906, 34 Stat., 245, apply- 
ing to lower grade officers; June 3, 1916, 39 Stat., 181, continuing in 
effect act of March 2, 1905, supra; August 29, 1916, 39 Stat., 627, as 
to retired officers temporarily in command of a post without a garri- 
son; section 33 of the act of June 4, 1920, 41 Stat., 777, applying to 
lower grade officers; and section 51 of said act, 41 Stat., 785, as to 
details in time of war. 

You are therefore advised that Major General Dickman for this 
detail is confined to his full retired pay as a major general. See 24 
Comp. Dec., 721. 

Neither the subsistence nor rental allowance authorized by sec- 
tions 5 and 6 of the act of June 10, 1922, 42 Stat., 628, are payable 
to a retired officer on active duty of the grade of major general, both 
sections confining their authorizations for such allowances for re- 
tired officers on active duty to those “below the grade of brigadier 
general or its equivalent.” 

You are therefore advised that you are not authorized to pay 
Major General Dickman either the difference in pay or the rental 
or subsistence allowance claimed. 
The voucher is returned herewith. 
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RETIREMENT OF SCHOOL TEACHERS IN DISTRICT OF COLUMBIA. 


The requirement that teachers in the District of Columbia, retired under section 
4 of the act of January 15, 1920, 41 Stat., 388, must have been “ employed 
continuously as a teacher” for 10 years in order to be entitled to a retire- 
ment annuity, is fulfilled if the teacher has been on the active list for 10 
years preceding her retirement, although a portion of that time may have 
been on leave of absence. 


Comptroller General McCarl to the President, Board of Commissioners of the 

District of Columbia, August 25, 1922: 

I have your letter of July 22, 1922, requesting decision whether 
Miss M. L, Peabody, a teacher in the public schools of the District 
of Columbia, is entitled to retirement and payment of an annuity 
under the provisions of the act of January 15, 1920, providing for 
retirement of teachers in said schools. 

It appears that Miss veabody was appointed a teacher in the public 
schools of the District of Columbia October 20, 1910, and taught con- 
tinuously therein to September 1, 1918. From September 1, 1918, to 
September 1, 1919, she was absent on leave without pay granted be- 
cause of personal illness. From September 1, 1919, to December 14, 
1920, she was again in an active teaching status in the schools. From 
December 15, 1920, to February 9, 1921, she was again absent on leave 
without pay because of personal illness. She was in an active teach- 
ing status from February 10 to June 30, 1921, and was again absent 
on leave without pay because of personal illness from July 1, 1921, 
to June 3, 1922, on which latter date the Board of Commissioners of 
the District of Columbia adopted an order retiring her from and 
after that date because of disability under the provisions of the act 
of January 15, 1920. 

Section 4 of the act of January 15, 1920, 41 Stat., 388, provides: 


That any teacher who shall have reached the age of forty-five, or who shall 
have taught continuously for fifteen years in the public schools of the District 
of Columbia, and who by reason of accident or illness not due to vicious hab- 
its has become physically or mentally disabled and incapable of satisfactorily 
performing the duties of teacher, may be retired by the Board of Education 
under the@provisions hereinafter stated. 


Miss Peabody had reached the age of 45 and therefore was eligible 
tc retirement under the terms of this section, subject to other pro- 
visions of the retirement act. 

Section 8 of the act provides: 

No sum shall be paid to any teacher upon his retirement under the provisions 
of section 4 hereof unless he shall have been employed continuously as a 


teacher in the public schools of the District of Columbia for ten years immedi- 
ately prior to his retirement. 


Decision of this case turns upon the construction to be given to 
the word “employed ” as used in this connection. If its scope is lim- 
ited to employment in actual teaching, Miss Peabody can not qualify 
under section 8 of the act for payment of annuity. If, on the other 
hand, it relates to employment on the active list of public-school 
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teachers of the D'strict she was so employed for more than 10 years 
preceding the date set for her retirement. 

Sections 4 and 8 of the act deal with retirement for physical or 
mental d'sability. A ruling that would restrict the meaning of the 
word “employed ” as used therein to an actual teaching status would 
perhaps exclude many cases which would seem to come within the 
intent and purpose of the law. It is of interest in this connection to 
note that section 4 uses different language in fixing the minimum 
service of teachers under 45 years of age who may retire for disability. 
In such cases the section requires that they shall have— 
taught continuously for fifteen years in the public schools in the District of Co- 
lumbia. 

Rule 43-D prescribed by the Board of Education of the District of 
Columb‘a limits consecutive temporary leave of absence of teachers 
in the public schools to not exceeding one calendar year. During 
periods of such authorized leave the teachers, being assignable to 
teaching duty upon expiration of the granted leave, continue in an 
active duty status, as distinguished from a permanent retired status 
formerly provided for in case of longer authorized absence. 1 Comp. 
Gen., 358. A teacher who has been in such active duty status contin- 
uously for 10 years and who has reached the age of 45 is eligible for 
retirement and payment of annuity under the provisions of sections 
4 and 8 of the retirement act. Payment of Miss Peabody’s retire- 
ment annuity will be governed accordingly. 


PRINTING AND BINDING. 


The act of June 30, 1906, 34 Stat., 762, prohibiting the use of appropriations for 
printing and binding except such as are made specifically and solely for 
printing and binding, has no application to printing the cost of which is 
not to be paid from appropriated funds but from funds raised by assessment, 
and such printing may be done at the Government Printing Office and 
charged to the special fund. 
printing of forms required by the Comptroller of the Currency én keeping 
record of bank examinations, etc., is an administrative expense of the 
Treasury Department and chargeable to the regular appropriation for 
printing and binding for that department, and the use of the funds for 
salaries and expenses of national bank examiners for such printing is pro- 
hibited by the act of June 30, 1906, 34 Stat., 762. 


Comptroller General McCarl to the Secretary of the Treasury, August 25, 
1922: 
I have your letter of August 9, 1922, as follows: 


The Public Printer, under date of August 3, 1922, returns to the Treasury 
Department a requisition for printing and binding (No, 404), calling for the 
printing of 500 copies of Form 1456, entitled “ Record of Examinations of Na- 
tional Banks,” for the Office of the Comptroller of the Currency, the cost of the 
work to be paid from the fund for salaries and expenses of national bank ex- 
aminers. 

The basis of the rejection of the requisition by the Public Printer is a para- 
graph in the act approved June 30, 1906 (34 Stat., p. 762), quoted in his letter 
ef August 3, herewith. 
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Please advise whether it is proper for the Public Printer to execute printing 
and binding for the department the cost of which is to be paid from fees, 
assessments, or sales of property in the absence of specific appropriation by 
Congress for the maintenance of the activity. 

The activities in the Treasury Department which require printing and bind- 
ing, the expenses of which are not provided for by appropriations of Congress, 
are as follows: 

National bank redemption agency, Office of the Treasurer of the United 
States. 

Federal land banks. 

Chief coordinator. 

Contingent expenses, national currency. 

Insolvent national banks. 

Salaries and expenses of national bank examiners. 


The act of February 17, 1922, 42 Stat., 372, appropriates for the 
fiscal year 1923, the following item: 


For printing and binding for the Treasury Department, including printing 
required by the Federal Farm Loan act, $500,000. 

The specific item of printing in question is a Treasury Depart- 
ment blank form upon which the office of the Comptroller of the 
Currency records and files the dates of the respective bank examina- 
tions and the assessments against the several banks. It is adminis- 
trative printing of the Treasury Department and should be charged 
to the printing appropriation of that department. The expense is 
an expense of the department in keeping its records, and is not an 
expense of the examination of the banks which section 21 of the 
act of December 23, 1913, 38 Stat., 272, provides shall be assessed 
against the banks. 

Of the services named in your letter, the appropriation herein- 
before quoted is specifically made applicable to printing required 
by the Federal farm loan act. Whether any particular item of 
printing for the other services is a departmental expense of adminis- 
tration and therefore chargeable as an expense of the service is 
dependent upon the character and purpose for which the printed 
matter is to be used. 

Assuming that an item of printing is properly chargeable to a 
special fund raised by assessment and not to departmental appro- 
priation the act of June 30, 1906, would not prohibit a charge 
of the item against the special fund. That act provides that print- 
ing and binding shall be estimated for annually and that no 
appropriation other than those made specifically and solely for 
printing and binding shall be used for such purposes. If the ex- 
pense of printing is not to be paid from an appropriation but from 
funds raised by assessment there is no basis for an estimate for an 
appropriation for such printing; and payment would not be from 
an appropriation in violation of the act of 1906. In any such case 
I see no legal objection to the procedure heretofore in force under 
which the printing is done at the Government Printing Office and 
charged to the special fund. 
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RECOVERY OF OVERPAYMENTS OF WAR RISK ALLOTMENTS AND 
ALLOWANCES. 


The act of August 9, 1921, 42 Stat., 153, prohibiting the recovery of overpay- 
ments of allotments or allowances to designated beneficiaries, except where 
the beneficiaries do not bear the relationship to the enlisted man, required 
by the war risk insurance act, or in cases of fraud, does not relieve from 
liability the officer whose negligence is responsible for the overpayment, 
nor does it bar recovery from the allottor of the allotments paid as author- 
ized by him but which had not been checked against his pay. 

Comptroller General McCarl to the Secretary of War, August 26, 1922: 

There has been received your letter of July 15, 1922, requesting 
decision whether (1) in view of the provisions of section 210 of the 
war risk insurance act, as amended, 42 Stat., 147, 153, disbursing 
officers and other officers whose negligence was responsible for pay- 
ments of Class A and B allotments after that allottor’s separation 
from the service or where he was otherwise in a nonpay status, are 
relieved of responsibility or liability to the United States for the 
erroneous payments made the soldier’s allottee and not recoverable 
from the allottee; and (2) whether deductions directed by War De- 
partment Circular No. 105 of April 20, 1921, to be continued subse- 
quent to July 31, 1921, when theretofore allotments were paid the 
soldier’s allottee and through error deductions had not been made 
currently from the soldier’s pay are, under the same statute, illegal, 
and whether such deductions as may have been made pursuant to 
those directions subsequent to August 9, 1921, should be refunded to 
the soldier. 

The first question arises in connection with the case of Pvt. 
Chester A. Allen, who was by general court-martial sentence ap- 
proved April 26, 1921 (G. C. M. O. No. 114, Headquarters, Philip- 
pine Department), sentenced to be dishonorably discharged the ser- 
vice, to forfeit all pay due or to become due, and to be confined, etc. 
It appears that although the soldier’s commanding officer was ap- 
prised of the approval of this sentence on May 6, 1921, he failed to 
notify the disbursing officer, as required by departmental instructions. 
Allotments were paid to the allottee for April, May, and June be- 
cause of this failure to notify the disbursing officer... The disbursing 
officer was, however, notified of the sentence in July, but notwith- 
standing this notification he paid the allotment for July. 

It should be remarked that the transaction occurred in the Philip- 
pine Islands where, under an arrangement between the War Depart- 
ment and the War Risk Insurance Bureau, disbursing officers of the 
Army forwarded to allottees residing there Class A and B war risk 
insurance allotments made for their benefit by soldiers stationed 
there. 

It seems to have been the practice of the War Department prior to 
the act of August 9, 1921, in cases such as this, to hold responsible 
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the officer who was negligent in furnishing information as to the 
changed status of the soldier, and if recovery could not be had from 
the allotee, to require the negligent officer to make good to the dis- 
bursing officer the amount of the overpayment, the disbursing officer 
being primarily liable to the Treasury for all his erroneous payments. 
When the disbursing officer’s own negligence resulted in overpayment, 
his only recourse was to the allottee (now prohibited by the act of 
August 9, 1921) or, if the soldier was again in a pay status in the 
Army, deductions were made from his pay. 

Section 210 of the war risk insurance act, as amended by the act of 
August 9, 1921, so far as here material, provides: 

That whenever an award of allotment or allowance, or both, covering any 
period has been paid to, or on behalf of, a person designated by the enlisted 
man as beneficiary of his allotment, no recovery of the allotments pa‘d in such 
eases shall hereafter be made for any reason whatsoever; and no recovery of 
the allowances paid in such cases shall hereafter be made for any reason what- 
soever except where it is shown that the person receiving the allowance does 
not bear the relat‘onship to the enlisted man which is required by the War Risk 
Insurance Act, and except, also, in cases of manifest fraud. 

Your first question is, in effect, whether this provision of law 
relieves disbursing officers of their liability for erroneous payments 
where they are acting as agents of the War Risk Insurance Bureau 
in forwarding allotments to allottees. Whatever the agreement 
between the War Department and the War Risk Insurance Bureau 
may have been, it could only authorize the disbursing officer to pay the 
allottee if the allottee was entitled thereto, it was not a payment by 
the Bureau of War Risk Insurance, but a payment direct to the allot- 
tee instead of a deposit to the credit of the appropriation under 
which the bureau was required to make the payment to the allottee. 

The clear implication of the language of the act is that the allottees 
who received the improper payments are relieved of their liability 
to refund the improper payments. And it has been held, 6 MS. Comp. 
Gen., 383, case of Arthur F. White, February 6, 1922, that— 


The law in question refers to the collection from the allottee of an allotment 
erroneously paid, and does not relieve the allotter from liability to pay the 
allotment as registered by him when correctly paid the allottee. 1 Comp. Gen., 
146. 


It is suggested, however, that the statute had a broader purpose, 
that its object was to relieve all persons from any liability in con- 
nection with improper payments of allotments. If such was the 
purpose it was not expressed in apt phrases, and the report of the 
committee of the House having the bill in charge does not indicate 
such a purpose. See Report No, 104, Sixty-seventh Congress. first 
session, where it was said, page 7: 


Section 17 of the act relieves the bureau from the recovery of allotments and 
allowances erroneously paid, except where it is shown that the person receiv- 
ing the allowance does not bear the relationship to the enlisted man which is 
required by the war risk insurance act and except also in cases of manifest 
fraud. 
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. In view of the expense to the Government of endeavoring to make further col- 
lections of overpayments of the kind above outlined, and in view of the hard- 
ship such a procedure generally entails to persons who have received the over- 
payments, many of whom are now unable to make restitution, and most of whom 
accepted the payments in perfect good faith, recovery should not be sought 
except where the person has received an allowance through fraud or where a 
person does not bear.the relationship to the enlisted man required by the war 
risk insurance act. 






































There is nothing in the language of the act or in the report of the 
committee to indicate that it was intended to relieve officers of the 
Government of their liability for improper payments of public funds 
made possible by their negligence; and there is no warrant for giv- 
ing the act a construction beyond the scope of the language used, 
and contrary to the past legislative policy as to the liability of offi- 
cers or agents of the Government to properly account for public 
funds. 

Your first question is answered by saying that the act of August 
%, 1921, does not relieve officers of the consequences of their negli- 
gence nor of their liability to make good to the Government the 
improper payments resulting from their negligence. 

With respect to your second question, as to the liability of soldiers 
still in the service to have deductions made from their pay for allot- 
ments paid to their allottees prior to July 31, 1921, when deduction 
had not been made currently; it has been observed that the act of 
August 9, 1921, was primarily for the benefit of the allottees, 1 Comp. 
Gen., 283, and not for the benefit of others who may be liable to the 
United States in connection with allotments. The allotment paid 
to the allottee was an amount contemplated to be deducted or with- 
held from the soldier’s pay. If for any reason the deduction was 
not made currently from the soldier’s pay, no recovery may be made 
for any reason whatsoever from the allottee; but there is nothing 
in the language of the statute which prevents reimbursement of the 
Government at a subsequent date of the amounts so paid to the per- 
son designated by the soldier by the method originally contemplated, 
i. e., by deduction from the soldier’s pay. And see 1 Comp. Gen., 619. 
Your second question is answered accordingly. 


TRANSFER OF EMPLOYEES AT INCREASED COMPENSATION PAY- 
ABLE FROM LUMP-SUM APPROPRIATIONS. 
Employees in the office of the Chief of Finance, War Department, are employees 
in an Executive Department within the meaning of the act of October 6, 
1917, 40 Stat., 383, and the transfer of employees from the General Ac- 


counting Office to the Office of the Chief of Finance at increased compen- 
sation payable from a lump-sum appropriation is prohibited by said act. 


Comptroller General McCarl to the Secretary of War, August 26, 1922: 
By indorsement dated August 16, 1922, being the fifth indorsement 
on a letter addressed to you by the Chief of Finance under date of 
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July 11, 1922, decision is requested whether employees in the General 
Accounting Office may be transferred to the office of the Chief of 
Finance, War Department, at an increase in salary to be paid from 
funds made available for personal services in the office of the Chief 
of Finance in the appropriation provided in the act of June 30, 
1922, 42 Stat., 725, in the following terms: 

For compensation of clerks and other employees of the Finance Department, 
$1,460,000: Provided, That $500,000 of this amount shall be available only for 
the compensation and traveling expenses of clerks and other employees engaged 
on work pertaining to the audit of World War Contracts, and of this amount 
not to exceed $25,000 shall be available for personal services, at salaries not 


in excess of $3,000 per annum, in the office of the Chief of Finance, War De- 
partment. 


Section 7 of the act of October 6, 1917, 40 Stat., 383, provides: 


That no civil employee in any of the Executive Departments or other Gov- 
ernment establishments * * * shall be employed hereafter and paid from 
a lump sum appropriation in any other Executive Department or other Govern- 
ment establishment at an increased rate of compensation. 


As the appropriation here involved is a lump-sum appropriation 
and the General Accounting Office is clearly a Government estab- 
lishment, the only question presented is whether an employment in 
the office of the Chief of Finance, War Department, is an employment 
in an executive department. I am constrained to hold that it is. 
The Finance Department was established under authority of the 
act of June 4, 1920, 41 Stat., 766, and said act specifically provides 
that the Chief of Finance, under the authority of the Secretary of 
War, shall be charged with such fiscal and accounting duties as 
may be required by law or assigned to him by the Secretary of War. 
The office of the Chief of Finance is established in the War Depart- 
ment at the seat of government, and while the Finance Department 
may be regarded as a part of the Army and as embracing some field 
service, the work of the office of the Chief of Finance is adminis- 
trative or departmental in character and relates more to the func- 
tions of the Secretary of War as the head of an executive depart- 
ment than to the activities of the Army as a military organization. 
The office of the Chief of Finance is regularly appropriated for under 
the title “ War Department” and as one of the offices or bureaus of 
said department. See act of March 3, 1921, 41 Stat., 1278, and act 
of June 30, 1922, 42 Stat., 721. The appropriation now under con- 
sideration to the extent that it is made available for personal services 
in the office of the Chief of Finance merely supplements the regular 
appropriation made for said office and persons employed thereunder 
must be regarded as employees in the War Department the same 
as are the employees whose salaries are specifically appropriated for 
under the subheading “ Office of the Chief of Finance.” 

Answering your question specifically you are advised that the 
proposed transfers at increased compensation are prohibited by the 
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provision of the act of October 6, 1917, hereinbefore quoted. See 
also 27 Comp. Dec., 643. 


UNIFORM GRATUITY—VOLUNTEER NAVAL RESERVE. 


The payment of uniform gratuity of any amount to officers of the Volunteer 
Naval Reserve reporting for active duty for training is not authorized, 
the act of July 1, 1922, 42 Stat., 793, providing only for the issue in kind 
of such articles of uniform as may, in the discretion of the Secretary of 
the Navy, be required for their drills and training. 


Comptroller General McCarl to the Secretary of the Navy, August 26, 1922: 
I have by your direction the letter of the Acting Paymaster Gen- 
eral of the Navy, dated August 2, 1922, requesting decision whether 
officers of the Volunteer Naval Reserve are entitled to uniform 
gratuity of $50 upon first reporting for active duty for training 
on or after July 1, 1922. 
The act of August 29, 1916, 39 Stat., 589, provides: 


Members of the Naval Reserve Force shall, upon first reporting for active 


service for training during each period of enrollment, be credited with a uniform 
gratuity of $50 for officers * * 


The act further provides on page 592: 


The Volunteer Naval Reserve shall be composed of these members of the 
Naval Reserve Force who are eligible for membership in any one of the other 
classes of the Naval Reserve Force. and who obligate themselves to serve in 
the Navy in any one of said classes without retainer pay and uniform gratuity 
in time of peace. 

The appropriation act for the Navy for the fiscal year 1923, act 
of July 1, 1922, 42 Stat., 793, provides, under the heading “ Naval 
Reserve Force” 

That members = the Volunteer Naval Reserve may, in the discretion of the 
Secretary of the Navy, be issued such articles of uniform as may be required 
for their drills and training, the value thereof not to exceed that authorized 
to be issued to other classes of the Naval Reserve Force * * *. 

The provision quoted from the act of July 1, 1922, relates to issues 
in kind and not to the payment of a uniform gratuity. The matter 
of such issuance is left to the discretion of the Secretary of the 
Navy, who may, by reason of the use of the term “ members of the 
Volunteer Naval Reserve Force,” authorize issues in kind to both 
officers and men holding enlisted ratings. 

Answering your specific question, you are advised that the pay- 
ment of a uniform gratuity of any amount is not authorized to 
oflicers of the Volunteer Naval Reserve. 
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LEASES—BREACH OF CONDITIONS. 


A claim for compensation or damages resulting from the failure of the Govern- 
ment to fulfill a condition in a lease of real estate to restore the property so 
far as practicable to the same condition as when occupied is not payable 
from the appropriation under authority of which the lease was made and it 
is not such a claim as the General Accounting Office may certify and have 
reported to Congress as a certified claim, 


Decision by Comptroller General McCarl, August 26, 1922: 

William H. Johns applied June 16, 1922, for a review of settlement 
No. W797910, dated May 3, 1922, in which was disallowed his claim 
for $530, the estimated cost of restoring to its former condition two 
tracts of land consisting of 5 and 11 acres, respectively, which were 
leased by the Government from claimant and occupied in connection 
with Camp Colt, near Gettysburg, Pa., for the period from about 
October 1, 1917, to October 31, 1919. 

Each of the leases involved contained a provision as follows: 


The lessee further agrees to level the ground when it is vacated and to restore 
it as far as practicable to the same condition as when occupied. 


It is admitted that the Government did not level and restore the 
ground as agreed, and an officer of the Army designated for that pur- 
pose investigated the matter and estimated that the cost to claimant 
of leveling and restoring the premises would be $530, the amount 
claimed in this case. 

The claim results not from the use of the land during the period 
covered by the leases but from failure on the part of the Government 
to perform the service which it specifically agreed in the leases to 
perform after termination of the use, 

It would appear to be clear that there has been a breach of a cove- 
nant in the leases, but the payment of damages or compensation for 
such breach is not authorized from the appropriation for barracks 
and quarters under authority of which the leases were made. 

This case is identical in principle with the case under consideration 
in my decision of December 13, 1921, in which the following ruling 
was made: 


Appropriations by Congress are made to pay for services rendered to and 
benefits conferred on the Government and not to pay for damages occasioned 
by the failure of the administrative officers to properly carry out their pur- 
poses, in the absence of provisions therein so authorizing. The claim being one 
purely for damages for breach of contract the matter in the circumstances is 
one for presentation to Congress for appropriation by the administrative de- 
partment and not one for certification by the General Accounting Office. 

Claimant contends that since he has performed the service which 
the Government had obligated itself to perform his claim should be 
regarded as a claim for payment of the value of services rendered by 
him for the Government rather than as a claim for damages. The 
claim can not be paid upon that theory for the reason that no legal 


contract for the performance of the service by claimant was made 
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between claimant and any officer of the Government having authority 
to make such contracts on behalf of the United States and there was 
no specific statute or appropriation under authority of which such a 
contract could have been made. The acceptance of voluntary service 
to the Government is prohibited. Act of February 27, 1906, 34 
Stat., 49. 

Upon a review of the matter no difference is found and the settle- 
ment is sustained. 


§ 

























MEDICAL TREATMENT OF DESTITUTE AMERICAN SEAMEN. 





Section 4577, Revised Statutes, authorizing relief for destitute American sea- 

men, does not authorize medical treatment in a foreign country at the ex- 
pense of the United States beyond such date as the seaman could, with 
reasonable regard for his safety, be returned to a port of the United States. 


Comptroller General McCarl to the Secretary of State, August 28, 1922: 


I have your letter of August 15, 1922, requesting decision of a 
question presented as follows: 


On December 21, 1920, Mr. William Alden Hughes, formerly chief engineer 
of the American steamship Steadfast, was removed from his vessel and placed 
in Union Institution Hospital, Birkenhead, being later transferred to Chester 
County Insane Asylum, Chester, England. The seaman was discharged on ac- 
count of his mental disease and since that time the American consul at Liver- 
pool has been defraying the expense of his hospital treatment. The hospital 
authorities reported that the former seaman was not in condition to be trans- 
ported to the United States. 

The department has now received a despatch, dated July 20, 1922, from the 
American consul at Liverpool saying that the relatives of the former seaman 
desire to have him remain in England, but apparently they are not willing to 
defray any portion of the expense in connection with his stay in the hospital 
there. The hospital authorities have advised the consul that the seaman will 
soon be in a condition to be returned to the United States and the consul re- 
ports that unless he is instructed to the contrary, he will forward the seaman 
to the United States as soon as the hospital authorities will permit. 

The department would be pleased to receive an expression of your opinion 
as to whether the seaman should be returned to the United States as soon as 
he is in a condition to be returned or whether, if the request of the parents is 
complied with, the expenses of his continued treatment in England may be 
paid from the appropriation for the relief of destitute American seamen. 




















Section 4577, Revised Statutes, which makes it the duty of consuls 
to provide certain destitute seaman “ sufficient subsistence and pass- 
age to some port in the United States, in the most reasonable manner, 
at the expense of the United States” does not give to a seaman dis- 
charged on account of disability the right to hospital treatment in a 
foreign country at the expense of the United States for such period 
as the seaman or his relatives may elect. 

On the facts presented in the case here submitted the disabled sea- 
man should be returned to the United States as soon as his condition 
will permit. Then if further treatment is necessary it can be fur- 
nished in a hospital maintained by the United States for that pur- 
pose. The appropriation for relief and protection of American sea- 
men in foreign countries is not available for expenses of subsistence 
and treatment in a foreign country for any period subsequent to 
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the date on which the seaman could, with reasonable regard for his 
safety, be returned to a port in the United States. 





TRANSFER OF APPROPRIATIONS BETWEEN GOVERNMENT 
DEPARTMENTS OR ESTABLISHMENTS. 


The supervision by the Quartermaster Corps of the Army of certain con- 
struction work, performed by a private contractor under a contract made 
with the Director of the Veterans’ Bureau, does not authorize the allot- 
ment of funds from Veterans’ Bureau appropriations to the War Depart- 
ment to be expended in payment for such construction work, as the act 
of May 21, 1920, 41 Stat., 613, authorizing the transfer of funds between 
Government agencies is applicable only when in payment for services or 
supplies furnished by the Government agency to which transferred. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

August 30, 1922: 

I have your letter of August 21, 1922, requesting decision whether 
you are authorized to allot to the War Department from the appro- 
priation made in the act of May 11, 1922, 42 Stat., 507, a sum suffi- 
cient to cover the amount of the contract with the Pontiac Con- 
struction Co. for foundations for hospital buildings at Northamp- 
ton, Mass. 


The appropriation in question is in the following terms: 


That for carrying out the provisions of the Act entitled “An Act to author- 
ize an appropriation to enable the Director of the United States Veterans’ 
Bureau to provide for the construction of additional hospital facilities and to 
provide medical, surgical, and hospital services and supplies for persons who 
served in the World War, the Spanish-American War, the Philippine Insur- 
rection, and the Boxer Rebellion, and are patients of the United States 
Veterans’ Bureau,” approved April 20, 1922, there is appropriated, out of any 
money in the Treasury not otherwise appropriated, the sum of $12,000,000, 
and in addition to this amount the Director of the United States Veterans’ 
Bureau, subject to the approval of the President, may incur obligations for the 
purposes herein set forth not to exceed in the aggregate $5,000,000, 


The act of April 20, 1922, 42 Stat., 496, referred to in the appro- 
priation, specifically authorizes the Director of the United States 
Veterans’ Bureau to provide additional hospital facilities by pur- 
chase and remodeling or extension of existing plants and by con- 
struction, on sites now owned or to be acquired by the Government, 
of hospitals and other necessary buildings. Section 2 of said act 
authorizes the President “to require the architectural, engineering, 
constructing, or other forces of any of the departments of the Govy- 
ernment to do or assist in such work.” ‘cction 3 authorizes the ap- 
propriation of $17,000,000 for the work contemplated and provides 
that “not to exceed 3 per cent of this sum shall be available for the 
employment in the District of Columbia and in the field of necessary 
technical and clerical assistants at the customary rates of compen- 
sation, exclusively to aid in the preparation of the plans and speci- 
fications for the projects authorized herein and for the supervision 
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of the execution thereof, and for traveling expenses, field-office equip- 
ment and supplies in connection therewith. ” 

The contract now under consideration ‘was made by the Director 
of the Veterans’ Bureau under the authority of said act of April 20, 
1922, and the appropriation of May 11, 1922, and in accordance with 
the opinion of the Attorney General dated August 12, 1922, to the 
effect that the director alone is authorized to sign such contracts on 
behalf of the United States. 

You state that it is the opinion of the Quartermaster General that 
funds sufficient to make payments under this contract should be 
transferred to the Quartermaster General to be disbursed by him in 
accordance with usual Army procedure and that the Quartermaster 
General “is strongly of the opiniecn that this method of pro.edure 
will be far more efficient than in case the allotment of funds is not 
made. ” 

Section 7 of the act of May 21, 1920, 41 Stat., 613, has been referred 
to as authority for the proposed transfer. 

Said secticn reads: 

rhat whenever any Government bureau or department procures, by purchase 
or manufacture, stores or materials of any kind, or performs any service for an 
other bureau or department, the funds of the bureau or department for which 
the stores or materials are to be procured or the service performed may be 
placed subject to the requ’siticns of the bureau or department making the pro 
curement cr performing the service for direct expenditure: Provided, That 
funds so placed w th the procuring bureau shall remain available for a period of 


two years for the purposes for which the allocation was made unless sooner 
expended. 


The case here presented does not involve the procurement by the 
Quartermaster Corps of stores or materials for the Veterans’ Bureau 


nor the performance by the Quartermaster Corps of any service for 
said bureau, the cost of which is properly chargeable to the appro- 
priation here in question. The work involved in this case is to be 
performed not by the Quartermaster Corps cf the Army but by a 
civilian contractor under a contract made by the Director of the 
United States Veterans’ Bureau. Therefore, section 7 of the act of 
May 21, 1920, has no application to this case. 

Such service as the Quartermaster Corps may render in connection 
with the erecting, supervising, and inspecting of the work under 
the contract would be such as is contemplated under section 2 of 
the act of April 20, 1922, wherein the President is authorized to 
require the architectural, engineering, constructing, or other forces 
of any of the departments of the Government to assist in the execu- 
tion of any construction work undertaken by the director under 
authority of said act of April 20, 1922, and the appropriations made 
in pursuance thereof. Such services are to be rendered without 
charge against the United States Veterans’ Bureau appropriations. 

I can see no good purpose to be served in transferring funds from 
the United States Veterans’ Bureau to the Quartermaster Corps of 
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the Army for the sole purpose of effecting payment of obligations 
incurred by the United States Veterans’ Bureau, and, furthermore, 
there is no authority of law for such transfer. 

If an officer of the Quartermaster Corps is to have charge of the 
directing, supervising, and inspecting of the work under the con- 
tract, it will be proper to have said officer certify or approve vouch- 
ers or accounts submitted for progress payments, but the payments 
can be made only by a disbursing officer or agent of the United 
States Veterans’ Bureau or upon direct settlements made by the Gen- 
eral Accounting Office. 

The question submitted is answered in the negative. 


PAY AND ALLOWANCES OF RETIRED OFFICERS AND MEN OF THE 
NAVY UNDER THE JOINT SERVICE PAY ACT. 


The decision involves numerous questions relating to the pay and allowances 
of retired officers and enlisted men of the Navy on and after July 1, 1922, 
under the joint service pay act of June 10, 1922, 42 Stat., 625. It sets forth 
consecutively each question submitted with its answer. For points involved 
see decision. 


Comptroller General McCarl to the Secretary of the Navy, August 30, 1922: 
Referring to your letter of July 29, 1922, I am returning proposed 
section H of instructions transmitted therewith, pertaining to the 


pay and allowances of retired oflicers and men of the Navy under the 
joint service pay act of June 10, 1922, 42 Stat., 625, inviting atten- 
tion to the following: 


RETIRED OFFICERS—-COM MISSIONED AND WARRANT. 


Page 1, prior to last line. The instruction reads: 


Section 17 of the act of 10 June, 1922, is as follows: 

“That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay * * * computed as now authorized by law on the 
basis of pay provided in this act: Provided, That nothing contained in this 
act shall operate to reduce the present pay of officers, warrant officers, and en- 
listed men now on the retired list * * * of any of the services men- 
tioned in the title of this act.” 

Section 1 of the same act includes the following: 

“Nothing contained in the first sentence of section 17 or in any other sec- 
tion of this Act shall authorize an increase in the pay of officers or warrant 
officers on the retired list on June 30, 1922.” 

The above provisions of the act of 10 June, 1922, make no change what- 
ever in the retired pay of oflicers (commissioned or warrant) placed on the 
retired list on or prior to June 30, 1922. 


Paragraph 5, line 2. After words “ retired pay” insert “ for in- 
active duty.” Otherwise no objection thereto. 

Page 1, last line, and page 2, last paragraph of page 1 as con- 
tinued. The instruction reads: 


The retired pay of officers retired on or subsequent to July 1, 1922, however, 


~—y 


is computed on the “ Basis of pay provided in this act” (June 10, 1922), which 
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includes the old rates of pay which an officer may still be in receipt of at 
date of retirement through the operation of the “Saving clause.” In other 
words, those officers retired on or subsequent to July 1, 1922, have their 
retired pay computed on the amount of pay to which they were entitled at 
date of retirement whether it be the new pay or old pay. 


Your proposed instruction is that officers retired on or after July 
1, 1922, are entitled to retired pay computed at the old rates of pay 
in receipt of on June 30, 1922, if higher than the new rates of pay 
as fixed by the act of June 10, 1922. This instruction to such effect 
is not concurred in. See in this connection letter to you of June 16, 
1922, stating that change in instruction A, page 7, section 16 (a), 
should be made by making such paragraph read: 


This section provides that officers retired on or after July 1, 1922, shall 
have their retired pay computed on the base pay provided in this act and not 
on pay reserved in section 16. * * *, 


it appears that in your letter of June 23, 1922, promulgating the 
changes in instructions A suggested by this office in letter to you 
of June 16, 1922, this particular change was omitted. 

See also decision to you of July 26, 1922, 2 Comp. Gen., 57, which 
upon this point states: 


Section 17 of the act of June 10, 1922, provides in part as follows: 

“That on and after July 1, 1922, retired officers and warrant officers shall 
have their retired pay, or equivalent pay, computed as now authorized by 
law on the basis of pay provided in this act. * _— 

You present the question whether pay which an officer may be drawing on 
June 30, 1922, under rates prescribed by the act of May 13, 1908, and which is 
preserved to him by section 16, is “pay provided in this act” within the 
meaning of section 17. 

The saving clause of section 16 is limited to those on the active list and has 
no application to those retired after June 30, 1922. The phrasing of section 
17, which relates to such retired pay, is such as to demand its own construc- 
tion. The saving clause of section 16 specifically authorized the officer to 
receive the pay to which he was “entitled” June 30, 1922, whereas the pro- 
vision relative to the pay, of retired officers, section 17, directs that it shall be 
“computed as now authorized by law on the basis of pay provided in this 
act.” The distinguishing phrase is that it is the “pay provided in this act,” 
to wit, the act of June 10, 1922, that is made the basis of the retired pay. The 
computation thereon is as heretofore but the basis of it is expressly required 
to be on the pay provided in said act. The only pay “provided” in this 
act of June 10, 1922, is what may be referred to as the pay therein expressly 
set forth as for after June 30, 1922. That can not be construed as pay pro- 
vided by this act, which is provided by other acts prior to June 30, although 
authorized to be paid after June 30. The two sections recognized the distinc- 
tion. the phrasing of the one being the pay to which “entitled” June 30, 
which would be pay not provided by the act of June 10, 1922, and the phrasing 
of the other being the “pay provided by this act,” which would be pay pro- 
vided for after June 30. The saving clause of section 16 is to those on the ac- 
tive list, and if seotion 17 were to be construed as giving the saved pay to those 
on the retired list, then the limitation to those on the active list was unneces- 
sary and meaningless. Section 17 became necessary because of the limitations 
of section 16. 


Page 2, paragraph 5. The instructions read: 


Section 17 contains the following: 

“Retired officers of the * * * Navy * * * below the grade of 
* * * commodore and retired warrant officers * * * shall, when on 
active duty, receive full pay and allowances.” 

Section 5 of the act, providing for the subsistence allowance, and section 6, 
providing for the rental allowance, both read in part as follows: 








DECISIONS OF THE COMPTROLLER GENERAL. 155 


“That each commissioned officer on the active list or on active duty 
* * * shall be entitled,” ete. 

Accordingly, all retired officers of the rank of captain or below are entitled, 
when recalled to active duty at any time, to “full pay.” “Full pay” is the 
pay prescribed by section 1 of the act of June 10, 1922. except for an officer 
retired on the basis of a prior act, whose active duty under such act 
would be greater in which case the latter shall be the “ full pay.” 

Line 1. Word “rank” should be changed to “ grade.” 

Line 2. Insert after “ below ” words “and warrant officers.” 

Line 4. Eliminate all of paragraph after “ 1922” and insert in 
lieu “ whether retired prior or after June 30, 1922.” 

The act of June 10, 1922, does not fix a separate rate of pay for 
retired officers on active duty. The only provision in it for the pay 
of retired officers on active duty is that they shall receive “ full pay” 
in section 17, which reads: 

Retired officers * * * ofthe Navy * * * below the grade of brigadier 
general or commodore, and retired warrant officers, * * * shall, when on 
active duty, receive full pay and allowances. 

The word “full” as thus used is construed to mean the full 
active list pay and allowances of their grade as distinguished from 
full inactive duty pay and allowances only. 

The separate provision in said section 17 against the reduction 
of the pay of officers and warrant oflicers on the retired list on 
June 30, 1922, reading: 


That nothing contained in this act shall operate to reduce the present pay 
of officers, warrant officers, * * * now on the retired list * * *. 


and that in section 1 of said act against the increase of their pay— 


Nothing contained in the first sentence of section 17, or in any other section 
of this act, shall authorize an increase in the pay of officers or warrant officers 
on the retired list on June 30, 1922, 
are construed as confined in their effect to the inactive pay of officers 
on the retired list on June 30, 1922, and as not applying to their 
active duty pay when called to active duty on and after July 1 
+1922. 

See in this connection the broader provisions as to allowances in 
pari materia therewith in sections 5 and 6 of said act, extending 
allowances to “each commissioned officer * * * on active duty” 
below the grade of rear admiral (lower half) or commodore, reading 

That each commissioned officer on the active list. or on active duty below 


the grade of brigadier general or its equivalent, * * * shall be entitled 
at all times, in addition to his pay, to a money allowance, * * * 


as thereafter provided. 

As thus construed the act creates no distinction for active-duty pay 
purposes on and after July 1, 1922, between those officers of the 
Navy who were on the active list on June 30, 1922, and those retired 
thereafter, the prohibitions as to receipt by officers on the list on 
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June 30, 1922, of an increase or decrease of pay thereafter being 
confined to their inactive pay and exclusive of their active-duty 
pay, there being no saving clause in the act independently thereof 
that could operate to save old active-duty pay to officers retired 
prior to June 30, 1922, and no separate rate of pay established by 
the act for such retired officers when on active duty, and the sepa- 
rate provision in the act for the allowances of such commissioned 
officers for active duty broadly extending by its terms to each such 
commissioned officer without distinction as to date of their retire- 
ment. 

It is therefore concluded that the “full pay and allowances” to 
which retired officers of the Navy below the grade of rear admiral 
(lower half) or commodore and retired warrant officers—whether 
retired prior or after June 30, 1922—are entitled for active duty per- 
formed on and after July 1, 1922, is the active-list pay and allowances 
of their grade as fixed by the act of June 10, 1922, and that they do 
not retain after June 30. 1922, for any purpose their old active-duty 
pay or allowances. 

Page 2, paragraph 6. The instructions read: 

The act of June 10, 1922, makes no provision for the pay of officers of the 
rank of commodore and rear admiral when on active duty, and therefore such 
officers are only entitled to retired pay when on active duty, except in time of 
war, when they are entitled to full pay as provided by section 1592, Revised 
Statutes. 

Line 2. Insert after first word “of” word “ retired.” 

Line 4. Eliminate all after word “duty ” and beginning with “ ex- 
cept,” leaving the matter of instruction for active-duty pay of re- 
tired commodores and rear admirals in time of war for future deter- 
mination and promulgation in accordance with laws as then in effect. 
The application of section 1592, Revised Statutes, to war conditions 
is not now necessary to determine. 

Insert additional paragraph reading: 


Retired officers of grades of captain and commander are entitled when on’ 
active duty to the full active-duty pay and allowances of their grades. 

The provisions in section 17 for the receipt by such retired officers 
of “ full pay and allowances” when “ on active duty” and in sections 
5 and 6 for their receipt of allowances of their grade when “ on active 
duty ” are interpreted as inclusive of the grades of captain and com- 
mander and as eliminating for the purposes of such active-duty pay 
and allowances the limitation for such grades to those of the grade 
of lieutenant commander as it existed on June 30, 1922. See act of 
August 29, 1916, 39 Stat., 581, and preceding acts of August 22, 1912, 
37 Stat., 329, and June 7, 1900, 31 Stat., 703. 

Page 2, Jast paragraph. The instructions read: 
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Under the terms of sections 5 and 6 all officers, regardless of rank, when 
recalled to active duty, are entitled to the full allowances of their pay period 
(commodores and rear admirals receive allowances of sixth pay period) as 
determined by the act of June 10, 1922. 


Line 1. Strike out all after words “ regardless of rank” and insert 
“below the grade of rear admiral (lower half) or commodore, when 
recalled to active duty, are entitled to the full allowances of their 
pay period. See sections 17, 5, 6, and 1 of act of June 10, 1922.” 
See decision of August 25, 1922, to Maj. Carl Halla. 

Add paragraph that— 

Retired warrant officers recalled to active duty shall receive te full allow- 


ances of warrant officers on the active list. See sections 17, 11, 5, and 6, act 
of June 10, 1922. 


Both sections 17 and 5 and 6 of the act of June 10, 1922, confine 
the pay and allowances they authorize for retired officers on active 
duty on and after July 1, 1922, to those below the grade of brigadier 
general, which as applied to the Navy is below the grade of rear 
admiral (lower half) or commodore, and the separate provision in 
section 8 as to active list officers does not apply to such retired ones. 
See in this connection decision of August 25, 1922, to Maj. Carl 
Halla, in re retired pay and allowance for active duty of Maj. Gen. 
J. T. Dickman. ‘ 

Page 3, first three paragraphs. The instructions read: 


The limitations of pay and total pay and allowances, mentioned in sections 
1, 7, and 8 of the act, apply equally to those officers on the retired list when 
on active duty. 

Section 17 also provides that— 

“Active duty per.ormed after June 30, 1922, by an officer on the retired 
list * * * shall not entitle such officer to promotion.” 

This provision prevents any retired officer from advancing permanently to 
any higher rank on account of active duty performed subsequent to 30 June, 
1922, and also from including any such period of active duty in his service 
for purposes of computing longevity pay. (See 25 Comp. Dec., 601.) 


The citation, “See 25 Comp. Dec., 601,” paragraph 3, should be 
omitted. No objection otherwise to the instructions. 


RETIRED ENLISTED MEN. 


Page 3 and page 4, prior to last paragraph, The instructions read : 


Section 10 of the act of 10 June, 1922, provides that— 

“On and after July 1, 1922, retired enlisted men of the Navy * * *- shall 
have their retired pay computed as now authorized by law on the basis of 
pay provided by this act” 

Section 17 of the act provides— 

“That nothing contained in this act shall operate to reduce the present pay 
of * * * enlisted men now on the retired list of any of the services men- 
tioned in the title of this act. * * * retired enlisted men of those services, 
shall, when on active duty, receive full pay and allowances.” 

According to the above provisions, therefore, enlisted men placed on the 
retired list prior to July 1, 1922, shall from and after that date have their 
retired pay computed on the basis of the rates of pay prescribed in section 10 
(a table of which is published in section B of the instructions) unless such 
retired pay is less than that to which they were entitled prior to July 1, 1922, 
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in which case they shall retain the higher rate. Enlisted men retired on or 
after July 1, 1922, shall have their retired pay based on the pay to which 
entitled on the active list when retired. 

Retired enlisted men are not deprived by the act of June 10, 1922, of the 
allowances of $9.50 per month in lieu of rations and clothing, and of $6.25 
per month in lieu of quarters, fuel, 2nd light which were provided for retired 
enlisted men by the act of March 2, 1907. 


No objection is now seen thereto. It is suggested that at end of 
paragraph as to allowances of retired enlisted men there be inserted 
“See 18 Comp. Dec., 575.” 

Page 4, last paragraph. The instruction reads: 

Retired enlisted men recalled to active duty are entitled to full pay; that is, 
the pay on which their retired pay is based and of which they are receiving but 
a part while on inactive duty. Retired enlisted men are entitled to count active 
Service performed while on the retired list in the computation of service for 
pay purposes. 

Omit. Any question of pay arising in connection with the calling 
of enlisted men to active duty under the war provisions of the act of 
March 3, 1915, 38 Stat., 941, and the act of July 1, 1918, 40 Stat., 719, 
would be proper for a separate submission. 













PAY AND ALLOWANCES OF ENLISTED MEN OF THE MARINE 


CORPS AS EFFECTED BY SAVING CLAUSE IN JOINT SERVICE 
PAY ACT. 


The rights of enlisted men of the Marine Corps to commutation of quarters for 
dependents and additional ration under sections 2 and 5 of the act of May 
18, 1920, 41 Stat., 602, automatically expired by limitation of law on June 30, 
1922, and as they would not have been entitled thereto thereafter had the 
legislation of June 10, 1922, 42 Stat., 632, not been enacted the saving clause 
in section 16 of that act does not operate to save any right thereto, and they 
are not entitled to either said commutation or additional ration on and 
after July 1, 1922. 

Enlisted men of the Marine Corps who are entitled to the benefits of the saving 
clause in section 16, act of Jyne 10, 1922, 42 Stat., 632, during their enlist- 
ment current on June 30, 1922, and without change in grade, are entitled to 
have their pay and allowances computed on either the old or the new basis, 
depending upon whichever as a unit yields the greater total, and the basis 
may be changed from one to the other as cften as under the conditions of 
the service the total of one becomes greater than that of the other. 


Comptroller General McCarl to the Secretary of the Navy, August 30, 1922: 

I have your letter of August 15, 1922, requesting decision of certain 
questions submitted by the Paymaster, United States Marine Corps, 
relating to the pay and allowances of enlisted men of the United 
States Marine Corps arising under the saving clause contained in 
section 16, act of June 10, 1922, 42 Stat., 632, providing: 

* * * nothing contained in this act shall operate to reduce the total of 
the pay and allowances which any enlisted man of the Army, Navy, Marine 


Corps, or Coast Guard, is now receiving during his current enlistment and while 
he holds his present grade or rating. 
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The questions will be stated and answered in the order submitted : 


(a) Is an enlisted man of the second grade, serving at sea or in a foreign 
country, entitled to commutation of quarters, heat and light for maintaining 
a place of abode for dependents, and to the additional ration during current en- 
listment, provided his grade or rating is not changed subsequent to June 30, 1922? 


This question is supplemented and explained by reference to sec- 
tions 2 and 5 of the act of May 18, 1920, 41 Stat., 602, providing for 
commutation of quarters, etc., on account of dependents, and an 
additional ration, respectively, it being stated : 

The question arises whether enlisted men of the second grade who are on 
sea or foreign shore duty will be entitled to commutation of quarters for depend- 
ents and to the additional ration after June 30, 1922, if the total of their pay 


and allowances including the above as of June 30, 1922, amounts to more than 
their pay and allowance under the new law. 


The act of May 18, 1920, provides: 


Sec. 2. That the rights and benefits prescribed under the act of April 16, 
1918, granting commutation of quarters, heat, and light during the present 
emergency to officers of the Army on duty in the field are hereby continued and 
made effective until June 30, 1922, and shall apply equally to officers of the 
Navy, Marine Corps, Coast Guard, and Public Health Service: Provided, That 
such rights and benefits as are prescribed for officers shall apply equally for 
enlisted men now entitled by regulations to quarters or to commutation there- 
for. 

Sec. 5. That all noncommissioned officers of the Army of grade of color ser- 
geant and above as fixed by existing Army Regulations and noncommissioned 
officers of the Marine Corps of corresponding grades shall be entitled to one 
ration or commutation therefor in addition to that: to which they are now en- 
wi, = 2's. 

Sec. 13. That the provisions of sections * * * 5, * * * of this act 
shall remain effective until the close of the fiscal year ending June 30, 1922, 
unless sooner amended or repealed. 


It thus appears that the provisions of sections 2 and 5 of the act 
of May 18, 1920, automatically expired on June 30, 1922, by the 
express terms of that act, and were not effective after June 30, 1922, 
for that reason, and not by reason of anything contained in the act 
of June 10, 1922. If the latter act had not been enacted the enlisted 
men in question would not have been entitled to the allowances pro- 
vided in said sections 2 and 5 after June 30, 1922. 

Section 16 of the act of June 10, 1922, saves to enlisted men, under 
the circumstances therein prescribed, the pay and allowances that 
would have continued in effect and to which they would otherwise 
be entitled after June 30, 1922, but for the provisions contained in 
that act. It does not, however, have the effect of reviving and con- 
tinuing in effect a law which expired by its own terms prior to July 
1, 1922. 

This question is answered in the negative. 

Question (b) is contingent upon an affirmative answer to the pro- 
ceding question, so need not be quoted and answered. 

(c) Can an enlisted man of any grade during current enlistment whose 
grade or rating has not been changed subsequent to June 30, 1922, be paid 
under laws in effect prior to June 30, 1922, for a period subsequent to June 


30, 1922, and subsequently change to the pay provided by the act of June 10, 
1922? 
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An enlisted man who is and while entitled to the benefits of the 
saving clause in section 16 of the act of June 10, 1922, is entitled to 
have his pay and allowances computed on either the old or the new 
basis, whichever yields the greater total, and the basis may be 
changed from one to the other as often as the various conditions of 
service may require. See answer to question (b) in decision of this 
office of July 17, 1922, 2 Comp. Gen., 21. 

This question is answered in the affirmative. 


RENTAL ALLOWANCE TO COAST GUARD OFFICERS ON LEAVE OF 
ABSENCE. 


The provision in the act of June 10, 1922, 42 Stat., 628, granting allowance 
for rental of quarters to officers while on leave of absence applies only 
when no public quarters are available, and then only when the officer is 
in a duty status entitling him to quarters in kind; therefore an officer on 
leave of absence while detached from all duty and unassigned would not 
be entitled to quarters in kind nor to money allowance for rental of 
quarters. 


Comptroller General McCarl to Lieut. S. S. Yeandle, United States Coast 

Guard, August 30, 1922: 

I have your letter of August 25, 1922, requesting decision whether 
payment is authorized of a voucher submitted by former Lieut. 
(Junior Grade) G. R. Crosby, United States Coast Guard, for sub- 
sistence and rental allowance for the period July 1, 1922, to August 
8, 1922. There accompanies the voucher a certificate setting forth 
that the officer has a wife. 

It appears that on May 3, 1922, the commandant addressed orders 
to Lieutenant Crosby at the Coast Guard Academy, as follows: 

On May 31, 1922, you are detached from the Coast Guard Academy and from 
such other duties as may have been assigned you, and granted leave of absence, 
unassigned, for two months and eight days. 

Section 5 of the act of June 10, 1922, 42 Stat., 628, authorizes a 
subsistence allowance “at all times,” and accordingly a subsistence 
allowance would be payable to Lieutenant Crosby for the period in 
question. 

As to the rental allowance, section 6 of the act of June 10, 1922, 
42 Stat., 628, provides: 


That each commissioned officer on the active list * * * inany of the serv- 
ices mentioned in the title of this Act, if public quarters are not available, shall be 
entitled at all times, in addition to his pay, to a money allowance for rental of 
quarters, the amount of such allowance to be determined by the rate for one 
room * * *, Such rate for one room is hereby fixed at $20 per month for 
the fiscal year 1923, * * *. The rental allowance shall accrue while the 
officer is on field or sea duty, temporary duty away from his permanent station, 
in hospital, on leave of absence or on sick leave, regardless of any shelter that 
may be furnished him for his personal use, if his dependent or dependents are 
not occupying public quarters during such period. 


There are two essential conditions necessary to the receipt of the 
rental allowance: (1) that public quarters are not available, and 
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(2) that the officer occupies a duty status that would entitle him to 
quarters in kind. If an officer is in a duty status that does not give 
him a right to quarters, in kind, the availability or nonavailability 
of quarters is not an element for consideration, and a right under the 
law to the rental allowance fails. When an officer is detached from 
all duty and “unassigned,” he does not occupy a status that would 
entitle him to be assigned quarters, and so the nonavailability thereof 
would not give rise to a claim for the rental allowance. 

The provision of section 6, which authorizes a rental allowance 
while “on leave of absence,” taken into consideration with the pro- 
vision which makes the right to the rental allowance contingent upon 
the nonavailability of quarters, clearly presents the fact that the 
leave of absence referred to has reference to leave granted an officer 
while occupying a status which entitled him to quarters in kind, or, 
in other words, leave of absence which does not affect his status as 
constructively an officer assigned to duty at a station. 

As the question of availability or nonavailability of quarters can 
not enter into Lieutenant Crosby’s case by reason of the fact that in 
the status he occupied from July 1 to August 8, 1922, he would not 
have been entitled to quarters in kind, even if available, I conclude 
that he is not entitled to the rental allowance claimed. 


SUBSISTENCE ALLOWANCE FOR NAVY NURSES ON AND AFTER 
JULY 1, 1922. 


The appropriation in the act of July 1, 1922, 42 Stat., 801, for subsistence in 
kind for nurses at hospitals and on board ships in lieu of subsistence allow- 
ance, while permitting furnishing subsistence in kind does not bar payment 
of the regular money allowance for subsistence authorized by the act of 
June 10, 1922, 42 Stat., 628, when such nurses are on leave of absence from 
a hospital or ship and subsistence in kind is not furnished. 


Comptroller General McCarl to the Secretary of the Navy, August 30, 1922: 

I have your letter of August 14, 1922, submitting for approval a 
proposed change in section C of instructions issued by the Paymaster 
General of the Navy under the joint service pay bill, act of June 10, 
1922, 42 Stat., 625. , 

The instructions as issued and amended by ALNAV 28 provided, 
on page 1, in paragraph 2: 

From and afier 1 July 1922, female nurses are entitled to the subsistence 
allowance of an officer drawing the pay of the first pay period which amounts 
to sixty cents per day during the fiscal year Nineteen Twenty-three except when 
on duty at hospitals and on board ship, when they shall be subsisted in kind as 
heretofore. 

Your proposed change is that at the end of the paragraph shall be 
added : 


When on authorized leave of absence from hospitals and ships, nurses are 
entitled to be credited with the subsistence allowance of sixty cents per day. 
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Section 5 of the act of June 10, 1922, 42 Stat., 628, provides: 


That each commissioned officer on the active list, * * * shall be entitled 
at all times, in addition to his pay, to a money allowance for subsistence 
* * *,. The value of one allowance is hereby fixed at 60 cents per day for 
the fiscal year 1923, * * *. To each officer of any of the said services re- 
ceiving the base pay of the first period the amount of this allowance shall be 
equal to one supsisience allowance * * *. 


Section 13 of the act of June 10, 1922, 42 Stat., 631, provides: 


Nurses shall be entitled to the same allowance for subsistence as is author- 
ized in section 5 of this Act for officers receiving the pay of the first period, 
7” * . 


The act of July 1, 1922, 42 Stat., 801, appropriated funds under the 
heading “ Provisions, Navy,” for 

Subsistence in kind at hospitals and on board ship in lieu of subsistence 
allowance of female nurses. 

Under this appropriation the Secretary of the Navy may direct 
that nurses on duty at hospitals and on board ships shall be sub- 
sisted in kind, but if the Secretary of the Navy does not direct the 
issuance of subsistence in kind it does not follow that the payment 
of the subsistence allowance is prohibited. As the matter now stands 
a direction has gone forth for the issuance of subsistence in kind 
and by reason thereof nurses are not entitled to the subsistence al- 
lowance while on duty in question. 

If a nurse on leave of absence from a hospital or ship does not in 
fact obtain subsistence in kind from the Government she is entitled 
to the subsistence allowance, but if she continues to obtain it in 
kind while in a leave status no subsistence allowance is authorized. 
The proposed addition to the instructions should be modified to 
this effect. 


PAY AND ALLOWANCES OF ENLISTED MEN OF THE ARMY UNDER 
THE JOINT SERVICE PAY ACT. 


This decision involves numerous questions relating to the pay and allowances 
of enlisted men of the Army on and after July 1, 1922, under the joint 
service pay act of June 10, 1922, 42 Stat., 625. It sets forth consecutively 
each question submitted with its answer. For points involved see decision. 


Comptroller General McCarl to the Secretary of War, August 31, 1922: 

There has been received your letter of July 12, presenting for 
decision a series of questions arising under section 9 of the act of 
June 10, 1922, 42 Stat., 629, respecting increases of pay for length 
of service and reenlistment allowance of enlisted men of the Army. 
The section in question, so far as here material, provides: 


Existing laws authorizing continuous-service pay for each five years of serv- 
ice are hereby repealed, effective June 30, 1922. Commencing July 1, 1922, 
* * * enlisted men of the Army and Marine Corps, shall receive, as a 
permanent addition to their pay, an increase of 5 per centum of their base pay 
for each four years of service in any of the services mentioned in the title of 
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this Act not to exceed 25 per centum. On and after July 1, 1922, an enlistment 
allowance equal to $50, multiplied by the number of years served in the enlist- 
ment period from which he has last been discharged, shall be paid to every 
honorably discharged enlisted man of the first three grades who reenlists within 
a period of three months from the date of his discharge, and an enlistment 
allowance of $25. multiplied by the number of years served in the enlistment 
period from which he has last been discharged, shall be paid to every honorably 
discharged enlisted man of the other grades who reenlists within a period of 
three months from the date of his discharge. 

Your questions, and the answers thereto, will be stated in their 
order. 

a.Is service prior to July 1, 1922, in the services other than the Army 


mentioned in the title of the Act of June 10, 1922, to be counted for computing 
increased pay for length of service after July 1, 1922? 


The calculation on the new basis in lieu of the basis theretofore 
provided in the act of June 4, 1920, 41 Stat., 761, is to commence 
July 1, 1922, but the service in the Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, and Public Health Service then author- 
ized to be counted included service therein both before and after 
July 1, 1922. 

The question is answered in the affirmative. 


b. Is such service to be counted in computing the enlistment allowance referred 
to in said act of June 10, 19227 


If this question is intended to ask whether upon discharge prior 
to July 1, 1922, from one of the services other than the Army men- 
tioned in the title of the act and an enlistment in the Army within 
three months of such discharge but after July 1, 1922, the man will be 
entitled to the enlistment allowance as for a discharge from the Army 
and reenlistment therein, the question is answered in the negative. 

The act provides a bounty for reenlisting; an enlistment in the 
Army after service in the Navy, Marine Corps, or Coast Guard is 
not a reenlistment in the Army but an enlistment. 27 Comp. Dec., 
11, 170. And whether the discharge from the other service was be- 
fore or after July 1, 1922, no reenlistment allowance is payable for 
an original enlistment in the Army, notwithstanding there may have 
been an honorable discharge from one of the other services within the 
three months next preceding the original enlistment in the Army. 


ec. Should time lost under the conditions stated in the act of April 27, 1914, 
88 Stat., 353, i. e., through unauthorized absence, disease resulting from the 
intemperate use of drugs or alcoholic liquor or other misconduct, while in con- 
tinement awaiting trial or disposition of the case if the trial results in conviction, 
or while in confinement under sentence, be deducted in determining the number 
of years for which a soldier is entitled to increased pay for length of service 
under the act of June 10, 1922? 


The act of April 27, 1914, 38 Stat., 353, provides: 


Hereafter no officer or enlisted man in active service who shall be absent 
from duty on account of disease resulting from his own intemperate use of drugs 
or alcoholic liquors or other misconduct shall receive pay for the period of such 
absence, the time so absent and the cause thereof to be ascertained under such 
procedure and regulations as may be prescribed by the Secretary of War; 
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Provided further, That an enlistment shall not be regarded as complete until 
the soldier shall have made good any time in excess of one day lost by unauthor- 
ized absences or on account of disease resulting from his own intemperate use of 
drugs or alcoholic liquors or other misconduct, or while in confinement awaiting 
trial or disposition of his case if the trial results in conviction, or while in 
confinement under sentenee. 


The one hundred and seventh article of war, 41 Stat., 809, provides: 


SOLDIERS TO MAKE GOOD TIME Lost.—Every soldier who in an existing or sub- 
sequent enlistment deserts the service of the United States or without proper 
authority absents himself from his organization, station, or duty for more than 
one day, or who is confined for more than one day under sentence, or while 
awaiting trial and disposition of his case, if the trial results in conviction, or 
through intemperate use of drugs or alcoholic liquor, or through disease or 
injury the result of his own misconduct, renders himself unable for more than 
one day to perform duty, shall be liable to serve, after his return to a full- 
duty status, for such period as shall, with the time he may have served prior to 
such desertion, unauthorized absence, confinement, or inability to perform duty, 
amount to the full term of that part of his enlistment period which he is re- 


quired to serve with his organization before being furloughed to the Army 
reserve. 


Your question is answered by saying that while the soldier is in 
a nonpay status, or when he is absent without authority or in a 
nonduty status in the circumstances described in these statutes, 
he is not serving within the meaning of the law authorizing in- 
creased pay for length of service. Pay is denied him currently and 
he is required to make up the time so lost to complete his enlist- 
ment. It is not service for pay nor for completing the enlistment, 
neither is such lost time service to be counted for increased pay 
for length of service. 


d. Should time lost under the conditions stated in the act of April 27, 
1914, be decucted in determining the number of years served in the enlist- 
ment from which last discharged, for the purpose of computing the enlist- 
ment allowance to be paid on reenlistment? 


An enlisted man of the Army upon reenlisting after honorable 
discharge under the conditions named in the statute is entitled, 
according to his grade, to an enlistment allowance of $50 or $25 
“multiplied by the number of years served in the enlistment period 
from which he has last been discharged.” When an enlisted man 
has lost time, as indicated in question “c” and the answer thereto, 
which has not been made up as required by law (apparently the 
situation contemplated by the question) he is not entitled to have 
the time so lost counted in determining the amount of enlistment 
allowance. The time lost was not any portion of “the number 
of years served in the enlistment period from which he has last 
been discharged ” and must be excluded from the computation. 


e. Should the time a soldier is held in service beyond the expiration of 
his term of enlistment in order to make good time lost under the conditions 
referred to in question “c”’ be counted for the purpose of computing the in- 
creased pay due for length of service under the act of July 1 (June 10), 1922? 


All service should be counted, and of course this includes the 


time served to make up time lost; the time lost is not, however, 
to be counted. 
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To illustrate: Where during an enlistment for three years the 
man is in a nonduty status for one year, and is therefore held to 
service one year beyond the date when his enlistment would have 
otherwise expired, he is entitled to count the one year during which 
he is held to service; that is, he is entitled to count a total of three 
years, the period actually served, on the three-year enlistment; 
but not four years. 


f. Should the time a soldier is so held in service beyond the expiration 
of his term of enlistment to make good time lost under the conditions referred 
to in paragraph “c” be counted for the purpose of computing the enlistment 
allowance under the act of June 10, 1922? 


The man serves only while in a pay status, or when he is not 
in a nonduty status for any of the reasons stated in the act of April 
27, 1914, or the one hundred and seventh article of war; accordingly, 
this question is answered in the affirmative. 

That there may be no misunderstanding as to the effect of this 
answer, and using the illustration given in the answer to the pre- 
ceding question, the man, if of one of the four lower grades, would 
be entitled to a reenlistment allowance of $75; he would not be en- 
titled to count the year in a nonduty status. 


g. May service under a fraudulent enlistment which is not validated while 
the enlistment is current be counted for computation of the enlistment allow- 
ance under the act of June 10, 1922? 


No; and for the reasons stated at length in decisions of March 15, 
1922, 1 Comp. Gen., 511, and May 15, 1922, 1 id., 668. 
h. May such service under a fraudulent enlistment not validated while the 


enlistment is current be counted for the time he lost under the act of June 10, 
1922? 


Essential phrase or phrases in this proposed question seem to have 
been omitted or misplaced. 

1f the inquiry was intended to be whether service under a fraudu- 
lent enlistment as described in the question may be counted for in- 
creased pay for length of service under section 9 of the act of June 
10, 1922, the answer is: No. 1 Comp. Gen., 511, 668. 

i. May time served in an enlistment which is terminated by desertion or by 


dishonorable discharge be counted for the purpose of computing enlistment 
pay for length of service under the act of Juné 10, 1922? 


It is assumed that the inquiry is respecting increased pay for 
length of service and as so understood it is answered by saying that 
where the enlistment is not fraudulent at its inception the services 
actually rendered before dishonorable discharge or desertion may be 
counted under the act of June 10, 1922, as under the act of June 4, 
1920, 41 Stat., 761. 1 Comp. Gen., 668, 669. 


j. May time so served in an enlistment terminated by desertion or dishon- 
orable discharge be counted for the purpose of computing the enlistment al- 
lowance under the act of June 10, 1922? 
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The enlistment allowance is payable only on a reenlistment within 
three months after an honorable discharge; the law plainly so states. 
When a man deserts there is no discharge at all but an absence in 
violation of law before the completion of an enlistment, the de- 
serter being a fugitive from justice whose arrest is authorized by any 
civil officer and for whose apprehension and delivery to the military 
authorities a reward is offered. A dishonorable discharge is the 
antithesis of an honorable discharge. How a question of enlistment 
allowance could arise in the circumstances suggested by the question 
is not apparent. Answer to the question will therefore be deferred 
until an actual case is presented. 

h. Is a soldier discharged prior to the expiration of his term of enlistment 
for the purpose of reenlisting entitled on so reenlisting to the enlistment allow- 
ance as determined by the number of years served in the enlistment from which 
so discharged? 

Example: Private “A,” whose organization has been ordered overseas for a 
tour of foreign service, has served over two years on a three-year enlistment. 
In view of the policy of the War Department to send only such soldiers overseas 
as have two years or more yet to serve he accepts a discharge for the purpose 


of reenlisting in order to remain with his organization. Is he entitled on so 
reenlisting to an enlistment allowance of $50.00? 


It is understood that discharges issued as described in the example 
are honorable discharges but are conditional in nature, the soldier 
agreeing before issuance of the discharge to reenlist. 

The only requirements of the statute are that the soldier shall be 


honorably discharged and shall reenlist within three months after 
such honorable discharge; if these conditions precedent exist he is 
entitled to the enlistment allowance applicable to his grade multi- 
plied by the number of years served in the enlistment period from 
which he has last been discharged. 

In the case described in the question, the allowance being $25 for 
each year of service and the man having served two complete years 
he would be entitled to a total of $50. 

l, May the enlistment allowances be prorated for fractional parts of years 
in the enlistment from which last discharged? 

Ezample: Private “ B,” after having served two years and nine months on a 
three-year enlistment, is discharged for the convenience of the Government (7?) 
on June 1, 1922, in order to accept a civil-service appointment. Being discharged 
from his civil service appointment on account of reduction of the force due 
to limited appropriations he reenlists in the Army on July 15, 1922, which 
is within three months from the date of his discharge from the Army. Will 
his reenlistment allowance on so reenlisting be $50 or $68.75? 

The enlistment allowance fixed in the statute is to be “ multiplied 
by the number of years served in the enlistment period from which 
he has last been discharged.” A year is the unit of service, and 


nothing less than a year is to be included in the computation. 
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The enlistment allowance may not therefore be prorated for frac- 
tional parts of years served in the enlistment from which last dis- 
charged. The foregoing is the general rule. 

In the example given the man is entitled to a total enlistment allow- 
ance of $50 only. 

m. Does the grade held at the time of discharge or the grade in which 
reenlisted determine whether the enlistment allowance will be a multiple of $50 
or of $25? 

Example: Staff Sergeant “C” was discharged on May 20, 1922, on the com- 


pltion of a three-year enlistment period. If he reenlists as private on July 
10, 1922, will he be entitled to an enlistment allowance of $150 or $75? 


The statute provides for the payment of an enlistment allowance 
for reenlistments entered into on and after July 1, 1922, and would 
include reenlistments after honorable discharge prior to July 1, 
1922, if otherwise within the act. The case stated in the example 
is therefore within the statute. 

The allowance is payable “to every honorably discharged enlisted 
man of the first three grades ” and “to every honorably discharged 
enlisted man of the other grades who reenlists within a period of 
three months from the date of his discharge.” 

The provision is for honorably discharged enlisted men of the 
first three grades—or of those of the four other grades—who reen- 
list, and is to be operative during the entire three months fixed by 
the statute. It therefore relates to the grade held on discharge and 
not to the grade assigned on reenlistment. See in this connection 
section 27, act of June 3, 1916, 39 Stat., 186. 

Your question is answered accordingly, and Staff Sergeant “C” 
under the conditions stated in the example would be entitled to a 
reenlistment allowance of $150. 

nm. Where a soldier has been dishonorably discharged and is subsequently 
restored to duty to serve out his enlistment and at the expiration of his term 
reenlists, how should his term be computed for the purpose of the reenlisment 
allowance? 

Ezample: A enlists January 1, 1920, for three years. July 1, 1920, he is con- 
fined on a charge on which trial results in his dishonorable discharge October 1, 
1920. July 1, 1921, he is restored to duty to serve out that portion of his enlist- 
ment which had not expired at the time when he was originally confined on the 


charge, namely, two years and six months. If he reenlists when he has served 
out his time, how should his reenlistment allowance be computed? 


The question seems to contemplate a case arising under paragraph 
7 of section 2 of the act of March 4, 1915, 38 Stat., 1085, relating 
to the United States Disciplinary Barracks and the branches thereof. 
The question and example as phrased, however, do not correctly state 
a case coming within that statute. A man on discharge from the 
Army, whether honorably, without honor, or dishonorably, is freed 
from his military status, and while a dishonorable discharge is 
issued pursuant to sentence of court-martial, when issued (if the 
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court-martial sentence as approved does not include confinement) it 
is as effective to free the man from military jurisdiction as any 
other form of discharge. That is, it is exactly what it purports to 
be—a discharge; and there can be no restoration to duty after dis- 
charge; there must be a reenlistment. 

Paragraph 7 of section 2 of the act of March 4, 1915, 38 Stat., 
1085, provides: 


Whenever he shall deem such action merited the Secretary of War may 
remit the unexecuted portions of the sentences of offenders sent to the United 
States Disciplinary Barracks for confinement and detention therein and in 
addition to such remission may grant those who have not been discharged 
from the Army an honorable restoration to duty, and may authorize the re- 
enlistment of those who have been discharged or upon their written application 
to that end order their restoration to the Army to complete their respective 
terms of enlistment, and such application and order of restoration shall be 
effective to revive the enlistment contract for a period equal to the one not 
served under said contract. 

It will be noted that the statute provides for two classes of cases: 
First, men who have not been discharged from the Army; and, sec- 
ond, men who have been discharged from the Army. 

With respect to the first; under the act of April 27, 1914, and 
the one hundred and seventh article of war, the answers to ques- 
tions “ec” to “ f,” inclusive, state the rule applicable. 

The second class of cases, however, are on a different basis. A man 
whose case comes within that class has been discharged from the Army 
und has been sentenced to confinement in the disciplinary barracks. 
When that sentence shall have been served he is no longer amenable to 
military jurisdiction. After his discharge from the Army, either be- 
fore or after release from confinement, his consent is necessary before 
he can again be brought into the military service. This the statute 
recognizes; it gives authority to remit the unexecuted portion of the 
sentence and authorizes the man’s reenlistment, or upon the man’s 
written application therefor authorizes his restoration to the Army 
to complete his term of enlistment, such written application and 
order of restoration to be effective to revive the enlistment contract 
from which he has been discharged. The provision respecting the 
reviving of the contract of enlistment is addressed to the formali- 
ties for inducting the man again into the military service and to 
the fixing of the duration of his enlistment after reentry into the 
service. The written application of the man and the order of 
restoration is therefore a new enlistment, its duration to be de- 
termined by the period remaining to be served in enlistment from 
which he was dishonorably discharged. The enlistment allowance 
is required to be multiplied by the number of years served in the 
enlistment from which he has last been discharged, and in the case 
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here considered the last enlistment is the one resulting from the 
man’s written application and the order of restoration; it can not 
include that portion of an enlistment served prior to dishonorable 
discharge, 1 MS. Comp. Gen., 662, August 30, 1921. The act of 
June 10 does not contemplate two discharges from one enlistment. 

You are therefore advised that in this class of cases the enlist- 
ment allowance must be computed on the time served subsequent 
to remission of sentence and restoration to the Army pursuant to 
the man’s application therefor and the order of restoration. 

This question is answered accordingly. 


NAVAL OFFICERS DETAILED AS ASSISTANT TO THE CHIEF OF 
THE BUREAU OF SUPPLIES AND ACCOUNTS. 


The term “highest pay of his grade” in the act of March 3, 1899, 30 Stat., 
1038, on and after July 1, 1922, as applied to a captain of the Pay Corps 
of the Navy detailed as Assistant to the Chief of the Bureau of Supplies 
and Accounts, is the base pay fixed by the act of June 10, 1922, 42 Stat., 
625, for the sixth period, with the maximum additions for length of 
service, or $6,000. 


Comptroller General McCarl to Lieut. B. L. Lankford, United States Navy, 
August 31, 1922: 


I have your letter of June 28, 1922, requesting decision as to the 
rate of pay at which Capt. T. W. Leutze (S. C.) U. S. Navy, as- 


sistant to the chief of the Bureau of Supplies and Accounts, Navy 
Department, may be paid on and after July 1, 1922, and while he 
holds the office of said assistant. 

The act of March 3, 1899, 30 Stat., 1038, provides: 


The officer of the Pay Corps of the Navy detailed as assistant to the Chief of 
the Bureau of Supplies and Accounts pursuant to the Act of Congress approved 
July twenty-seventh, eighteen hundred and ninety-four (28 Stat., 132), shall 
hereafter receive the highest pay of his grade. 


The term “highest pay of his grade ” was defined in 1 Comp. Gen., 
690, as applied to Captain Leutze, a pay director in the Navy detailed 
as assistant to the chief of the Bureau of Supplies and Accounts, as 
meaning the highest pay of his grade for pay purposes as determined 
by his rank. As thus defined, the only question under the act of 
June 10, 1922, is the rate applicable. 

Section 1 of the act entitles an officer of a Staff Corps of the Navy 
“advanced by selection under existing laws to the rank of captain” 
to the base pay of the sixth pay period, viz, $4,000, and further pro- 
vides that— 


every officer paid under the provisions of this section shall receive an increase 
of 5 per centum of the base pay of his period for each three years of service 
up to thirty years. 
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The maximum pay of a captain is thus made $6,000, which is the 
“highest pay of his grade” within the meaning of the act of March 
8, 1899, payable to an officer of the Supply Corps detailed as as- 
sistant to the chief of the Bureau of Supplies and Accounts and 
to which Captain Leutze is entitled. 

Your question is answered accordingly. 


OFFICERS OF THE ARMY DISCHARGED AND RECOMMISSIONED IN 
LOWER GRADES, PAY OF, AFTER JULY 1, 1922. 


The saving clause in section 16, act of June 10, 1922, 42 Stat., 632, is not ap- 
plicable to officers discharged and recommissioned in lower grades under 
act of June 30, 1922, 42 Stat., 721. and does not save to such officers either 
the pay they wetfe receiving on June 30, 1922, or the pay of the grade in 
which recommissioned as computed on June 30, 1922. 

The discharge of Army officers under act of June 30, 1922, 42 Stat., 721, for the 
purpose of the recommissioning of them in lower grades, effects a separa- 
tion from the service, and upon accepting a new commission in a lower 
grade they must be considered as appointed after July 1, 1922, and in com- 
puting their prior services for pay purposes are limited to credit for the 
commissioned service authorized for officers so appointed by section 1 of the 
act of June 10, 1922, 42 Stat., 627. 


Comptroller General McCarl to the Secretary of War, August 31, 1922: 


I have your letter of July 28, 1922, requesting decision of ques- 
tions which arise under the provision of law for the reduction of 
the number of commissioned officers of the Army, contained in the 
appropriation act for the War Department, 1923, approved June 
30, 1922, 42 Stat., 721, under the appropriation “ Pay, and so forth, 
of the Army.” 


The provisions of the act of June 30, 1922, material to the ques- 
tions presented are: 


That officers in excess of the numbers authorized herein and not removed 
from the active list by other means shall be disposed of as follows: * * * 
those other than of the Medical Department and Chaplains shall, prior to 
January 1, 1923, be eliminated from the active list as hereinafter provided 
except that not more than a total of eight hundred now in grades from colonel 
to first lieutenant inclusive shall either be continued as additional officers in 
their grades until absorbed, or those in grades below lieutenant colonel shall, 
in inverse order of standing on the promotion list beginning with the lowest 
on the list in each grade, be discharged and recommissioned in the next lower 
grade prior to January 1, 1923, and officers accepting recommission in a lower 
grade shall be carried on the promotion list in the positions they now occupy 
and shall, while serving in such lower grade, take rank among the officers of 
the Regular Army in accordance with their length of service notwithstanding 
the date of their new commission; and any officer shall be eligible for recom- 
mission and service in the branch in which now commissioned; * * *: 
Provided further, That of the eight hundred or less officers to be absorbed 
or recommissioned under the preceding proviso, a suitable number of officers 
in grades from colonel to first lieutenant, inclusive, shall be continued as addi- 
tional until absorbed and a suitable number in each grade from major to first 
lieutenant shall be recommissioned in the next lower grade, such suitable 
numbers to be determined by the President upon the recommendation of the 
board of general officers hereinafter provided for: * * * Provided further, 
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That the Secretary of War shall convene a board of five general officers which 
may include retired officers, whose call to active duty for this purpose is hereby 
authorized, which board under regulations prescribed by the Secretary of 
War, shall recommend to the President the officers to be eliminated from the 
active list under the provisions of this act, the number of officers in various 
grades to be recommissioned in the next lower grades as hereinbefore provided, 
and the number of officers in various grades | to be continued as additional until 
absorbed as hereinbefore provided: * 


The questions presented for dosiaion relate to officers to be dis- 
charged and recommissioned under these provisions, and are: 


1.* * * whether or not these officers, after demotion, will be entitled 
to the pay to which they were entitled by reason of grade and length of ser- 
vice on June 30, 1922, under the saving clause contained in section 16 of the 
act of June 10, 1922. 


2. If the foregoing question is answered in the negative, will they be en- 
titled to pay as of their new grades at rates provided in the act of 1908 if 
greater than pay under the June 10, 1922, law? 

3.* * * whether the demoted officers are to be considered as in the 
service on June 30, 1922, or as appointed on or after July 1, 1922, with reference 
to the service they may count for pay purposes under paragraph 11 of section 
1 of the act of June 10, 1922. 

Section 16 of the act of June 10, 1922, 42 Stat., 632, provides in 
part: 

That nothing contained in this act shall operate to reduce the pay of any 
officer on the active list below the pay to which he is entitled by reason of his 
grade and length of service on June 30, 1922, not including additional pay 
authorized by the act entitled “An act to increase the efficiency of the com- 
missioned and enlisted personnel of the Army, Navy, and Marine Corps, Coast 


Guard, Coast and Geodetic Survey, and Public Health Service,” approved May 
18, 1680; * *.*. 


This latter provision appears in an act “to readjust the pay and 
allowances of the commissioned and enlisted personnel of the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service,” and which fixes new bases of pay for officers 
of the Army. The purpose and the intent of the saving clause was 
to reserve to any officer then in the service the pay received by him 
by reason of grade and length of service on June 30, 1922, if greater 
than the pay he would be entitled to receive under the new bases of 
pay with length of service as provided in the act; see decision of 
July 26, 1922, to Secretary of the Navy, 2 Comp. Gen., 57. The 
entire and sole purpose of the saving clause is accomplished in its 
application to the provisions contained in the act in which it ap- 
pears, the language of the clause itself limiting its effect to pro- 
visions “contained in this act.” That clause does not and was not 
intended to thereafter tie the hands of Congress in separate legisla- 
tion. The saving clause is addressed only to the readjustment of pay 
made by the act of June 10, 1922; whereas the provision in the act 
of June 30, 1922, had for its object the reduction of the commissioned 
personnel of the Army and the filling of the lower or lowest grades. 
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The act indicates that its purpose and intent was economy and the 
committee hearings show that to have been the purpose in the mind 
of the committee drafting the provision. To construe the provision 
so made for the reduction of expense, so far as relates to officers dis- 
charged and recommissioned in lower grades, as nullified by a saving 
clause in a different act, passed at an earlier date, would not effectuate 
the intent of Congress, as expressed in the law. 

The one enactment adjusts pay of those in the service and the other 
reduces the force to be employed. 

Your first question is answered by saying that the officers dis- 
charged and recommissioned in lower grades will not be entitled to 
retain the pay which they were entitled to receive by reason of their 
grade and length of service on June 30, 1922. 

Your second question is answered by saying that the saving clause 
in the act of June 10, 1922, has no application to the officers dis- 
charged and recommissioned pursuant to the act of June 30, 1922; 
and this latter act gives them no right to any pay other than that 
fixed by law for their new grade when they accept the commissions 
to be tendered them after their discharge, to wit, the pay, etc., pro- 
vided therefor by the act of June 10, 1922. 

Your third question is in part predicated on negative answers to 
the first and second questions, and has relation to the service which 
may be counted by these officers in their grades after being discharged 
and recommissioned in lower grades, both to determine their pay 
periods or base pay and pay for length of service, and arises by 
reason of the separate service provisions in the eleventh paragraph 
of section 1 of the act of June 10, 1922, which provides: 


For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under 2 Federal ap- 
pointment and commissioned service in the National Guard when called out by 
order of the President. For officers in the service on June 30, 1922, there shall 
be included in the computation all service which is now counted in computing 
longevity pay, and service as contract surgeon serving full time; and also 75 
per centum of all other periods of time during which they have held commis- 
sions as officers of the Organized Militia between January 21, 1903, and July 1, 
1916, or of the National Guard, the Naval Militia or the National Naval Vol- 
unteers since June 3, 1916, and services as a contract surgeon serving full time, 
shall be included in the computation. 


The officers in question are understood as all in service on June 
30, 1922, and were they not required to be discharged and recom- 
missioned in lower grades there would be no question but that they 
would be entitled to count service as for “officers in the service on 
June 30, 1922.” Their discharge and recommission, however, also 
constitutes an appointment to the Army after July 1, 1922, so that 
the provision for “ officers appointed on and after July 1, 1922,” also 
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covers their cases; and the question for decision is in which class 
they are required to be placed after discharge and acceptance of com- 
missions in lower grades, 

The provision for “ officers in the service on June 30, 1922,” in- 
cludes officers then in the service, who, under laws then in effect, 
would ordinarily continue in the Army indefinitely, being pro- 
moted from time to time, pursuant to law, but carrying with them 
to the higher grades their right to count service for pay purposes as 
officers in the service on June 30, 1922. On the definite and complete 
separation of such an officer, and his subsequent reappointment as 
an officer of the Regular Army, say under the provisions of section 
24-e of the act of June 4, 1920, 41 Stat., 774, after an interval of 
civilian life, although he was in the service on June 30, 1922, by 
reason of his reappointment after July 1, 1922, he would be entitled 
to count service only as an officer appointed after July 1, 1922. 

The difference between such an officer and the officers here in 
question is one only of degree; both are completely separated from 
the Army by their discharge, and they become at that very instant 
civilians, free to come and go as they please. The officers here in 
question are not compelled to accept the commission in the lower 
grade, and in accepting the commission they accept the pay provided 
for officers appointed on or after July 1, 1922. Two suggestions are 
urged against this view, as follows: 

It has frequently been held that an enlisted man, discharged prior to the 
expiration of his term of service for the purpose of reenlisting or of accepting 
a commission or an appointment as Army field clerk, is not discharged from 
the service, but is continued in the service in a different status. 

An officer who is discharged for the purpose of accepting a commission in 


a higher grade is not considered as being separated from the servce and newly 
appointed. 


And, it is added: 


It would not appear, therefore, that an officer who is discharged for the 
purpose of accepting a commission in a lower grade should be considered as 
being separated from the service and newly appointed. 


With respect to the first of the suggestions, it may be remarked 
that the decisions referred to consider claims for payment of amounts 
payable under the law on discharge from the Army, such as travel 
pay or allowance to place of enlistment or appointment, or payment 
of a gratuity on discharge and return to civil life. It was held, and 
properly, where a discharge issued merely to enable the man to re- 
enter the service in a new enlistment or a different capacity, that there 
was not a discharge from the Army within the meaning of the par- 
ticular law under which the claim was made. In ascertaining the 
intent of the laws so construed those decisions considered the purpose 
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to be accomplished by the bounty of Congress, in the one case, to 
enable the discharged man to return to his home after military 
service, in the other to aid him in returning to civil occupation. 
Accordingly, it was held that the statutes so construed contemplated 
for discharge purposes a complete separation from the Army by 
which the man returned to civil life, and did not include discharges 
issued solely for the purpose of enabling the man to continue in the 
Army in a new enlistment or in another capacity. 

There is no question but that the discharges to be issued in the 
cases now considered will operate as a complete separation from the 
Army ; the officer is under no obligation, express or implied, to accept 
the commission in the lower grade—by his discharge he is completely 
separated from the Army. The law, it will be observed, speaks of 
officers accepting recommission in a lower grade. 

With respect to the second suggestion: It is not necessary that an 
officer promoted in due course to an existing vacancy be formally dis- 
charged ; the acceptance of the higher office operates as a vacation of 
the office from which promoted. Formal discharge in such cases is 
unnecessary and it is understood that none is issued. An officer 
of the Army normally contemplates permanency by an appointment 
to a commissioned grade in the Regular Army; he is advanced step 
by step in accordance with law; he continues in a lower grade until 
4 vacancy occurs in the next higher grade to which he is eligible 
to be promoted; and his promotion takes the form of a nomination 
to and confirmation by the Senate, and the issuance by the President 
of a commission in the higher grade. But the officer is continuously 
in the military service. Until he accepts the new commission he con- 
tinues in the service in the lower grade, he is not relieved from his 
military obligation in any manner or form, and there is not an in- 
stant of time that he is not amenable to military jurisdiction. 

Where, however, an officer is formally discharged—completely 
freed from his military status and his obligation to serve—if recom- 
missioned, whether in the same, a higher, or lower grade, there is an 
appointment to the Army within the meaning of the first sentence 
of paragraph 11 of section 1 of the act of June 10, 1922. In such 
cases, where appointments are made on or after July 1, 1922, the offi- 
cer is entitled to count service for pay purposes only as an officer 
appointed on and after July 1, 1922. Your third question is answered 
accordingly. 

It is to be observed that the act of June 30, 1922, does not in its 
provisions provide for demotions as ordinarily understood, but for 
discharge and recommissioning for the primary purpose of reduc- 
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tion of the Army, and the situation of officers discharged and recom- 
missioned in lower grades which causes them to lose the benefit of 
service other than commissioned service results from the fact that 
the respective provisions were enacted:in separate laws, the act of 
June 10, 1922, relating to the counting of only commissioned service, 
and the act of June 30, 1922, stipulating for the discharge and re- 
commissioning. The result is that those who heretofore may have 
only had enlisted service and may after June 30, 1922, be appointed 
officers of the Army can not count such enlisted service for pay pur- 
poses; and apparently it also results in those officers who have here- 
tofore, before June 30, 1922, been commissioned but the major part 
of whose service is that of enlisted service, and who may now be 
discharged from the service, may be caused a possible loss in the 
right to count such enlisted service if again commissioned—whether 
commissioned immediately with the discharge or at a more or less 
later period after discharge. While apparently this creates a harsh 
condition, yet such must be understood to be the law in the specific 
direction of the act of June 10, 1922, that only commissioned service 
may be counted; and such harsh conditions as result therefrom must 
be a matter for the consideration of the Congress. The Congress is 
now in session and I understand the matter of the operation of the 
act of June 30, 1922, relating to the reduction of the Army has been 
brought to its attention in several bills. Equally so this matter of 
discharge and recommissioning may be brought to its attention so 
that if unjust and harsh conditions have resulted they may be re- 
dressed by the Congress. For this office to undertake to say that be- 
cause of the seemingly harsh conditions a different interpretation 
should be given than that herein announced would simply be for this 
office to assume legislative functions, for which there is no authority 
under the Constitution or the laws. 


DEPENDENT—HUSBAND NOT, FOR PURPOSE OF SUBSISTENCE OR 
RENTAL ALLOWANCE. 


The provision in the act of June 10, 1922, 42 Stat., 628, granting allowances 
for subsistence and rental of quarters to officers having dependents is 
limited in its effect to the dependents bearing the relationship named in 
the act, and a nurse of the Public Health Service is not entitled to either 
a subsistence or rental allowance by reason of having a dependent husband. 


Comptroller General McCarl to the Secretary of the Treasury, August 31, 
1922: 


There has been received, by your indorsement of August 17 with 
request for decision, letter of August 15, 1922, from the Surgeon 
Genera] of the Public Health Service submitting a supplemental 
voucher stated in favor of Surg. Margaret R, Stewart (reserve), 
60549°—23—Vol. 2——13 
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United States Public Health Service, for increased subsistence and 
rental allowances for the month of July, 1922, by reason of having 
as a dependent a “lawful husband.” 

The voucher shows that Surgeon Stewart is in receipt of pay of the 
fourth period; although it is not so stated, it is presumed that she 
has received one subsistence allowance and rental allowance for 
three rooms, and that the claim presented is for two additional sub- 
sistence allowances and the rental allowance for two additional 
rooms, under sections 5 and 6 of the act of June 10, 1922, 42 Stat., 
628. Increased subsistence and rental allowances are authorized for 
officers having dependents, and section 4 of the act provides: 

That the term “dependent” as used in the succeeding sections of this act 
shall include at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age. It shall also include the mother of the officer 
provided she is in fact dependent upon him for her chief support. 

No evidence is submitted that the husband in this case is in fact 
dependent upon the wife for support, and apparently the basis of the 
claim is that if an officer-husband is entitled to increased allowances 
because of having a wife conversely an officer-wife should be allowed 
the increase also because of having a husband. 

There have been cases where terms of the masculine gender in a 
statute have been construed to include females, where the language of 
the statute clearly showed the intent to include both sexes or either 
sex; e. g., Silver v. Ladd, 7 Wall., 219; 24 Comp. Dec., 775. The act 
of April 16, 1918, 40 Stat., 530, as extended by the act of May 18, 1920, 
41 Stat., 602, authorized commutation of quarters, heat and light, for 
officers on field duty or on active duty without the territorial jurisdic- 
tion of the United States, who maintained an abode for a wife, child, 
or dependent parent. That act is now repealed, but it was similar in 
purpose in some respects to the provisions made in sections 5 and 6 
of the act of June 10, 1922, for officers having dependents. In con- 
struing that act it was said, 1 Comp. Gen., 204: 
from the relation of husband, or father, the law conclusively presumes that the 
wife, or infant child, is dependent upon him for support. 

No labored argument is necessary to show that the converse of this 
could not also be true and that the husband is conclusively presumed 
to be dependent upon his wife for support. 

But aside from the fact that no evidence is submitted tending to 
show that in this particular case the husband is in fact dependent 
upon his wife for support, I think section 4 must be construed as 
naming all of the persons who are to be included in the term “ de- 
pendent,” i. e., a lawful wife, unmarried children under twenty-one 
years of age, and the officer’s mother if she is in fact dependent upon 
him for her chief support. 
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The specific mention of the mother of the officer; the exclusion of 
the father; and the limitation to unmarried children under 21 years 
of age without regard to conditions, indicates the purpose of the 
statute to name all of the individuals to be included in the term “ de- 
pendents ” thereafter used in the act. The term so limited by statute 
may not be extended to include others not specifically mentioned, 
even though in fact dependent upon the officer. As a “ lawful hus- 
band ” is not so included the voucher (herewith returned) in favor of 
Surgeon Stewart should not be paid. 





DETENTION PAY TO ENLISTED MEN OF NAVY AFTER JULY 1, 1922. 


The one-fourth additional pay authorized by section 1422, Revised Statutes, 
as amended by act of March 8, 1875, 18 Stat., 484, to enlisted men of the 
Navy when detained beyond the period of their enlistment under condi- 
tions specified in the act, is not a “transient addition” to their pay, and 
the provision therefor is accordingly not repealed by section 10 of the 
act of June 10, 1922, 42 Stat., 630. 


Comptroller General McCarl to the Secretary of the Navy, September 1, 1922: 

I have by your direction the letter of the Acting Paymaster 
General of the Navy, dated August 2, 1922, requesting decision 
whether under the act of June 10, 1922, 42 Stat., 625, on and after 
July 1, 1922, one-fourth additional pay is authorized for enlisted 
men detained in the naval service after expiration of enlistment, 
as prescribed in section 1422 of the Revised Statutes, when such 
detention is essential to the public interest. 

Section 1422 of the Revised Statutes, as amended by the act of 
March 3, 1875, 18 Stat., 484, provides— 


That it shall be the duty of the commanding officer of any fleet, squadron, 
or vessel acting singly, when on service, to send to an Atlantic or to a Pacific 
port of the United States, as their enlistment may have occurred on either 
the Atlantic or Pacific coast of the United States, in some public or other 
vessel, all petty-officers and persons of inferior ratings desiring to go there 
at the expiration of their terms of enlistment, or as soon thereafter as may 
be, unless, in his opinion, the detention of such persons for a longer period 
should be essential to the public interests, in which case he may detain 
them, or any of them, until the vessel to which they belong shall return to 
such Atlantic or Pacific port. All persons * * * who shall be so detained 
beyond their terms of enlistment, * * * shall receive for the time during 
which they are so detained, * * * an addition of one-fourth of their 


former pay: Provided, That the shipping-articles shall hereafter contain the 
substance of this section. 


Section 10 of the act of June 10, 1922, 42 Stat., 630, provides in 
part as follows: 


All transient additions to pay of enlisted men of the Navy and Coast Guard 
are hereby repealed, except as provided in section 21 of this Act. 
Section 21 referred to makes no reference to the element of one- 


fourth additional pay. The question is, therefore, whether this 
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> the authorization for 


element is a “transient addition to pay, 
which is repealed. 

“Transient additions” to pay as they were known to the naval 
service were additions to regular pay given for the assignment to 
and performance of special or additional duties. The one-fourth 
additional pay is given because the Government required the regular 
services of a man and was a consideration for retaining him beyond 
the period of which he had agreed to serve, and has no comparison 
with pay for additional duties. The repeal provision of section 
10 has no application thereto, and I find nothing in the act of 
June 10, 1922, which operates against the continuance of the pay- 
ment. Your question is answered accordingly. 


PRINTING AND BINDING—TREASURY DEPARTMENT. 


The printing of uncopyrighted forms, dependent for their utility on the ordi- 
nary process of printing, does not come within the provision in act of Feb- 
ruary 17, 1922, 42 Stat., 372, for the purchase of tags, labels, and index 
cards printed in the course of manufacture, and is required to be done at 
the Government Printing Office by act of March 1, 1919, 40 Stat., 1270. 


Comptroller General McCarl to the Secretary of the Treasury, September 
1, 1922: 


I have your letter of August 18, 1922, stating as follows: 


With respect to the appropriation made for contingent expenses for sta- 
tionery for the Treasury Department, as contained in Public No. 145, 67th Con- 
gress, it is desired to inquire whether printed forms, such as the sample here- 
with enclosed, could be purchased under this act without violation of the provi- 
sions of section 11, legislative act of March 1, 1919, 40 Stat., page 1270. 


The form inclosed is a cross-reference sheet, stock form, of the 
Library Bureau, No. 03649E. 

There are two appropriations for the Treasury Department in the 
act of February 17, 1922, 42 Stat., 372, cited, one of which may be 
available for the purpose of obtaining these forms, depending upon 
the application of the act of March 1, 1919, viz: 


For stationery, including tags, labels, and index cards printed in the course 
of manufacture, for the Treasury Department and its several bureaus and 
offices, $160,000. 

For printing and binding for the Treasury Department, including printing 
required by the Federal farm loan act, $500,000. 


The submitted form does not appear to be copyrighted and its 
utility simply results from the ordinary process of printing. Under 
the act of March 1, 1919, all printing must be done at the Government 
Printing Office, and for such service the appropriation for printing 
and binding for the Treasury Departmen‘ only is available. 

Your inquiry is therefore answered negatively. 
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OFFICERS OF ARMY—DISCHARGED AND TENDERED LOWER COM- 
MISSIONS ON REORGANIZATION. 


The refusal by Army officers to accept the commissions tendered them in lower 
grades on their being discharged and tendered such commissions under 
the act of June 30, 1922, 42 Stat., 721, does not entitle them to the benefits 
conferred by that act on officers selected for elimination, and they do not 
by such refusal become entitled under the act to either one year’s pay 
by reason of their discharge or to retirement. 


Comptroller General McCarl to the Secretary of War, September 5, 1922: 
I have your letter of August 11, 1922, reading as follows: 


The act of June 30, 1922, making appropriations for the military and non- 
military activities of the War Department for the current fiscal year, 42 Stat., 
721, requires that a considerable reduction in the commissioned personnel of 
the Army as a whole, and particularly in certain grades and branches, be 
effected in the immediate future. That act, after specifying the number of offi- 
cers which shall hereafter constitute the normal authorized strength of the 
various branches and grades, continues: 

“ Provided further, That officers in excess of the numbers authorized herein 
and not removed from the active list by other means shall be disposed of as 
follows: * * * those other than of the Medical Department and Chaplains 
shall, prior to January 1, 1923, be eliminated from the active list as hereinafter 
provided except that not more than a total of eight hundred now in grades from 
colonel to first lieutenant inclusive shall either be continued as additional offi- 
cers in their grades until absorbed, or those in grades below lieutenant colonel 
shall, in inverse order of standing on the promotion list beginning with the 
lowest on the list in each grade, be discharged and recommissioned in the 
next lower grade prior to January 1, 1923, * * *; officers selected for 
elimination of less than ten years’ commissioned service may, upon recom- 
mendation of the board herein provided for, be discharged with one year’s 
pay; * * *: Provided further, That, of the eight hundred or less officers 
to be absorbed or recommissioned under the preceding proviso, a suitable num- 
ber of officers in grades from colonel to first lieutenant, inclusive, shall be con- 
tinued as additional until absorbed and a suitable number in each grade from 
major to first lieutenant shall be recommissioned in the next lower grade, such 
suitable numbers to be determined by the President upon the recommendation 
of the board of general officers hereinafter provided for: * * * Provided 
further, That the Secretary of War shall convene a board of five general offi- 
cers * * * which board, under regulations prescribed by the Secretary of 
War, shall recommend to the President the officers to be eliminated from the 
active list under the provisions of this Act, the number of officers in the various 
grades to be recommissioned in the next lower grade as hereinbefore provided, 
and the number of officers in various grades to be continued as additional until 
absorbed as hereinbefore provided: * * *.” 

Apparently, in giving effect to that portion of the act which provides that a 
number of officers in the grades of major, captain, and first lieutenant be dis- 
charged and recommissioned in the next lower grade, the course of administra- 
tion may be directed along any one of several lines. When the act became 
effective the names of 2,191 officers of the grade of major were borne on the 
general promotion list. The newly authorized normal strength of that grade 
is 1,575. Assuming for the purpose of this communication that while the act 
under consideration is being carried into effect there will be no reduction in 
the number of majors through death, resignation, or the operation of other 
laws, the majors in excess of 1,575, 616 in all, must be disposed of by (a) 
continuing a limited number in that grade as additional officers, (b) recommis- 
sioning a limited number in the grade of captain, and (c) eliminating the 
remainder from the active list of the Army. Assuming further that the board 
of general officers recommends that 316 majors, designated by name, be elimi- 
nated from the active list, that 100 majors be continued in that grade as addi- 
tional officers, and that 200 majors be discharged and recommissioned in the 
grade of captain, and that the President approves these recommendations, the 
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recommendation that 200 majors be discharged and recommissioned as cap- 
tains may be given effect in either o1w of two ways, viz: 

First, by discharging each of the 200 majors from his commission as a major 
and at the same time tendering him a commission as a captain; and, 

Second, by tendering each one of the 200 majors a commission as a captain, 
with notice that the acceptance of the new commission of itself will serve to 
vacate the office theretofore held by him as completely as would the delivery of 
a formal certificate of discharge, and with further notice that if he formally 
decline the new commission or fail formally to accept it on or before a specified 
date he will stand discharged from the Army on the latter date or on some 
other subsequent date specified in the notice. 

It would appear that an officer tendered a recommission, who does not 
accept and who is therefore discharged, is not included in the total of 800 or 
less who may be held as additional in their grades or discharged and recom- 
missioned. His failure to accept prevents consummation of the operation of 
being discharged and recommissioned. Such an officer becomes therefore an 
excess officer removed from the active list by discharge and the question arises 
as to whether or not he is to be discharged with one year’s pay. 

As it is desirable to have the conditions under which a year’s pay may be or 
must be paid to an officer who is separated from the Army in the operation 
of the act of June 30, 1922, clearly defined for the guidance of officers of the 
Finance Department, I request your decision as to which, if either, of the two 
courses of administration outlined above would result in entitling to year’s 
pay an officer whom the duly approved recommendation of the board of gen- 
eral officers places in the list of those to be discharged and recommissioned in 
the next lower grade but who declines or fails to accept the new commission and 
whose connection with the service is severed by reason thereof. 

Sufficient has been quoted from the law to show that the adjust- 
ment of numbers in the various grades required is to be made (1) 
by the elimination of a portion of the surplus officers in each grade; 
(2) by continuing a number of officers in each of the grades from 
colonel to first lieutenant (to be determined as therein provided) 
as additional until absorbed; and (3) by the discharge and recom- 
missioning in the next lower grade of officers in grades from major 
to first lieutenant, the number to be determined as prescribed by the 
act. 

It is only with respect to officers of the first class—those to be 
eliminated; that is, completely separated from the Army—that 
provision is made, but only on the recommendation of the board 
of general officers to that effect, for the payment of one year’s pay 
or retirement on the basis fixed in the act. The board of general 
officers provided for is specifically required to recommend the offi- 
cers to be eliminated from the active list, the number of officers in 
the various grades to be recommissioned, and the number of officers 
in the various grades to be continued as additional until absorbed. 

Your question is, How or by what method officers of the third 
class—those to be discharged and recommissioned in the next lower 
grade—can receive the benefit of the provisions made for officers 
selected for elimination from the active list should they not wish to 
continue in the Army in the next lower grade? The act makes no 
provision for these officers other than a recommission in the next 
lower grade. If for any reason they decline to accept the benefit 


of this provision made in their behalf, there is no warrant for 
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according them the benefits exclusively provided for another and 
entirely different class of officers, and which these latter officers are 
entitled to only when specifically and individually recommended 
therefor. 

The statute requires that a certain number of officers in grades 
from major to first lieutenant shall be discharged and recommis- 
sioned in the next lower grade and provides that officers accepting 
recommission in the next lower grade shall have certain rights on 
the promotion list, etc. The statute is mandatory; it directs their 
discharge and a procedure which in a given case may or may not 
effectuate the intent of the statute and which places the officer, at 
his election, in one or the other of two of the three classes of officers 
when the law requires that he shall be definitely classified in one 
is not a compliance with the law. When an oflicer who has been 
selected for discharge and recommission in the next lower grade 
is discharged he is separated from the Army; if he declines to 
accept the commission in the lower grade his failure to continue in 
the Army is voluntary, and no provision is made for the payment to 
him in any circumstances of a year’s pay. 

You are therefore informed that the statute requires that the first 
method proposed in your letter must be followed, and that if in 
any case the officer declines to accept the commission in the next 
lower grade notice of the discharge effectually separates him from 
the Army and he may not thereafter be classified as selected for 
elimination; he was not in fact so selected and classified, and the 
statute does not authorize payment to him of one year’s pay or 
retirement. 


SUPPLEMENTAL CONTRACTS FOR CARRYING CHARGES OR 
INTEREST ON DEFERRED PAYMENTS. 


The deferring of contract payments beyond due dates because of insufficient 
appropriations will not obligate the Government to pay carrying charges 
or interest thereon, and supplemental contracts made for that purpose 
are without consideration, and any payments thereunder are prohibited 
by sections 3648, 5678, and 3679, Revised Statutes. 


Comptroller General McCarl to the Secretary of the Navy, September 5, 1922: 
I have your letter of August 10, 1922, as follows: 


I have the honor to submit, with request for approval of the department’s 
action, a statement of the procedure followed in authorizing carrying charges 
to certain of the department’s contractors. The contractors in question held 
fixed-price contracts for furnishing material and equipment for ships under 
construction on July 1, 1921. The subcontractors in question held similar 
fixed-price contracts for furnishing material and equipment to firms who, on 
July 1, 1921, held cost-plus-fee contracts with the department for the construc- 
tion of naval vessels. This request is based upon the authority given you 
by section 309 of the Budget act. 

The following are the circumstances leading up to this action: 

The naval act for the fiscal year ending June 30, 1922, approved July 12, 
1921, appropriated but $53,000,000 under “ Increase of the Navy, construction 
and machinery,” which, with the small balance remaining unexpended and 
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available under this appropriation from previous years, was hardly more 
than sufficient to discharge the total material obligations which would fall 
due for payment during the fiscal year 1922 under contracts in force at the 
beginning of that year. 

The carrying charges referred to are to cover the additional expenses in- 
curred due to the deferring of deliveries and payments under the above 
contracts and subcontracts. The carrying charges do not include any 
additional profit. 

It was obvious that if nearly all of the money available was devoted to 
meeting the above material obligations, the amount remaining to pay for 
labor charges and other expenses in the shipbuilding yards would be so small 
that practically no progress could be made during the year in the actual con- 
struction of the vessels in hand. 

Such a condition would have necessitated a great reduction of force in the 
building yards, amounting in some instances to practically closing the plant, 
seriously impairing or even wholly destroying the yard organizations and 
dispersing large numbers of skilled workmen. Such a step would have led to 
greatly increased cost when the time came to resume work on the vessels, 
as it would then be necessary to build up again the yard organizations, a slow 
and expensive proceeding. 

The Navy Department is chargeable with a large proportion of the ship- 
builders’ overhead expense, much of which is of such a nature that it con- 
tinues regardless of the amount of work in hand. If no progress were made 
on the vessels building, the share of overhead expense payable by the Navy 
Department would be unaccompanied by any corresponding advancement of 
the vessels, and would, therefore, be wholly wasted. 

For the above and other reasons, a practical cessation of work in the ship- 
building yards would have been extremely wasteful and disadvantageous to 
the Government, and the department, after a conference with the principal 
shipbuilders concerned, authorized them to utilize approximately one-half 
of the money allotted to them for the fiscal year for the purpose of carrying 
on work in their yards, the other half of the money to go toward meeting 
their obligations for materials. 

This latter sum was far less than the total of such obligations as would 
fall due during the year, and it was consequently necessary for the principal 
building yards to arrange with the various material men for suspending or re- 
ducing production of unfinished materials, postponing shipment of completed 
materials, or deferring payment for material which it was decided to deliver. 

These measures could, of course, be taken only with the consent of the con- 
tractors or subcontractors, and it is obvious that they involved additional ex- 
pense for insurance, storage, interest on borrowed money, premium on bonds, 
handling material, and increased overhead expense. 

As all of these material contracts were for a fixed price or fixed unit price, it 
was, in many cases, impracticable for the contractors to accept the modified 
conditions as to delivery and payments unless they were reimbursed for at least 
a portion of these miscellaneous extra costs. 

The department has, therefore, whenever necessary, approved, either by 
formal supplementary agreement or as a change under the existing contract, a 
modification of the price so as to include a small additional allowance to cover 
these various carrying charges. 

The department is of the opinion that the allowance of these charges is justi- 
fied, both legally and equitably, by the considerations moving to the Government 
stated in the fourth and fifth paragraphs above. It is clear that the delivery 
of millions of dollars worth of machinery, equipment, and material of all sorts, 
for ships on which no work was being done and on which the material would not 
be installed, would have caused endless confusion, as well as losses and deterio- 
ration, amounting to very large sums of money. By enabling the building yards 
to postpone deliveries of material and carry on the work of building the vessels, 
although at a greatly reduced rate, these losses were practically eliminated. 

There are enclosed herewith copies of typical contracts and letters author- 
izing allowance of such carrying charges. 


The appropriation referred to provides for— 


INCREASE OF THE NAVY, CONSTRUCTION AND MACHINERY: On 
account of hulls and outfits of vessels and machinery of vessels heretofore 
authorized, to be available until expended, $58,000,000. Act of July 12, 1921, 
42 Stat., 139. 
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The copies of the typical contracts and letters show modification 
of the original contract price so as to include an additional allowance 
to cover these varivus carrying charges, as follows: 

By supplementary agreement of September 27, 1921, contract No. 
53527, dated May 5, 1921, with Ichabod T. Williams & Sons, provid- 
ing for delivery of a quantity of teak in lots of 300,000 feet each, 
within twe years commencing ten months after the date of the con- 
tract, it was provided that payment for the third shipment (lot) in 
case shipment is made and payment is due March 1, 1922, would be 
deferred until after July 1, 1922, for which the contractor would be 
paid a carrying charge not to exceed $1,800. A like provision is 
made covering the fourth shipment in the sum of $900 if due May 1, 
1922. Incase shipments are due at later dates the amounts to be paid 
will be adjusted in proportion to the time remaining prior to July 
1, 1922. 

The sums allowed as carrying charges equal approximately 6 per 
cent on the deferred payments. 

Article 17 of the original contract provides: 


* * * That the United States reserves the right to make payments only 


upon the completion of the contract when such action is considered to be for its 
best interests. * * * 


By supplementary agreement of November 21, 1921, contract No. 
51457, dated August 4, 1920, with Charles Cory & Son (Inc.), was 
amended so as to provide for payment on orders up to $25,000, pay- 
ment “of the remaining $75,600 being deferred until after 1 July, 
1922, unless funds become available prior to that date.” 


Charles Cory & Son, Inc., is hereby allowed a carrying charge not to exceed 
$2,268.00, payable by the Newport News Shipbuilding & Dry Dock Company, 
to cover all increased cost on account of deferred payments, subject to a propor- 
tionate reduction in the amount of the carrying charge if complete deliveries 
are not made before 1 January, 1922. 


The carrying charge is exactly 6 per cent on the deferred payment 
for the period of six months. The original contract is not submitted 
but it is assumed that Form N. S. A. 535, revised to November 1, 
1918, was used and contains provisions similar to the original con- 
tract referred to above. 

By supplementary agreement of November 16, 1921, modifying 
contract No. 49518, dated December 13, 1919, with B. F. Sturtevant 
Co., it was provided as follows: 


The terms of original contract 49518 are hereby expressly amended to provide 
for a carrying charge of 6 per cent per annum on 90 per cent of the face value 
of the contract, namely $73,044.00 to cover deferred payment from date of 
delivery to 1 July, 1922. 


Article 17 of the original contract also reserves the right to make 
payments only upon completion. 

In reference to orders placed with Ingersoll-Rand Co. by the New 
York Shipbuilding Corporation covering air compressors and spare 
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parts, for battle cruiser Santiago and battleships Colorado and 
Washington, the said corporation advised the Bureau of Engineering, 
Navy Department, on October 7, 1921, that arrangements had been 
made with said company whereby— 


We are to pay them cash in full upon receipt of material, until the first 
$33,000.00 has been paid. The Ingersoll Rand Company agree to accept payment 
of the remaining amount, approximately $33,369.50 after July 1, 1922, but not 
later than July 15, 1922, unless additional funds become available at an 
earlier date. 


2.* * * and we have agreed * * * that the contract price * * * 
is to be revised so as to allow for the carrying cost * * *, which is to cover 


all of the increased costs * * * on account of the reduction of the program 
under discussion, shall be $1,169.88. 


This plan was submitted to the Secretary of the Navy October 14 
and by letter of October 21, 1921, the Secretary authorized said 
corporation “to conclude the agreement.” 

This sum also equals approximately 6 per cent on the deferred 
amount for seven months. 

Under the terms of the original contracts payments could have 
been deferred until after completion thereof. It is understood that 
the dates of delivery referred to therein were the dates cf final 
delivery and completion thereof. Otherwise, the payments would be 
in the nature of a bonus or premium, the payment of which is not 
authorized except for a special service or other valuable considera- 
tion in addition to the giving of consent for deferring payments. 

It is observed that the carrying charge equals 6 per cent of the 
amount due for the period payment is deferred. Doubtless the com- 
putation was determined by allowing the equivalent of 6 per cent 
interest on the overdue accounts. There is no material difference be- 
tween interest and any other increase in price. Whatever name it 
takes, the necessity for a valuable consideration to support the 
agreement still remains. The liability of the Government to pay 
interest exists only where it is authorized by express legislation, 8 
Comp. Dec., 498; 14 id., 336, and the same rule applies to increasing 
the contract price. 

The Revised Statutes provide as follows: 


Sec. 3648. No advance of public money shall be made in any case whatever. 
And in all cases of contracts for the performance of any service, or the de- 
livery of articles of any description, for the use of the United States, pay- 
ment shall not exceed the value of the service rendered, or of the articles de- 
livered previously to such payment. * * * 

Sec. 3678. All sums appropriated for the various branches of expenditure 
in the public service shall be applied solely to the objects for which they are 
respectively made, and for no others. 


Accordingly it must be held that in the absence of express legisla- 
tive authority or a good and sufficient consideration moving to the 
United States to support the allowance of the carrying charge pay- 
ments thereof must be disallowed in the accounts of the paying 
officers, if made. 
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The section of the Budget and accounting act, 1921, referred to by 
you, 42 Stat., 25, provides that— 


Sec. 309. The Comptroller General shall prescribe the forms, systems, and 
procedure for administrative appropriation and fund accounting in the several 
departments and establishments, and for the administrative examination of 
fiscal officers’ accounts and claims against the United States, 


This authority does not intend retroactive approval of administra- 
tive activities, involving expenditures of public funds, such as are 
contained in your submission. 

The contracts and their modification have been entered into and the 
question is whether payments pursuant thereto are authorized. Sec- 
tion 3679, Revised Statutes, prohibits contracts being made for the 
future payment of money in excess of appropriations. The contracts 
as originally made were subject to appropriations being made to 
carry them out. If insufficient appropriations have been made there 
is no authority to make agreements to pay additional sums of money 
by reason thereof. Such additional payments are not authorized. 


AVIATION PAY AND EXPENSES OF AIR TRAVEL UNDER JOINT 
SERVICE PAY ACT—COMMISSIONED AND WARRANT OFFICERS 
AND ENLISTED MEN OF NAVY. 


Commissioned officers of the Navy, properly detailed to duty inherently requir- 
ing regular and frequent participation in aerial flights, and warrant officers 
and enlisted men of t! » Navy, exclusive of staff branches so detailed, who 
in fact so participate, are entitled to 50 per cent increase in pay, as author- 
ized by acts of June 4, 1920, 41 Stat., 769, and June 30, 1922, 42 Stat., 724, 
for members of the Ar ty, as extended to members of the Navy by section 
20, act of June 10, 1922, 42 Stat., 632. 

Commissioned officers of the Navy, when traveling by air on duty without troops, 
under competent orders, are entitled to actual and necessary expenses, not 
exceeding $8 per day, in accordance with the act of July 11, 1919, 41 Stat., 
109, applicable to officers of i.e Army, as extended to commissioned officers 
of the Navy by section 20 of the act of June 10, 1922, 42 Stat., 632. 

Warrant oflicers and enlisted men of the Navy, when traveling by air, are en- 
titled to actual necessary expenses or to a flat per diem in lieu thereof, in 
accordance with the act of April 20, 1918, 40 Stat., 534, as extended to the 
Navy by section 20 of the act of June 10, 1922, 42 Stat., 632 


Decision by Comptroller General McCarl to the Secretary of the Navy, Sep- 

tember 6, 1922: 

Referring to Section F of the proposed instructions for carrying 
into effect section 20 of the joint service pay act of June 10, 1922, 42 
Stat., 632, and copy of Executive order of July 1, 1922, “relative to 
increased pay for duty involving flying, and allowance for traveling 
expenses incident thereto,” submitted with your letter of July 17, 
1922, you are advised that in connection therewith the following 
analysis has been made of the statutory rights to aerial pay and travel 
expenses of officers, warrant officers, and enlisted men of the Army on 
and after July 1, 1922, and of Navy officers, warrant officers, and en- 
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listed men by correspondence thereto on and after that date for the 
performance of like duty. 

Section 20 is the sole provision on the subject of flying in the act 
of June 10, 1922, and provides: 

That all officers, warrant officers, and enlisted men of all branches of the 
Army, Navy, Marine Corps, and Coast Guard, when detailed to duty involving 
flying, shall receive the same increase of their pay and the same allowance for 
traveling expenses as are now authorized for the performance of like duties 
in the Army. * * * Regulations in execution of the provisions of this sec- 


tion shall be made by the President and shall be uniform for all the services 
concerned. 


Section 22 of that act further provides: 


That the provisions of this Act shall be effective beginning July 1, 1922, and 
all laws and parts of laws which are inconsistent herewith or in conflict with 
the provisions hereof are hereby repealed as of that date. 


The effect of these provisions is to entitle “ officers, warrant offi- 
cers, and enlisted men of the Navy,” when “detailed to duty in- 
volving flying,” to the same increase of pay and to the same allow- 
ance for traveling expenses as on June 30, 1922, were “ authorized 
for the performance of like duties in the Army,” and to repeal all 
Navy laws theretofore in effect in conflict. 

In order, therefore, to determine the statutory rights of officers, 
warrant officers, and enlisted men of the Navy to pay and traveling 
expenses on and after July 1, 1922, it is only necessary to ascertain 
what respective officers and men of the Army were then and are 
thereafter entitled for the “ performance of like duties.” 

The pay of Army “ officers and enlisted men” continues on and 
after July 1, 1922, as theretofore, to consist of a 50 per cent increase 
“while on duty requiring them to participate regularly and fre- 
quently in aerial flights.” See section 13 of act of June 4, 1920, 41 
Stat., 769, amending section 13 of act of June 3, 1916, 39 Stat., 174, 
and designating it section “ 13a.” 

In addition to said 50 per cent increase in pay both officers and 
enlisted men of the Army were entitled prior to July 1, 1922, and 
continue entitled thereafter, to actual and necessary expenses of air 
travel under separate statutes providing— 


That hereafter actual and necessary expenses only, not to exceed $8 per day, 
shall be paid to officers of the Army and contract surgeons when traveling by 
air on duty without troops, under competent orders: Act of July 11, 1919, 41 
Stat., 109. 

That hereafter under such regulations and within such maximum rates as 
may be prescribed by the Secretary of War enlisted men may be reimbursed 
for actual expenses of travel, including subsistence and lodging, incurred while 
traveling under competent orders and not embraced in the movement of troops, 
or they may be paid a flat per diem therefor in lieu of such reithbursement. 
Act of April 20, 1918, 40 Stat., 534. 


By the declaratory provisions of the act of June 30, 1922, 
42 Stat., 724, the officers of the Army theretofore eligible to perform 
duty requiring them to participate regularly and frequently in 
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aerial flights, for increased pay purposes were thereafter enlarged to 
include those “ of any branch of the service,” as follows: 


For aviation increase, to officers of the Army, $950,000: Provided, That the 
authorization for increase of flying pay contained in section 13a of the Act of 
June 4, 1920, shall be construed to include any officer of any branch of the 
service who may be ordered by proper authority to perform duty requiring him 
to participate regularly and frequently in aerial flights. 


This provision enlarges the number of officers who may be detailed 
to perform duty requiring them to participate regularly and fre- 
quently in aerial flights and who in consequence may receive the 
additional pay. 

This enlargement of eligibility having been confined to officers of 
the Army and to the pay received for duty requiring them to partici- 
pate regularly and frequently in aerial flights did not affect the 
rights of officers of the Army to travel expenses as theretofore sepa- 
rately authorized, nor did it extend to warrant officers 0: enlisted men 
of the Army for any purpose; neither warrant officers nor men of 
the Army coming under the term “ officers ” as used in act of June 30, 
1922, which refers to commissioned officers. 

The situation, therefore, as to Army officers and enlisted men on 
and after July 1, 1922, is that officers of any branch may be detailed 
to duty requiring them to participate regularly and frequently in 
aerial flights and receive for the performance of such duty the 50 
per cent additional pay, and the rights of officers to travel expenses 
for air travel under the act of July 11, 1919, 41 Stat., 109, and those 
of enlisted men to 50 per cent increase of pay under the act of June 
4, 1920, and to travel expenses under the act of April 20, 1918, con- 
tinue as theretofore. 

Warrant officers of the Army have never been classed by statute 
apart from “officers and enlisted men” for purposes of either avia- 
tion pay or travel expenses and their duties have been such that 
they have been held not entitled to the increase of pay. See 1 Comp. 
Gen., 258. 

A correspondence of Navy “ officers, warrant officers, and enlisted 
men,” for pay and travel expenses to those of the Army in the “ per- 
formance of like duties,” as required by section 20 of the act of June 
10, 1922, for period on and after July 1, 1922, produces this result : 

Commissioned officers of the Navy—of any branch—become en- 
titled on and after July 1, i922, to 50 per cent increase of their pay 
for duty performed under a competent detail which requires them to 
participate regularly and frequently in aerial flights, and to “ actual 
and necessary expenses only, not to exceed $8,” when traveling by air 
on duty without troops, under competent orders. See section 20, 
act of June 10, 1922, 42 Stat., 32; section 13 of the act of June 4, 
1920, 41, Stat., 769, amending section 13 of the act of June 3, 1916, 
39 Stat., 174, and designating it section “13a”; act of July 11, 1919, 
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41 Stat., 109. The acts of March 3, 1915, 38 Stat., 939, and July 1, 
1918, 40 Stat., 718, in so far as in conflict, are repealed. 

Warrant officers of the Navy—not being commissioned officers—do 
not correspond for aviation pay and expense purposes to “ officers ” 
of the Army, and as no separate provision for aviation pay or ex- 
penses of warrant officers of the Army exists those of the Navy are 
without any provision therefor for flying duty or air travel unless 
classed for purposes of such correspondence to Army as noncommis- 
sioned officers and generally as enlisted men. 

Those of the Navy whose duties are of a character requiring them 
to participate regularly and frequently in aerial flights, and who in 
this respect are differentiated for duty purposes from warrant offi- 
cers of the Army, become entitled on and after July 1, 1922, to 50 
per cent increase in pay for duty performed regularly and frequently 
requiring aerial flights, and such officers generally to actual expenses 
as authorized for enlisted men of the Army similarly traveling by 
act of April 20, 1918, 40 Stat., 534. The acts of March 3, 1915, 38 
Stat., 939, and July 1, 1918, 40 Stat., 718, in so far as in conflict, are 
repealed. 

Enlisted men of the Navy, exclusive of those of its staff branches, 
while detailed to duty involving flight, become entitled on and after 
July 1, 1922, for duty performed thereunder which requires them to 
participate regularly and frequently in aerial flights to 50 per cent 
increase in pay and those of all branches to actual expenses of travel 
as provided for enlisted men of the Army by the act of April 20, 1918, 
40 Stat., 534. The acts of March 3, 1915, 38 Stat., 939, and July 1, 
1918, 40 Stat., 718, in so far as in conflict, are repealed. 

The duty the performance of which under proper detail carries 
the additional pay is duty that in itself can and does require frequent 
and regular aerial flights and the pay is not payable because of 
flights performed independently thereof. The Congress clearly did 
not confer the 50 per cent increase of pay for flights that could be or 
are performed independently of a necessity therefor inherent in the 
duty itself to which detailed—as perfunctory flights made while in 
the performance of office or ground duty neither requiring nor con- 
templating participation in regular and frequent aerial flights, or 
while unassigned to any specific duty and with the object only of 
acquiring or maintaining such a flight status as will carry the addi- 
tional pay. 

Nor do I find anything in the act of June 10, 1922, differentiating 
Navy duty in this respect for aviation pay purposes from that there- 
tofore required. The former Navy law required Navy officers to be 
“detailed for duty involving actual flight in aircraft.” while the 
Army law now applying to them for pay purposes characterizes 
their duty as that “ requiring them to participate regularly and fre- 
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quently in aerial flights.” In either event the flights must equally 
arise out of and be necessitated by a proper performance of the duty 
under the detail. 

Nor do I find anything in the application to Navy officers of the 
Army conditions that in itself transforms them for flight purposes 
from the status of serving in exceptional or special conditions within 
which they in each instance must be brought for additional pay 
purposes to that of serving under universal conditions for additional 
pay purposes subject only to exceptions taking them out of such 
status. 

The flight certificate should not only set forth that flights to the 
required number, or period in air, and within prescribed dates, have 
in fact been made, but in addition state that they were flights neces- 
sitated by and inherent in the duty itself to which detailed, and that 
no facts affecting such inherent duty have occurred in the said flight 
period except as therein set forth, and should have appended a sched- 
ule of flights showing dates, numbers, and periods in air. 

As to the decision of the Court of Claims in the case of Luskey v. 
United States, No. 34241, decided November 7, 1921, which appears 
to hold that for the purpose of the payment of the 50 per cent addi- 
tional pay the detail rather than the duty involved is controlling, it is 
sufficient to say that said case is pending on appeal in the Supreme 
Court of the United States, and in view of what is said herein the 
reasoning in that decision can not now be adopted by the accounting 
officers of the Government. 

The proposed instructions in so far as they differ from the views 
above expressed are not concurred in. 


NATIONAL GUARD—PAY FOR AVIATION DUTY. 


Members of the National Guard attending encampments or service schools 
under section 94 or 99 of the act of June 3, 1916, 39 Stat., 206, 207, are 
not in the service of the United States and are not a part of the Army of 
the United States within the meaning of section 20, act of June 10, 1922, 
42 Stat., 632, and are not therefore entitled to additional pay when assigned 
to aviation duty during such encampments or at service schools. 


Comptroller General McCarl to the Secretary of War, September 7, 1922: 


There has been received your letter of August 17, 1922, reading 
as follows: 


Section 20, act of June 10, 1922, provides: 

“That all officers, warrant officers, and enlisted men of all branches of the 
Army, * * * when detailed to duty involving flying, shall receive the same 
increase of their pay and the same allowance for traveling expenses as are now 
authorized for the performance of like duties in the Army.” 

Section 1, act of June 3, 1916, as amended, provides: 

“That the Army of the United States shall consist of the Regular Army, the 
National Guard while in the service of the United States, and the Organized 
Reserves, including the Officers’ Reserve Corps and the Enlisted Reserve Corps.” 

Sections 94 and 99 of the act of June 3, 1916, as amended, provide for the 
participation of the National Guard in encampments and maneuvers and for 
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attendance of National Guard personnel at service schools, and prescribes for 
them the same pay and allowances as members of the Regular Army. 

Your decision is requested whether members of the National Guard, particu- 
larly of air units, in service under the provisions of the above cited sections of 
the act of June 3, 1916, if assigned to and actually engaged in flying, are entitled 
to the additional flying pay. 


In 27 Comp. Dec., 631, 633, it was said: 


The United States turns over to the disbursing officer or agent of the 
State, Territory, or District of Columbia so much of the allotment of the 
appropriation made under section 1661, Revised Statutes, as amended, as 
may be necessary for the payment of the pay, subsistence, transportation, 
“and other proper expenses” of members of the National Guard while par- 
ticipating in such encampments, etc. The accounting officers of the Treasury 
will hold the disbursing officer accountable to the United States in case he 
pays out the funds for purposes other than for which appropriated, but they 
are without jurisdiction to receive or consider the claims of individual officers 
and enlisted men based on their participation in such encampments, etc. 10 
Comp. Dec., 635. 

Until called forth under section 101 of the act of June 3, 1916, 39 Stat., 
208, or drafted under section 49 of the act of June 4, 1920, 41 Stat., 784, 
members of the National Guard are not in the military service of the United 
States. Inasmuch as the members thereof while participating in such en- 
campments, etc., are not called forth or drafted they continue to be State 
forces and do not at any time pass into the service of the United States. 


And in 27 Comp. Dec., 1017, 1019, it was said: 


An officer authorized to attend and while attending such a school is not in 
the service of the United States, for the members of the National Guard are 
not in the United States Army unless and until they are called forth under 
section 101 of the act of June 3, 1916, 39 Stat., 208, or drafted under sec- 
tion 49 of the act of June 4, 1920, 41 Stat., 784, 27 Comp. Dec., 634. 


For pay purposes under existing statutes I think this is a correct 
construction of the law, although in a well-reasoned opinion of the 
Judge Advocate General of the Army, Dig. Op. J. A. G., Army, 
April 1 to December 31, 1917, page 64, it was said: 


The militia status of the National Guard remains unaffected up to the 
point where the individual members thereof are by draft placed into the Army 
of the United States. Whether the National Guard, therefore, be or be not 
in the service of the United States, or whether it be called into the service 
of the United States as such for the constitutional purpose “to execute the 
laws of the Union, suppress insurrection, and repel invasion,” it is still a 
State force, and its relation to the Federal Government is that of a State 
military force subject, under the constitution, to be requisitioned as such for 
limited Federal purposes. The organization never becomes federalized. Its 
members become a Federal force only when drafted into the Army of the 
United States, and its officers become officers of the United States only when 


upon the draft they become appointed officers of the Army of the United 
States. 


It may safely be said, therefore, that it is well settled that or- 
ganizations of the National Guard when attending encampments 
as authorized by section 94 of the act of June 3, 1916, 39 Stat., 206, 
and members thereof attending service schools of the Army under 
section 99 of the same act, are not in the service of the United 
States, and they are not, therefore, a part of the Army of the 
United States within the meaning of section 1 of the act of June 4. 
1920, 41 Stat., 759, and section 20 of the act of June 10, 1922, 42 
Stat., 632. 
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In addition it may be remarked that section 94 of the national 
defense act limits the pay of members of the National Guard when 
attending encampments to the pay “of corresponding grades of the 
Regular Army”; and section 99 limits the pay of members of the 
National Guard attending service schools to that which an oflicer 
or enlisted man of the Regular Army would be entitled for attend- 
ing such school, with a proviso that the pay and allowances au- 
thorized under that section shall in no case exceed those of a captain. 

You are therefore informed that members of the National Guard 
are not entitled to increased pay for flying duty while attending 
encampments under section 94 of the act of June 3, 1916, nor when 
attending service schools of the Army under section 99 of the same 
act. 





DISBURSEMENTS BY ACTING REGISTERS OF LOCAL PUBLIC 
LAND OFFICES. 


The act of October 28, 1921, 42 Stat., 208, providing for the designation by the 
Secretary of the Interior of the chief clerk of the local land office or other 
qualified employee of the Department of the Interior as acting register in 
case of vacancy in the office of register or inability of the register to act, 
does not authorize such acting register to draw checks against the reg- 
ister’s depository balance; and if it becomes nécessary for the acting 
register to make official disbursements by check, funds should be placed to 
his official credit by accountable warrant on requisition or by transfer 
from the register’s account. 


Comptroller General McCarl to the Secretary of the Interior, September 

7, 1922: 

I have your letter of August 12, 1922, stating in effect that under 
the authority of section 2 of the act of October 28, 1921, 42 Stat., 208, 
you have designated the chief clerk or other employee, in all local 
land offices in which there is but one officer, to act for the register 
in such office and to sign all official papers as “acting register” in 
case of the death, resignation, removal, or absence of the register, 
and requesting decision whether the employee so designated may, 
under such circumstances and in like capacity, sign official checks 
against funds to the credit of the register. 

Section 2 of the act of October 28, 1921, provides: 


That in case of a vacancy in the office of register by reason of death, resigna- 
tion, or removal, or in case of inability to act, the Secretary of the Interior 
may designate for the period of such vacancy or inability to act the Chief Clerk 
of such office, or any other qualified employee of the Department of the Interior 
to act as register, subject to the filing of such bond or bonds as the Secretary 
of the Interior may prescribe, and the same authority is conferred upon the 
person so designated which such register lawfully possesses, except that no 
contest or protest shall be decided or disposed of by such clerk or employee, but 
all such decisions shall be deferred until the appointment or return of the 
register. 


This provision was remedial in character and therefore must be 
given a liberal construction to the end that the condition sought to 
60549°—23—Vol. 2——14 





192 DECISIONS OF THE COMPTROLLER GENERAL, 


be remedied, to wit, the existence of a local land office with no one in 
charge authorized to perform the duties of said office, shall be re- 
lieved against. Its primary purpose relates to the performance of 
administrative duties. Bearing this in mind I think it is clearly 
within the contemplation of the law that the employee selected to act 
as register be designated, bonded, and qualified in advance of the 
occurrence of a vacancy in the office of register or an inability of the 
register to act. But the law does not provide that the employee 
designated to act as register shall be a deputy register, authorized to 
act for and in the name of the register. Neither does it specifically 
authorize such employee to draw checks against the register’s de- 
pository balance. To permit the register and the employee desig- 
nated as acting register to check against the same balance is not 
necessary to give full effect to the provisions of section 2 of the act 
of October 28, 1921, and such a practice would not be consistent with 
good accounting procedure. You are advised, therefore, that when it 
becomes necessary for an acting register to make official disburse- 
ments by check it will be necessary to have funds placed to his official 
credit, either by accountable warrant on requisition or by transfer 
from the register’s account. 


APPREHENSION AND DELIVERY OF INSANE ENLISTED MEN 
OF THE ARMY. 


The apprehension and delivery to military authorities of an insane enlisted 
man of the Army being a matter of public necessity any expense neces- 
sarily incurred by a civilian in effecting such apprehension and return to 
the custody of the Medical Department of the Army may be reimbursed 
from the appropriation for necessary miscellaneous expenses of the Medical 
Department in the act of June 5, 1920, 41 Stat., 976. 


Decision by Comptroller General McCarl, September 9, 1922. 

B. C. Swann has requested review of settlement No. W-854021, 
this office, dated July 21, 1922, whereby was disallowed his claim 
for $81.08, reimbursement of expenses incurred in connection with 
the apprehension and delivery to military control of Corporal James 
Brent Swann, United States Army, insane patient. 

After a four months’ period of observation and treatment for in- 
sanity in the Letterman General Hospital, San Francisco, Calif., 
it was decided to discharge the patient on certificate of disability 
and to have him committed after discharge to a hospital designated 
by the United States Veterans’ Bureau in accordance with the pro- 
visions of General Order No. 57, War Department, 1919, as 
amended by General Order 96 of the same year. In accordance 
therewith Corporal Swann was sent under orders dated May 4, 
1921, from San Francisco, Calif., to Public Health Service hospital 
at Augusta, Ga., in the care of two attendants of the Medical De- 
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partment of the Army, the patient to be discharged from the service 
upon arrival at the hospital in Augusta. After arrival and while 
the attendants were waiting to complete formality of delivery, and 
their release from further responsibility, the patient escaped and 
could not be found by the attendants or the hospital or military 
authorities. May 15, 1921, patient was apprehended at Ooltewah, 
Tenn., and transferred to the home of his brother, claimant herein, 
and later to hospital in Paducah, Ky., where he was turned over to 
military authorities, all at the expense of claimant. The present 
claim is made up of items of transportation, subsistence, hire of 
attendant, and hire of automobile necessary to return patient io mili- 
tary control, all of which have been recommended for payment by 
the Surgeon General’s office. 

The claim was denied for the stated reason that there is no law 
or regulation authorizing payment by the Government of expenses 
incurred by civilians in apprehending and delivering to military con- 
trol escaped insane soldiers. 

It is true that the Army Regulations, paragraphs 464 to 470, pro- 
viding for care and discharge of insane soldiers apparently do not 
contemplate the escape of insane patients and make no provision for 
their apprehension, nor do the War Department general orders of 
1919, under authority of which this insane patient was transferred, 
provide for apprehension and delivery of escaped patients. The 
only express statute provision or appropriation for apprehension and 
delivery of insane patients is in the annual appropriations for St. 
Elizabeths Hospital, not applicable to this case. 

This patient was still in the military service of the United States 
at the time of his escape, apprehension, and delivery to military 
control. When he escaped he was in the custody of the Medical De- 
partment of the Army. Responsibility rested with that department 
for the safe delivery of the patient to the hospital authorities at 
Augusta, and it is the appropriations for that department of the 
Army, if any, in absence of specific appropriation, that are charge- 
able with the expense incurred by claimant. 

In the Army appropriation act for fiscal year 1921, June 5, 1920, 
41 Stat., 976, after mention is made of specific items for the Medical 
Department, provision is made for “all other necessary miscellaneous 
expenses of the Medical Department.” 

While at large insane patients are a danger to themselves and 
others with whom they may come in contact and their immediate ap- 
prehension is a public necessity. If the Medical Department be re- 
sponsible for the escape and the Government is unable to effect the 
return of the patient I believe necessary expenses incurred by a 
civilian in apprehending and delivering the patient to military con- 
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trol is properly chargeable to the appropriation for the Medical 
Department of the Army as a “ necessary miscellaneous expense.” 

Upon review of the matter the settlement is reversed and the 
sum of $81.08 certified due claimant, payable from appropriation 
“Medical and Hospital Department,” 1921. 


PAY CLERKS OF MARINE CORPS—SUBSISTENCE AND RENTAL 
ALLOWANCES. 


Pay clerks of the Marine Corps are entitled to the same rental and subsistence 


allowances as a second lieutenant of the Marine Corps of same length of 
service. 


Comptroller General McCarl to Capt. C. S. Schmidt, United States Marine 

Corps, September 12, 1922: 

I have your letter of August 15, 1922, transmitting voucher in 
favor of John D. Erwin, pay clerk, United States Marine Corps, for 
pay and rental and subsistence allowances for the month of August, 
1922, on the basis of the pay and allowances as fixed for a second 
lieutenant of the Marine Corps by the act of June 10, 1922, 42 Stat., 
625, of the same length of service—over five years—and with depend- 
ent, and requesting decision as to whether you are authorized to pay 
the voucher, and, if not, as to the correct amount of subsistence and 
rental that may be paid to him. 

You state that public quarters are neither available for Pay Clerk 
Erwin nor is his dependent in the occupancy thereof. 

No express provision is found in the act of June 10, 1922, for 
allowances for pay clerks of the Marine Corps. On the other hand, 
section 1 of the act, 42 Stat., 627, expressly provides for their pay as 
follows: 


Pay clerks of the Marine Corps shall receive the pay of second lieutenants 
of the Army of the same length of service * 


Under said act the pay of second Neutpnente of the Army of the 
same length of service—over five years—is the second period, base 
$2,000 per annum, plus 5 per cent for three years’ length of service, 
$100, or $2,100 in all. 

There is no provision for subsistence and rental allowances for pay 
clerks of the Marine Corps in the act of June 10, 1922, unless the 
provision for the payment to them of the pay of second lieutenants 
of the Army of the same length of service automatically carries with 
it the allowances thereunder of a second lieutenant of the Army; or 
aside from and in connection with said pay provision the intent of 
Cengress that they should receive such allowances is sufficiently 
manifest. 

The express provision in the act of June 10, 1922, giving pay clerks 
of the Marine Corps the pay of second lieutenants of the Army of the 
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same length of service operates to place them for pay purposes in the 
identical pay period in which second lieutenants of the Army of the 
same length of service are placed by the act—that is, with five years 
of service for base pay in the second period. 

The respective provisions for rental and subsistence allowances 
provide— 

To each officer * * * receiving the base pay * * * of the second 
period * * * the amount of this allowance shall be equal to two sub- 
sistence allowances, * * *,. Section 5 of the act of June 10, 1922, 42 
Stat., 628. 

To each officer receiving the base pay * * * of the second period the 


amount of this allowance shall be equal to that for three rooms, * * 
Section 6 of the act of June 10, 1922, 42 Stat., 628. 


These provisions operate to entitle second lieutenants of the Army 
with five years’ service and dependents, by virtue of their receipt 
under the act of the base pay of the second period, to a yearly 
subsistence allowance of $438 and a yearly rental allowance of $720, 
in addition to their base pay, plus longevity, of $2,100. 

While these allowances are by their authorization terms confined 
to “ officers ” and each of said sections in preceding terms refers to 
the officers for which the allowance is provided as “ commissioned 
officers,” yet it is in the independent status as a pay clerk of the 
Marine Corps assimilated for pay purposes to a commissioned 
officer that the right of such a pay clerk to the receipt of the pay 
of the second period attaches and consequent right to the allow- 
ances, if at all. The fact, therefore, that the authorizations for 
the respective allowances are for “ officers” is not in itself con- 
trolling. 

The status of pay clerks of the Marine Corps as to pay and allow- 
ances at the time the legislation of June 10, 1922, was enacted 
was that they had been assimilated for such purposes to pay clerks 
of the Army, who in turn for such purposes had been assimilated 
to second lieutenants of the Army, and, in addition, had, under 
the terms of the statute thus assimilating them, been commissioned 
as second lieutenants of the Army and when commissioned had 
ceased to exist as pay clerks of the Army. See acts of June 24, 
1910, 36 Stat., 625; March 3, 1911, 36 éd., 1044; June 24, 1910, 36 id., 
606; August 24, 1912, 37 id., 592; June 3, 1916, 39 id., 170; and Sep- 
tember 7, 1888, 25 id., 470. 

After the pay clerks of the Army had been commissioned under 
the act of June 3, 1916, as second lieutenants of the Army—the 
statute under which their pay had been assimilated to said second 
lieutenants—the former Comptroller of the Treasury decided that 
pay clerks of the Marine Corps continued to be entitled to the 
pay and allowances of a second lieutenant of the Army, and they 
were being so paid when the legislation of June 10, 1922, was 
enacted. See 23 Comp. Dec., 508, decided March 9, 1917. 
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No reason is seen why, in this situation, the Congress in the new 
legislation should except pay clerks of the Marine Corps for the 
purpose of allowances from assimilation with second lieutenants 
of the Army while expressly continuing their assimilation as it 
theretofore in effect existed for the purpose of pay, while the con- 
trary intent may be inferred from the fact that said continuance 
or declaration of pay assimilation placed said clerks in effect in the 
identical pay period with said second lieutenants, who in turn in 
consequence of the receipt of their period pay automatically receive 
the subsistence and rental allowances. 

It is concluded that it was not the intent of the Congress that the 
new legislation should so operate as to preclude pay clerks of the 
Marine Corps from the receipt of any allowances, or to differentiate 
between pay and allowances for the purposes of their assimilation 
to second lieutenants of the Army of the same length of service. 

You are advised that payment to Pay Clerk Erwin of rental and 
subsistence allowances of the second pay period, with dependent, as 
indicated by the voucher, is authorized. 


SPECIALISTS’ RATINGS. 


The rating of an enlisted man of the Army as a specialist on or after July 
1, 1922, does not constitute a change in grade within the meaning of the 
saving clause in section 16, act of June 10, 1922, 42 Stat., 632, and a 
private (seventh grade) rated on or after July 1, 1922, as a specialist 
(sixth class) is entitled under said saving clause to the total of the pay 
to which he would have been entitled for said grade and rating had the 
legislation of June 10, 1922, not been enacted, $33 per month, being higher 
than the total of the pay of said grade and rating as prescribed by the 
act of June 10, 1922, $24 per month, assuming there were no allowances 
to enter into the computation of the new or old total and that the rating 
of him as specialist (sixth class) under the former law would not have 
exceeded the maximum number authorized for that rating as fixed by the 
act of June 4, 1920, 41 Stat., 761. 


Comptroller General McCarl to Maj. O. W. Gralund, United States Army, 

September 12, 1922: 

I have your letter of August 8, 1922, requesting decision whether 
you are authorized to pay Pvt. John D. Langsford, Quartermaster 
Corps, Army serial No. 6315550, Motor Repair Section No. 86, $9 
for the month of July, 1922, as difference in pay between that of 
grade of private (seventh grade) under Jaws in effect on June 30, 
1922 ($30 per month), and as fixed for said grade by the act of June 
10, 1922, 42 Stat., 629 ($21 per month), as per voucher transmitted. 

It appears that claimant enlisted November 9, 1921, and is still 
serving in said enlistment; that on July 1, 1922, he was rated a 
specialist, sixth class, and that he has been paid for the month of 
July, 1922, $21 per month as base pay of his grade, plus $3 addi- 
tional for his rating as specialist, sixth class, or at the rate of $24 
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per month, as authorized by the act of June 10, 1922, which is the 
total of the pay to which he is entitled for the month of July, unless 
by virtue of the saving clause in section 16 of the act of June 10, 
1922, he, in lieu thereof, is entitled to the total of the higher pay and 
allowances under laws which would have been operative had the 
legislation of June 10, 1922, not been enacted. 

Section 16 of the act of June 10, 1922, 42 Stat., 632, provides: 


* * * nothing contained in this Act shall operate to reduce the total of the 


pay and allowances which any enlisted man of the Army, * * * is now re- 
ceiving during his current enlistment and while he holds his present grade or 
rating. 


The conferring on Private Langsford on July 1, 1922, of the rating 
of specialist, sixth class, did not operate as a change of his grade of 
private (seventh grade), and he continues on and after July 1, 1922, 
while holding said grade as private (seventh grade) during enlist- 
ment current on June 30, 1922, to be entitled under said saving clause 
to the total of the pay and allowances in receipt of under laws in 
effect on that date to the extent that he would have been entitled 
thereto had the legislation of June 10, 1922, not been enacted, pro- 
vided said total be, in fact, greater than the total of the pay and 
allowances to which he would be entitled under the act of June 10, 
1922. See decision to Capt. A. E. Sawyer, August 23, 1922, 2 Comp. 
Gen., 135. 

He does not, however, become entitled on and after July 1, 1922, 
to both the items of pay and allowances that may be greater under 
the old laws and to those that may be greater under the new law of 
June 10, 1922. See decision to Secretary of War of August 23, 1922, 
and to the Secretary of the Navy of July 17, 1922, 2 Comp. Gen., 21. 

Your inquiry as to the payment of the pay of Private Langsford 
covers the month of July, 1922. I find no mention either in your sub- 
mission or in the accompanying papers as to the allowances, if any, 
to which he is entitled or has been paid for that period. It must 
therefore be assumed for the purpose of this decision that no allow- 
ances accrued to him for July or that, if accrued, they are the same 
in amount as those to which he would have been entitled inde- 
pendently of the legislation of June 10, 1922. 

So assuming, and further assuming that the rating of him as 
specialist, sixth class, would not have exceeded the maximum num- 
ber authorized for the rating as fixed by the act of June 4, 1920, 41 
Stat., 761, you are advised that measuring the total of his pay and 
allowances for the month of July, computed under laws that would 
have been applicable apart from the legislation of June 10, 1922, 
$33 per month ($30 grade pay as private, plus $3 as specialist, sixth 
class), with the total of his pay and allowances on and after July 
1, 1922, as computed under the new legislation of June 10, 1922, $24 
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per month ($21 grade pay as private, plus $3 as specialist, sixth 
class), results in an excess under the old laws of $9 per month. 

It is the total of the pay and allowances that would have been 
payable to the man under the prior laws in his enlistment current on 
June 30, 1922, while holding the grade held on that date inde- 
pendently of the act of June 10, 1922, that is to be measured with the 
total of the pay and allowances under the new act of June 10, 1922, 
and the greater pay and allowances as thus ascertained paid—not 
the difference between the base pay only of the grade under the new 
and old laws, as appears to be your view as gathered from the sub- 
mission. 

While the measurement in this particular case results in the same 
excess of $9 under the old laws under either method of computation, 
yet the principle of confining the measurements under the old and 
new statutes to the base pay only is incorrect, and the correct method 
is to measure the total of the pay and allowances under the new with 
the total of those under the old for the ascertainment of the excess, 
if any. 

You are therefore advised that by virtue of the saving clause in 
section 16, Private Langsford may be paid the $9 per month addi- 
tional for July, 1922, assuming, as heretofore indicated, that there 
are no allowances to enter into the computation under the old or new 
laws, and that his rating as specialist, sixth class, under the act of 
June 4, 1920, would not have exceeded the maximum as permitted 
by that act. 


PURCHASE OF LAND FROM NATIONAL PARK DONATIONS. 


The authority given to the Secretary of the Interior, in the act of June 5, 
1920, 41 Stat., 917, to accept donations of land or of funds for national 
park purposes, impliedly authorizes the use of funds so donated for pur- 
chase of lands necessary for park purposes, notwithstanding the prohibi- 
tion in section 3736, Revised Statutes, against the purchase of land gen- 
erally except when specifically authorized by law. 


Comptroller General McCarl te the Secretary of the Interior, September 
13, 1922: 


I have your letter of August 29, 1922, stating that the sum of 
$4,000 has been donated by and accepted from the State of Colorado 
for general park purposes in Rocky Mountain National Park under 
authority of a provision in the act of June 5, 1920, 41 Stat., 917, and 
requesting decision whether you are authorized to use any part of 
said money toward the purchase of a 10-acre tract of land within 
the boundaries of the Rocky Mountain National Park to be used as 
a site for the erection of a garage and shop for the repair of auto- 
mobile trucks, and other buildings needed in the administration, 
maintenance, and development of the park. 
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The provision in the act of June 5, 1920, reads: 


Hereafter the Secretary of the Interior in his administration of the National 
Park Service is authorized, in his discretion, to accept patented lands, rights 
of way over patented lands or other lands, buildings, or other property within 
the various national parks and national monuments, and moneys which may be 
donated for the purposes of the national park and monument system. 


Since the land which you propose to purchase is within the bound- 
aries of the park and is needed in connection with the administra- 
tion, maintenance, and development of the park, there would appear 
to be no doubt that the provision above quoted is authority for the 
acquisition of said land by donation, and I can see no difference in 
principle between the acquisition of the land by donation direct and 
acquisition by purchase from donated funds when the funds have 
been donated for the same general purpose for which the acquisition 
of the land is desired. Therefore, I am constrained to hold that the 
proposed purchase from the funds indicated is not prohibited by sec- 
tion 3736, Revised Statutes, which provides that no land shall be pur- 
chased on account of the United States except under a law au- 
thorizing such purchase. 

If the purchase of the tract of land referred to is deemed necessary 
in connection with the purpose for which the donation was made 
by the State of Colorado, I have to advise that the use of the funds 
donated in making such purchase is authorized. 

Whether the funds were donated by the State of Colorado upon 
any particular conditions does not appear and no opinion is to be 
understood as expressed with reference to whether the land may be 
procured by means of said donated funds for the express purpose of 
a garage site, etc. The use to be made of the lands after its acquisi- 
tion is mainly an administrative matter. 


ARMORY DRILL PAY—NATIONAL GUARD. 


The act of June 3, 1916, 39 Stat. 210, providing that all disbursements of 
armory drill pay for the National Guard shall be made as soon as practi- 
cable after the 31st of December and the 30th of June of each year, i. e., 
semiannually, precludes such disbursements being made quarterly or more 
frequently than semiannually. 


Comptroller General McCarl to the Secretary of War, September 15, 1922: 

I have your letter of July 20, 1922, requesting decision whether, 
in view of the decision of March 2, 1922, 1 Comp. Gen., 473, paragraph 
917 of the National Guard Regulations, 1922, said to have been 
based upon decision of the Comptroller of the Treasury of August 24, 
1920, 27 Comp. Dec., 200, is in conformity with law. 

Paragraph 917 of the regulations provides: 


Duplicate pay rolls on Forms 367 and 367a, War Department, will be for- 
warded to the instructor having instruction supervision of the organization on 
March 31, June 30, September 30, and December 31 of each year. A triplicate 
copy will be retained in the organization’s records. The record as to each 
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drill held should be completed on the drill report (Form 367b) immediately 
after such drill, so that at the termination of the three months’ period the 
report of drill attendance and rolls will be completed and the rolls will be 
forwarded by the organization commander to the instructor concerned for 
certification and he will forward them to the corps area commander for 


examination and approval and reference to the finance officer of the corps area 
for necessary action. 


In decision of March 2, 1922, 1 Comp. Gen., 471, 473, having under 
consideration whether amounts earned as armory drill pay by mem- 
bers of the National Guard before death or desertion were avail- 
able for application against indebtedness for lost, damaged, or de- 
stroyed Government property, it was said: 

(c) Sections 109 and 110 of the national defense act, as amended by the 
act of June 4, 1920, 41 Stat. 783, provide armory drill pay for officers and 
enlisted men of the National Guard under the conditions and limitations 
therein fixed, and such pay, when earned, is to be paid as required by the 
second paragraph of section 110 of the act of June 3, 1916, 39 Stat., 210, which 
provides : 

“* * - 


All amounts appropriated for the purpose of this and the last 
preceding section shall be disbursed and accounted for by the officers and 
agents of the Quartermaster Corps of the Army, and all disbursements under 
the foregoing provisions of this section shall be made as soon as practicable 
after the thirty-first day of December and the thirtieth day of June of each 
year upon pay rolls prepared and authenticated in the manner to be pre- 
scribed by the Secretary of War” 


The question of when payments of armory drill pay should be 
made to the National Guard was not presented nor considered in 
that case, the quotation of the law on the matter being the only 
reference thereto. 

The Comptroller of the Treasury in decision of August 24, 1920, 
27 Comp. Dec., 200, 202, had under consideration the question 
whether payments might be made of armory drill pay under sec- 
tion 110 of the act of June 3, 1916, 39 Stat., 210, for less than 24 
but not less than 12 drills during the semiannual period ended June 
30, 1920, the reason for the submission being that the act of June 4, 
1920, 41 Stat., 784, provided an entirely different method of com- 
puting armory drill pay effective July 1, 1920. The changes in 
the method of computing armory drill pay made by the amend- 
ment and reenactment of the first paragraph of section 110 of the 
national defense act by the act of June 4, 1920, were commented 
upon by the Comptroller of the Treasury in the following language: 


Effective July 1, 1920, a new rate of pay and a different method of calculation 
is provided. Apparently monthly payments are authorized, the only require- 
ment being that payments shall not be made for more than 60 drills in any 
one year and that the man shall have attended during the month for which he 
is being paid not less than 60 per cent of the drills, ete. prescribed for the 
organization of which he is a member. 


The question now presented of the periods for which payment of 
armory drills may be made was not then before the comptroller. 

The question you now present has not been directly decided, the 
War Department, until the publication of the 1922 edition of the 
National Guard Regulations, having made payments of armory drill 
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pay semiannually and the accounting officers not having questioned 
the propriety of so making such payments. Your letter will there- 
fore be considered as a request for decision whether payments of 
armory drill pay may be made quarterly. 

The second paragraph of section 110 of the act of June 3, 1916, 39 
Stat., 210, is still effective law; it has never been repealed; it is not 
affected nor modified by the act of June 4, 1920, which by section 48 
amended and reenacted the first paragraph of section 110 of the na- 
tional defense act of June 3, 1916. The first paragraph of section 110 
of the act of June 3, 1916, provided armory drill pay for enlisted 
men of the National Guard conditioned on the number of drills at- 
tended during the semiannual or annual periods fixed, and when this 
original first paragraph of the section is read in connection with the 
second paragraph the intent of the second paragraph is so obvious 
as not to require discussion. It provides that payments of armory 
drill pay “shall be made as soon as practicable after the thirty-first 
day of December and the thirtieth day of June of each year.” This 
language is specific and mandatory; it fixes the number of payments 
and the dates to which payments are to be made; and payments may 
not be made more frequently than therein directed. 

You are therefore informed that so far as paragraph 917 of the 
1922 edition of National Guard Regulations purports to authorize 
payments or armory drill pay at more frequent intervals than semi- 


annually “as soon as practicable after the thirty-first day of Decem- 
ber and the thirtieth day of June of each year” it is contrary to law. 


OFFICERS OF NATIONAL GUARD—DRILL PAY. 


Until the unit. detachment, or organization of which the officers are members 
is federally recognized as a part of the National Guard the officers have no 
Federal status as officers of the National Guard and are not entitled to 
drill pay. 


Comptroller General McCarl to Maj. J. A. Marmon, United States Army, 
September 15, 1922: 


I have your letter of August 9, 1922, requesting decision whether 
you are authorized to pay the roll therewith transmitted of the field 
and staff, First Infantry Wisconsin National Guard, for armory 
drill pay for the semiannual period January 1 to June 30, 1921, in 
view of the fact that the regiment was not federally recognized until 
July 7, 1921, after the expiration of the period for which drill pay 
is claimed. 

It appears that the officers whose names appear on the rolls were 
individually recognized, presumably as qualified for appointment 
as National Guard officers pursuant to the provisions of sections 74 
and 75 of the national defense act, 41 Stat., 781, and 39 Stat., 202, 
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on various dates prior to June 30, 1921; and that some of the officers 
state they performed duties such as attending drills of a company, 
instructing company noncommissioned officers in the performance of 
their duties, studying regulations, etc. It is for these activities that 
they are claiming drill pay as officers composing the field and staff 
of the First Infantry Wisconsin National Guard. 

The National Guard is required to be organized as is the Regular 
Army, section 60, act of June 3, 1916, 39 Stat., 197. Except as pro- 
vision is made in the act of May 12, 1917, 40 Stat., 68, for the in- 
clusion in the National Guard of officers and enlisted men of the 
staff corps and departments corresponding to those of the Regular 
Army, there can be no recognition for purposes of armory drill pay 
of individual officers as National Guard who are not members of 
units or organizations federally recognized. See sections 58, 60, 77, 
and 117 of the act of June 3, 1916, 39 Stat., 197, 202,212. Until the 
unit, detachment, or organization of which the officers are members 
is federally recognized as National Guard the officers can have no 
Federal status as officers of such unit, detachment, or organization. 
See paragraphs 156 and 164 of National Guard Regulations, 1922. 

You are accordingly informed that you are not authorized to pay 
the roll, herewith returned with related papers. 


MILEAGE ON AND AFTER JULY 1, 1922, TO OFFICERS TRAVELING 
BY GOVERNMENT CONVEYANCE. 


Officers of the Navy and Marine Corps, traveling under competent orders 
without troops, in certain Government conveyances, are entitled under 
section 12 of the act of June 10, 1922, 42 Stat., 631, to mileage at 8 cents 
per mile, subject to a deduction of 3 cents per mile, as provided in the 
act of June 12, 1906, 34 Stat., 246, the prohibition in the act of June 30, 
1914, 38 Stat., 410, as to the payment of mileage to any officer where 
Government transportation is furnished to him having been repealed by 
the act of June 10, 1922, as in conflict therewith. 


Omptectior General McCarl te the Secretary of the Navy, September 
18, 1 : 


I have your letter of August 15, 1922, requesting decision of the 
question presented by Capt. C. S. Schmidt, assistant paymaster, 
United States Marine Corps, as to whether the provision in the 
act of June 30, 1914, 38 Stat., 410, prohibiting the payment of 
mileage to any officer furnished Government transportation, is 
repealed by the joint service pay act of June 10, 1922, 42 Stat., 625. 

The question arises in the case of Capt. Robert L. Montague, 
United States Marine Corps, who, in obedience to orders issued by 
direction of the Major General Commandant, United States Marine 
Corps, dated August 3, 1922, directing him to proceed from Wash- 
ington, D. C., to Edgewood Arsenal, Md., for special temporary 
duty, and upon completion thereof to return to Washington, D. C., 
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and resume his present duties, performed said travel on August 3, 
1922, in a Government-owned automobile. 

The provision in question is contained in the act of June 30, 1914, 
appropriating for mileage for officers of the Navy and Marine 
Corps, and is as follows: 


That hereafter no mileage shall be paid to any officer where Government 
transportation is furnished such officer. 


The words “Government transportation” as used herein refer 
to conveyances owned or employed by the Government, but not to 
transportation furnished on Government transportation requests, 
21 Comp. Dec., 690. This provision is applicable to officers of the 
Navy and Marine Corps, but not to officers of the Army. 

The act of June 10, 1922, provides: 


Sec. 12. That officers of any of the services mentioned in the title of this 
Act, when traveling under competent orders without troops, shall receive a 
mileage allowance at the rate of 8 cents per mile, distance to be computed 
by the shortest usually traveled route and existing laws providing for the 
issue of transportation requests to officers of the Army traveling under com- 
petent orders, and for deduction to be made from mileage accounts when 
transportation is furnished by the United States, are hereby made applicable 
to all the services mentioned in the title of this Act, but in cases when orders 
are given for travel to be performed repeatedly between two or more places 
in the same vicinity, as determined by the head of the executive department 
concerned, he may, in his discretion, direct that actual and necessary expenses 
only be allowed. Actual expenses only shall be paid for travel under orders 
outside the limits of the United States in North America. 


Sec. 22. * * * all laws and parts of laws which are inconsistent here- 
with or in conflict with the provisions hereof are hereby repealed * * *. 


The existing laws providing for the issue of transportation requests 
to officers of the Army traveling undér competent orders, and for 
deduction to be made from their mileage accounts when transporta- 
tion is furnished by the United States, made applicable by section 12 
of the act of June 10, 1922, to all the services mentioned in the title 
of that act, are found in the act of June 12, 1906, 34 Stat., 246, as 
follows: 


That officers who so desire may, upon application to the Quartermaster’s 
Department, be furnished under their orders transportation requests for the 
entire journey by land, exclusive of sleeping and parlor car accommodations, or 
by water; and the transportation so furnished shall, if travel was performed 
under a mileage status, be a charge against the officer’s mileage account, to be 
deducted at the rate of three cents per mile by the paymaster paying the 
account, and of the amount so deducted there shall be turned over to an author- 
ized officer of the Quartermaster’s Department three cents per mile for trans- 
portation furnished, except over any railroad which is a free or fifty per 
centum land-grant railroad, for the credit of the appropriation for the trans- 
portation of the Army and its supplies: And provided further, That when the 
established route of travel shall, in whole or in part, be over the line of any 
railroad on which the troops and supplies of the United States are entitled to 
be transported free of charge, or over any fifty per centum land-grant railroad, 
officers traveling as herein provided for shall, for the travel over such roads, be 
furnished with transportation requests, exclusive of sleeping and parlor car 
accommodations, by the Quartermaster’s Department: And provided further, 
That when transportation is furnished by the Quartermaster’s Department, or 
when the established route of travel is over any of the railroads above speci- 
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fied, there shall be deducted from the officer’s mileage account by the paymaster 
paying the same three cents per mile for the distance for ‘which transportation 
has been or should have been furnished: * * * 


It will be observed that the above act directs that when transporta- 
tion is furnished by the Quartermaster’s Department, the deduction 
of 3 cents per mile is to be made from the officer’s mileage account. 
This provision has been construed to include transportation fur- 
nished by Government conveyances with certain exceptions, as well 
as by transportation requests, and it has been the practice of the 
War Department in settling the mileage accounts of officers for 
travel performed by certain Government conveyances to deduct there- 
from the 3 cents per mile for the transportation so furnished as 
required by said provision. See 20 Comp. Dec., 224; 27 id., 722; 
1 Comp. Gen., 555, 629. 

The provision, therefore, in the act of June 12, 1906, for the pay- 
ment of mileage to an officer traveling by Government conveyance 
with deduction therefrom of 3 cents per mile made applicable to offi- 
cers of the Navy and Marine Corps by section 12 of the act of June 
10, 1922, is in conflict with the provision of the act of June 30, 1914, 
prohibiting the payment of mileage to officers of the Navy and 
Marine Corps when furnished transportation by Government con- 
veyance. The act of June 30, 1914, being thus in conflict with the act 
of June 10, 1922, is repealed by the latter act. 


The question presented is answered accordingly. 


DAMAGES, LIQUIDATED AND ACTUAL—CONTRACTS. 


A provision in a contract authorizing the Government to grant additional 
time, or, if not satisfied with the progress of the work, to take the work 
out of the contractor’s hands and complete the same, charging the excess 
costs thereof in either case against the contractor, is not inconsistent with 
a provision in the same contract providing for the payment by the con- 
tractor of liquidated damages for each day's delay in the completion of 
the work by the contractor when no extension is granted. 


Decision by Comptroller General McCarl, September 18, 1922: 

The W. M. Sutherland Building & Contracting Co. applied 
February 8, 1922, for a review of settlement No. 788653, dated 
September 3, 1921, War Department Division of this office, in which 
was disallowed its claim for $30,000, the amount withheld on ac- 
count of liquidated damages in final settlement under its contract 
dated September 11, 1920, covering the construction of certain 
storage buildings and other facilities at Ogden Arsenal. 

With respect to time of completion and liquidated damages 
article 1 of the contract provided: 


The contractor further agrees to have complete and ready for use the 
seven storage magazine buildings located along storage track marked 
“D,” on or before December 11, 1920; to have complete and ready for use 
the additional seven storage magazine buildings located along storage track 
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marked “(C,” on or before February 1st, 1921; to have complete and ready for 
use the seven storage magazine buildings located along storage track marked 
“B,” on or before March 1st, 1921, and to have all storage magazines com- 
plete and ready for use by April 1st, 1921. 

The contractor further agrees to have complete and ready for use on or 
before February 1st, 1921, the garage, all other buildings completed in such 
order as the Constructing Quartermaster may direct, and to have the entire 
project complete and ready for use on or before June ist, 1921. 

The contractor further agrees, in case of failure to complete any of the 
above mentioned units of the project within the time above stipulated, to 
forfeit to the United States Government, as liquidated damages, the sum of 
two hundred dollars ($200.00) per day for each and every day completion of 
said units is delayed beyond the time above stipulated. 


Delays were reported and liquidated damages deducted as follows: 


First unit, 7 magazine buildings, 45 days, at $200 
Second unit, 7 magazine buildings, 18 days, at $200 
Third unit, 7 magazine buildings, 22 days at $200 
Other storage buildings, 43 days, at $200 
Remainder of project, 22 days, at $200 


It appears that the contractor endeavored in good faith to com- 
plete the work in accordance with the schedule stipulated in the 
contract, and that the delays were through no fault or negligence 
on its part. 

It is contended by claimant that the quoted provisions of the 
contract, when read in connection with article 8 of the contract, 
can not be construed to provide for liquidated damages; that in view 
of the provisions of article 8 of the contract relating to the granting 
of additional time the action of the Quartermaster General in 
recommending that damages be deducted only for delays subse- 
quent to June 1, 1921, is an extension of time for completion of 
any and all units to June 1, 1921; and that the quoted provisions 
when properly construed in the light of the proposal, instructions 
to bidders, etc., provide for damages only for delays subsequent to 
June 1, 1921, the date fixed for final completion. 

Article 8 of the contract is a general provision in the printed con- 
tract form ang reads as follows: 


That in case of the failure of said contractor to comply with the stipulations 
of this contract according to the true intent and meaning thereof (including 
the requirements for progress of performance to ‘the satisfaction of the officer 
in charge, or higher authority), then the contracting officer, or his successor, 
shall have the right to complete the work in such manner as he shall deem best 
for the interests of the public service, either by day’s labor and open market 
purchase of the necessary materials, or by contract, or both, and to use for 
that purpose the contractor’s materials and appliances on the reservation or at 
the place where the work is being performed, and any excess of cost resulting 
from such failure, including any charges on account of delay, shall be charged 
to the contractor. In event, however, of the granting of additional time for 
performance, the cost of inspection and other expenses and damages (including 
any loss or damage to the work under construction by fire or other causes) to 
the United States from and after the date originally fixed for completion until 
the work shall have been satisfactorily accomplished, except in so far as the 
same may arise from delays for which the United States is responsible, as de- 
termined in each of these particulars by the officer in charge, or higher author- 
ity, shall be charged to the contractor and may be deducted from any money 
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due or to become due said contractor from the United States: Provided, That 
where additional time has been granted the United States shall also have the 
right to cause the remaining part of the contract, or any portion thereof, to be 
taken from the contractor whenever, in the opinion of the officer in charge, 
reasonable and satisfactory progress is not being made, and to secure comple- 


- = the expense of the contractor, including charges as above on account 
of delay. 


The contention with reference to this article is in substance that 
since it provides for actual damages, whereas the provision herein- 
before quoted purports to provide for liquidated damages, the two 
provisions are inconsistent with each other and can not be construed 
to provide for liquidated damages. In support of this contention 
the claimant cites 28 Comp. Dec., 101, 24 id., 170, and Pacific Hard- 
ware and Steel Company v. United States, 48 Ct. Cls., 399. 

The contract involved in 23 Comp. Dec., 101, contained an article 
corresponding in all respects to the article hereinbefore quoted, but 
contained no provision for liquidated damages. It did provide, 
however, that the stipulations therein made were to be performed in 
accordance with the circular to bidders, etc., which “so far as they 
are applicable” were to form a part of the contract. The question 
presented was whether a provision for liquidated damages in the 
printed circular to bidders was applicable to the contract so as to 
authorize deduction of liquidated damages, and it was held that it 
was not, upon the ground that since the formal contract itself pro- 
vided for actual damages for the same kind of delays or delinquencies 
for which the provision in the circular to bidders authorized liqui- 
dated damages the two provisions were inconsistent with each other, 
and therefore the prevision in the circular to bidders was inapplicable 
and that actual damages only could be deducted. 

In 24 Comp. Dec., 170, the contract contained a provision for liqui- 
dated damages with a proviso reading as follows: 

That if the actual damage to the Government caused by delay chargeable to 
the contractor is ascertainable to its satisfaction it may debit the amount 


thereof against the account of the contractor in lieu of the liquidated damage 
specified. If it is determined that there was no damage, none will be imposed. 


It was held that since the provisions made it necessary to prove 
actual damages before liquidated damages could be collected, the 
contract could not be construed as providing for liquidated damages, 

The contract involved in the case of the Pacific Hardware and 
Steel Company v. United States, contained a provision for a deduc- 
tion from the contract price at the rate of one-tenth of 1 per cent 
of the total cost of the undelivered material for every day of delay 
beyond the time fixed for completion, with a proviso that when no 
damage or inconvenience had been suffered by the Government as a 
result of the delay the deductions might be waived. It was held in 
that case that the contract provided for a penalty and not for liqui- 
dated damages. 
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The material facts in each of the cases relied upon are essentially 
different from the facts in the case here presented. Here a specific 
provision for liquidated damages was written into the formal con- 
tract and I think there can be no doubt as to the intention of the 
parties to provide for liquidated damages. The provision relied 
upon to defeat the liquidated damage provision is a printed provision 
in the contract form. If the two provisions can not be so construed 
that both can be given effect to, the provision which was inserted 
with reference to this particular contract must prevail over the 
printed provision which was designed for use in contracts generally. 
But I do not find the two provisions so inconsistent that effect can 
not be given to both. 

The first provision is to the effect that liquidated damages at the 
rate of $200 per day shall be deducted for each day’s delay in com- 
pletion of the work covered by the contract, with no provision for 
waiver or remission. The second provision (article 8) authorizes 
the Government to take the work out of the contractor’s hands in 
case of the failure of said contractor to comply with the stipulations 
of the contract according to its true intent and meaning, including 
the requirement for progress of performance. Clearly this is not in 
conflict with the liquidated damage provision. Said article 8 further 
provides that in the event of the granting of additional time for per- 
formance the cost of inspection and other expenses and damages to 
the United States from and after the date originally fixed for com- 
pletion until the work shall have been satisfactorily accomplished, 
except in so far as the same may arise from delays for which the 
United States is responsible ag determined in each of these particu- 
lars by the officer in charge, or higher authority, shall be charged to 
the contractor and may be deducted from any money due or to be- 
come due said contractor from the United States. Neither is this 
provision inconsistent with the liquidated damage provision. Read- 
ing all of the time and damage provisions together, the contract 
clearly provides for liquidated damages in case the contractor is 
permitted to continue the work to completion as contemplated under 
the original contract. It further provides that the Government 
may, for certain causes, take the work out of the contractor’s hands 
or affirmatively grant additional time for performance, in either of 
which events the liquidated damage provision would not apply. In 
the case here presented the work was not taken out of the contractor’s 
hands and no additional time was granted. Therefore, the liquidated 
damage provision is the exclusive provision for determining the 
deductions to be made on account of delay in completion of per- 
formance and full force and effect thereto can and must be given. 
With reference to the principles governing the construction of dam- 
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age provisions in Government contracts see Bethlehem Steel Com- 
pany v. United States, 205 U. S., 105; Maryland Dredging Company 
v. United States, 241 U. S., 361; Wise v. United States, 249 U. S., 
361; Hathaway and Company v. United States, 249 U. S., 460. 

The contention of claimant relative to the effect of the Quarter- 
master General’s recommendation is not tenable because neither the 
contracting officer, the Quartermaster General, nor any other officer 
of the Government granted an extension of time in this case. The 
action of the Quartermaster General in recommending that liquidated 
damages be charged only for the delay subsequent to June 1, 1921, 
was based upon his construction of the intent and purpose of the 
liquidated damage provision and not upon an extension of time. 

The only question left for determination is as to the proper con- 
struction or interpretation of the liquidated damage provision. It 
is noted that said provision consists of three paragraphs. The first 
paragraph fixes a schedule of completion for the 35 storage magazine 
buildings; that is to say, it provides substantially that 7 of these 
buildings shall be completed on or before December 11, 1920, 7 on or 
before February 1, 1921, 7 on or before March 1, 1921, and “all 
storage magazines” by April 1, 1921. The requirement that “all 
storage magazines” be completed by April 1, 1921, would appear to 
be in conflict with the specific requirement as to 21 of said magazines 
unless the term “all storage magazines” in this instance was in- 
tended to mean only the remaining 14 storage buildings. The 
second paragraph provides a scheduie for completion of the work 
other than the 35 storage buildings as follows: The garage on or 
before February 1, 1921, and all other buildings in such order as the 
constructing quartermaster may direct. Said paragraph further 
provides that the entire project shall be completed on or before June 
1, 1921. Then follows the third paragraph, which reads: 


The contractor further agrees, in case of failure to complete any of the above- 
mentioned units of the project within the time above stipulated, to forfeit to 
the United States, as liquidated damages, the sum of two hundred dollars ($200) 
per day for each and every day completion of said units is delayed beyond the 
time above stipulated. 


Did this paragraph contemplate that each portion of the work 
for which a separate completion date had been provided in the 
schedule prescribed in the two preceding paragraphs should be re- 
garded as an independent unit? And was it intended to provide that 
liquidated damages at the rate of $200 per day should be charged 
with respect to each unit for each and every day’s delay beyond 
the respective dates fixed for each, as though there were a separate 
contract for each of said units? Or does it mean that if any part of 
the work is uncompleted on June 1, 1921, the date specifically fixed 
for completion of “ the entire project.” liquidated damages at the rate 
of $200 per day will be charged for each day’s delay thereafter ¢ 
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It is noted that the language of the provision is “in case of 
failure to complete any of the above-mentioned units * * * 
within the time above stipulated.” The “time above stipulated ” for 
completion of the entire project is June 1, 1921, and since the para- 
graph does not state “ time above stipulated for completion of each 
unit ” its intended meaning is not clearly expressed. Is the “time ” 
referred to June 1, 1921, or the scheduled dates for the various units, 
respectively? The same lack of definiteness appears in the conclud- 
ing part of the paragraph, to wit, “for each and every day comple- 
tion of said units is delayed beyond the time above stipulated.” 

Taking the first and second paragraphs of the provision together 
they provide a schedule for completion as follows: Seven storage 
magazines by December 11, 1920; 7 storage magazines by February 1, 
1921; garage by February 1, 1921; 7 storage magazines by March 1, 
1921; 14 (?%) storage magazines by April 1, 1921; other buildings 
(about 25) as constructing quartermaster may direct. 

If the liquidated damage provision is to be construed as relating to 
the schedule for completion of the different portions of the work 
rather than to the completion of the entire project, then it would 
have to be held that damage at the rate of $200 a day should be 
charged for delay in completion of the garage by February 1, 1921, 
as well as for delay in completion of the seven storage magazines 
required to be completed on said date, and that the damage provided 
would apply to failure to complete the’ other buildings as directed by 
the constructing quartermaster, as well as the failure to complete 
the storage magazines and garage by the dates stipulated in the 
schedule. In this connection it is noted that the contract does not 
fix a separate price for each portion of the work for which a separate 
completion date is scheduled, but fixes a lump-sum price for the 
entire work. 

In view of the uncertainty arising from the indefiniteness in the 
language of the paragraph now under consideration, as hereinbefore 
indicated, it is necessary and proper to consider the contract as a 
whole, including the circulars to bidders, memoranda, etc., which are 
expressly made a part thereof, for the purpose of determining the 
true intent and meaning of the language used in said paragraph. 

Paragraph 1 of the original “ Circular of Information and General 
Instructions to Bidders,” in which bids on this work were solicited, 
divided the work into six classes as follows: 

1. The construction proper. 

2. Plumbing. 

3. Heating. 

4. Gas piping. 

5. Electric wiring. 

6. Gas or electric lighting fixtures, 
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Paragraph 4 contained the following stipulations with reference 
to time of performance: 


Bidders for construction proper must state the least number of days, after 
notification of award of contract, in which they will agree to commence the work. 
Bidders must state in the proposals the time in which they will complete each 
class of work. * * * While time of performance will be considered in 
making award, yet in stating the time bidders should make due allowance for 
both probable and unforeseen difficulties that may be encountered, and they 
should make no proposition which they are not positive, beyond question, that 
they can absolutely fulfill. No credit will be given to a bidder who, with 
view to drawing favorable attention to his proposal, gives a time so short 
that it will not be reasonable and practicable for him to complete the con- 
tract, or separate part thereof, within the limit for same. 


Paragraph 56, headed “Failure and delays of contractor,” is 
identical with article 8 of the formal contract. This “ Circular of 
Information and Instructions to Bidders” contains no stipulation 
with reference to liquidated damages, but subsequent letters of in- 
struction to bidders were issued under dates of August 12, 1920, 
August 21, 1920, and August 26, 1920. Each of these letters was 
addressed directly to claimant and, presumably, to other bidders. 

The letter of August 12, 1920, was entitled “ Additional Instruc- 
tions to Bidders,” and read as follows: 


1. For your information and guidance in preparing bid on construction of 
buildings and utilities at the Ogden Arsenal, Ogden, Utah, you are hereby 
advised that a penalty of $200 per day for each and every day required in 
excess of the time specified in bidding for completion of this work will be 
charged against the successful contractor. 

2. You are further advised that it is the desire of the Government to have 
this work completed not later than April 1, 1921, and with the provision that 
the Government shall have access to each storage building, for the purpose of 
storage, as soon as completed. 

3. This letter will be considered as an addenda and a part of “ Instructions 


to Bidders” governing conditions surrounding the letting of contract for the 
above-mentioned work. 


This letter contained the first stipulation with reference to liqui- 
dated damages; and that it contemplated liquidated damages at the 
rate of $200 per day for each and every day’s delay beyond the date 
fixed for final completion of the entire project there would appear to 
be no doubt. 

The letter of August 21, 1920, contained no mention of liquidated 
damages, but stated that it was the desire of the Government to have 
available for storage purposes one set of storage magazines soon after 
December 1, 1920, the other sets to be completed as soon thereafter as 
practicable in order that the Government may begin the transporta- 
tion and storage of materials at the earliest possible date. It would 
seem to be the plain purpose of this letter to inform the bidder that 
the Government would require that the 35 storage magazines be com- 
pleted in sets and that they be finished before the other buildings and 
utilities, the reason for giving this information to the bidder being 
that the order in which the Government required completion of the 
different buildings or sets of buildings would govern the contractor’s 
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plan of operation and might materially affect the date of final com- 
pletion of the entire project. If the contractor should ignore the 
Government’s expressed desires in this matter and plan the work 
with a view solely to final completion in the shortest practicable time 
without reference to the stipulation as to order of completion the 
Government would have the right under the contract to take the work 
out of the contractor’s hands under the provision in the contract with 
reference to failure to comply with the requirement as to progress of 
performance. 

Thus far there is nothing to indicate an intent to charge liquidated 
damages for failure to comply with the requirement as to progress of 
performance, the liquidated damage provision, mentioned for the first 
time in letter of August 12, 1920, relating solely to failure to com- 
plete the entire contract by the date to be fixed therefor. 

The letter of August 26, 1920, was to the effect that the Government 
would insist that one row of seven storage magazines be completed by 
December 1, or soon thereafter, and that the remaining storage mag- 
azines be completed in units of seven each as soon thereafter as prac- 
ticable, and that “ while the Government must have all storage facili- 
ties complete before April 1, 1921, it does not necessarily follow that 
such requirements will be placed upon the contractor for the comple- 
tion of the entire project.” 


The concluding paragraph of this letter clearly shows that the 
purpose in giving the bidder the requirements as to progress of per- 
formance was to enable the bidder to take said requirements into 
consideration in fixing the date of final completion. Said paragraph 
reads : 


Therefore, in submitting your bid and stating the time of completion, you are 
requested to take this matter into consideration, wit’: a view that all storage 
magazines must be completed by April 1, 1921, and the entire project as soon 
thereafter as you deem practicable, and in no case later than June 1, 1921. 

Claimant’s proposal dated September 4, 1920, which was submit- 
ted in the light of the instructions, information, and requirements 
hereinbefore indicated, contained only the following provision with 
reference to time of completion or damages for delay: 

We agree to begin construction work within ten (10) calendar days after 
notice of award of contract. We agree to complete the work on which we bid 
according to the time set forth in your letter of August 26, 1920. 

Reading the three paragraphs hereinbefore quoted from article 1 
of the formal contract in the light of the instructions, information, 
and proposal which preceded the formal contract and in connection 
with article 8 of said contract, I am constrained to hold that their 
purpose and effect is to provide for liquidated damages at the rate 
of $200 a day for each day’s delay beyond June 1, 1921, in final com- 
pletion of the entire project. 
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The work under the contract was finally completed June 23, 1921. 
Therefore there was a delay of only 22 days for which liquidated 
damages at the rate of $200 a day were chargeable. 


Upon a review of the matter, a difference of $25,600 is certified due 
claimant. 





PAY OF SUPERINTENDENT OF NAVAL ACADEMY AND COM- 


a OF MARE ISLAND NAVY YARD ON AND AFTER JULY 





The additional pay provided for sea duty by the act of May 13, 1908, 35 Stat., 
128, is not pay to which a naval officer is entitled by reason of “ his grade 
and length of service,” and is accordingly not within the purview of the 
saving clause in section 16, act of June 10, 1922, 42 Stat., 632, and as all 
laws providing extra pay for sea duty were repealed by sections 2 and 22 
of the latter act a naval officer who is serving as Superintendent of the 
Naval Academy or as commandant of the Mare Island Navy Yard is not 
entitled on or after July 1, 1922, to any sea duty increase. 


Cavteier General McCarl to the Secretary of the Navy, September 


I have by your direction the letter of the Chief of the Bureau of 
Supplies and Accounts, dated August 29, 1922, requesting decision 
as to the pay to which an officer is entitled under the act of June 10, 
1922, 42 Stat., 625, who since June 30, 1922, has been serving as 
Superintendent of the Naval Academy or as commandant of the 
navy yard, Mare Island, Calif., or who may hereafter be assigned 
to such duty. 

The questions have reference to former laws specifying the pay to 
which officers were entitled for assignment to said duties and to the 
effect thereon of the “saving clause” in section 16 of the act of 
June 10, 1922, 42 Stat., 632. 

The act of September 28, 1850, 9 Stat., 515, provided: 


That the pay of the superintendent of the naval school at Annapolis shall be 
at the rate allowed to an officer of his rank when in service at sea. 


The joint resolution of March 3, 1863, 12 Stat., 825, provided: 

That the pay of the officer of the Navy assigned to the command of the navy 
yard at Mare Island. California, shall be the sea pay of his grade. 

It has been held that the above-quoted provisions were not repealed 
by the failure to carry them into the Revised Statutes, nor by general 
repeal provisions of subsequent laws. See 6 Comp. Dec., 885; 15 id., 
36, and decisions and opinions therein referred to. 

The act of June 10, 1922, 42 Stat., 627, 632, 633, provides in part: 


Sec. 2. That no commissioned officer while on field or sea duty shall receive 

any increase of his pay or compensation by reason of such duty. 
o * * * * * * 

Sec. 16. That nothing contained in this Act shall operate to reduce the pay 
of any officer on the active list below the pay to which he is entitled by reason 
of his grade and length of service on June 30, 1922, not including additional pay 
authorized by the Act * * * approved May 18, 1920; * * *, 
: 7. = 7 * » 2 
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Sec. 22. That the provisions of this Act shall be effective beginning July 1, 
1922, and all laws and parts of laws which are inconsistent herewith or in con- 
flict with the provisions hereof are hereby repealed as of that date. 


The act prior to June 10, 1922, which granted to commissioned 
officers of the Navy an increase of pay when serving at sea was the 
act of May 13, 1908, 35 Stat., 128, which provided: 


All officers on sea duty and all officers on shore duty beyond the continental 
limits of the United States shall while so serving receive ten per centum addi- 
tional of their salaries and increase as above provided, and such increase 
shall commence from the date of reporting for duty on board ship or the 
date of sailing from the United States for shore duty beyond the seas or to 
join a ship in foreign waters. 


This provision of law was made inoperative on and after July 
1, 1922, by reason of section 2 of the act of June 10, 1922, and is 
not preserved to any officer by section 16, the increase previously 
allowed being no part of the pay to which an officer was entitled 
“by reason of his grade and length of service on June 30, 1922.” 

On and after July 1, 1922, the “sea pay” of an individual com- 
missioned officer of the Navy is the base pay of one of the periods 
one to six prescribed in section 1 of the act of June 10, 1922, into 
which he may fall by reason of grade and length of service or 
nature of appointment, plus the per cent increase prescribed for 
length of service, or that prescribed in section 8 of said act. In 
other words, the pay prescribed in the act of June 10, 1922, is both 
“sea pay” and “shore duty pay” for a commissioned officer of the 
Navy. 

You are accordingly advised that a commissioned officer of the 
Navy serving as the Superintendent of the Naval Academy, or as 
the commandant of the navy yard, Mare Island, is not entitled on 
and after July 1, 1922, to a 10 per cent increase in pay, whether 
he continues on and after that date to take the pay to which he 
may be entitled by reason of grade and length of service on June 
30, 1922, or the pay prescribed in the act of June 10, 1922. 


REPAIRS TO AUTOMOBILE HIRED BY GOVERNMENT OFFICIAL. 


Reimbursement for the cost of repairs to a privately owned automobile neces- 
sitated by an accident while the car was being operated by the owner 
under hire by a Government employee on official business for a specified 
price for the trip is unauthorized. 27 Comp. Dec., 759, distinguished. 


Decision by Comptroller General McCarl, September 19, 1922: 

The Director the United States Veterans’ Bureau applied July 
10, 1922, for a review of settlement No. 7136, dated February 10, 
1922, Treasury Department Division, in which was disallowed the 
claim of G. S. Ferrell for $79.15 as reimbursement of amount ex- 
pended by him for repairs to his automobile as a result of an acci- 
dent while conveying a field examiner of the United States Veterans’ 
Bureau for hire on official business September 29, 1921. 
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It appears that A. W. Dewling, a field examiner, engaged the 
claimant to convey him by means of claimant’s automobile from 
Chapmanville, W. Va., to Shively and Whirlwind, W. Va., and re- 
turn, a total distance of 36 miles, on official business, for the sum of 
$15. As they were nearing Whirlwind there came a heavy thunder 
shower, making the mountain roads difficult, if not dangerous, for 
automobile travel, and a short distance from Whirlwind on the re- 
turn trip the automobile skidded off the road and rolled down into 
a creek below, doing considerable damage to the car and injuring 
the driver. 

Upon this state of facts there is no legal liability on the United 
States for the damage to the car or to the driver. The only liability 
assumed by the Government was to pay the agreed price, to wit, $15, 
for the service which claimant undertook to render. The fact that 
some persuasion may have been necessary to induce claimant to 
undertake to render the service for the agreed consideration and that 
he may have been influenced by a desire to accommodate his Gov- 
ernment and its agent, or a disabled veteran, can not affect the legal 
phase of the case, which alone is for consideration in determining 
the rights and liabilities involved. 

This case is clearly distinguishable from the case reported in 27 
Comp. Dec., 759. In the case then under consideration, the car 
and its owner were pressed into the service of the Government offi- 
cer in an emergency without any agreement or understanding as to 
compensation. In the present case there was no such emergency 
and there was a definite agreement between the owner and the Gov- 
ernment officer as to compensation for the service. 

Upon a review of the matter no difference is found and the dis- 
allowance is sustained. 


INVESTIGATING PRODUCTION OF NITRATES—RENT OF BUILDINGS 
FOR, IN DISTRICT OF COLUMBIA. 


The provision in section 124, of the act of June 3, 1916, 39 Stat., 215, authoriz- 
ing the President to lease such lands as might be necessary for the con- 
struction and operation of plants for the generation of power or the pro- 
duction of nitrates, or other products needed for munitions of war, does 
not specifically authorize the leasing or renting of buildings in the District 
of Columbia, and in view of the prohibition in the act of March 3, 1887, 
19 Stat., 370, payment of rent for a privately owned building in the Dis- 
trict of Columbia, to be occupied by the Government in connection with 
the investigation which the President is authorized to make under the 
provisions of the first paragraph of said section 124, is not authorized. 


Comptroller General McCarl to the Secretary of Agriculture, September 
19, 1922: 


I have your letter of September 2, 1922, requesting decision 
whether the unexpended balance of the $500,000 which was allotted 
by the President to the Department of Agriculture from the ap- 
propriation of $20,000,000 made in section 124 of the act of June 
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3, 1916, 39 Stat., 215, may be used to pay rent for the building 
known as the Ohio Building, which is owned by the American 
University and located on the American University grounds in the 
District of Columbia. 

It appears that the use of the university buildings and grounds 
was donated to and accepted by the Government at the beginning 
of the war and used by the Army or War Department for various 
activities incident to the prosecution of the war; that upon the 
cessation of hostilities all such activities were discontinued except 
the fixed nitrogen research laboratory; that all buildings other 
than the Ohio Building and certain temporary buildings in which 
the laboratory was located were vacated by the United States; 
that settlements were made with the university authorities March 
11, 1920, and July 11, 1921, involving the disposition of the tem- 
porary buildings and improvements erected by the Government on 
the grounds and releasing the Government from all claim for dam- 
ages or rent; that neither of said settlements made provision for 
continued occupation by the Government of any of the buildings; 
that the laboratory has continued to occupy the premises pursuant 
to resolutions of the university executive committee covering the 
period to June 30, 1922; that the activities, personnel, equipment, 
etc., of the laboratory were transferred by the President from the 
War Department to the Department of Agriculture June 14, 1921, 
effective from July 1, 1921; that no rent has been paid for the 
premises occupied by the laboratory; that no agreement or other 
provision has been made for occupation after June 30, 1922; and 
that the trustees of the university have suggested that rent be paid 
for the premises beginning July 1, 1922, at the rate of $10,000 per 
annum. 

The provision in section 124 of the act of June 3, 1916, under au- 
thority of which the fixed nitrogen research laboratory was estab- 
lished, reads: 


The President of the United States is hereby authorized and empowered to 
make, or cause to be made, such investigation as in his judgment is necessary 
to determine the best, cheapest, and most available means for the production 
of nitrates and other products for munitions of war and useful in the manu- 
facture of fertilizers and other useful products by water power or any other 
power as in his judgment is the best and cheapest to use. 

The only specific question now determined is the authority to rent 
in the District of Columbia. The said section contains no specific 
authority for the renting of a building or buildings in the District 
of Columbia. Therefore, the use of the appropriation for that pur- 
pose is prohibited by the provision in the act of March 3, 1877, 19 
Stat., 370, which reads: 

* * * Hereafter no contract shall be made for the rent of any building, 


or part of any building, to be used for the purposes of the Government in the 
District of Columbia, until an appropriation therefor shall have been made 
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in terms by Congress, and that this clause be regarded as notice to all con- 
tractors or lessors of any such building or any part of building. 


The provision in section 124 of the act of June 3, 1916, authorizing 
the President to lease such lands as may be necessary for the con- 
struction and operation of plants for the generation of power or the 
production of nitrates or other products needed for munitions of 
war is no authority for the renting of buildings in the District of 
Columbia to be used in making the investigation authorized in the 
first paragraph of said section. 

The question submitted is answered in the negative. 


BONUS FOR CIVILIAN EMPLOYEES OF WAR DEPARTMENT. 


The requirement in the acts of March 1, 1919, 40 Stat., 1267, and May 29, 1920, 
41 Stat., 689, that employees must have entered the service prior to June 
30, 1918, and June 30, 1919, to be entitled to receive the bonus for fiscal 
years 1920 and 1921, respectively, without being certified by the head of the 
department or establishment, contemplates entrance into the civil service 
as distinguished from the military service, and the fact that civil employees 
were in the military service on the respective dates does not entitle them 
to the bonus; it is immaterial that the duties performed in both military 
and civil positions were similar and continuous with each other. 


Decision by Comptroller General McCarl, September 20, 1922: 

John P. Griebel has requested review of settlement No. W-839859, 
of this office, dated June 12, 1922, whereby was disallowed his claim 
for increase of compensation at the rate of $240 per annum for 
services rendered as a civilian employee of the War Department at 
Coblenz, Germany, from October 1, 1919, to March 31, 1921. 

Prior to October 1, 1919, claimant was a first lieutenant in the 
United States Army with the American forces in Germany, and from 
June 13, 1919, to September 30, 1919, served in that capacity with the 
postal express service, Coblenz, Germany. After discharge from the 
Army he served from October 1, 1919, to March 31, 1921, as civilian 
employee of the Quartermaster Corps, United States Army, and also 
with the postal express service at Coblenz, Germany, at compensa- 
tion of $2,400 perannum. From December 1, 1919, he was furnished 
quarters in kind, which were paid for from quartermaster funds until 
December 1, 1920, and thereafter by the German Government. 

The act of March 1, 1919, 40 Stat., 1267, granting the increase of 
compensation for the fiscal year from July 1, 1919, to June 30, 1920, 
required a certificate of eligibility from the head of the department 
in which employed to entitle employees who entered the service after 
June 30, 1918, to increase of compensation. The act of May 29, 1920, 
41 Stat., 689, granting the increase of compensation for fiscal year 
July 1, 1920, to June 30, 1921, had a requirement similar thereto in 
case of employees who entered the service after June 30, 1919. 
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It is advanced that as claimant was an officer of the Army on June 
30, 1918, and June 30, 1919, he is entitled to the increase without a 
certificate from the Secretary of War. All the annual increase of 
compensation acts have been expressly limited to civilian employees 
of the Government. Thus the word “service” as used in the stat- 
utes in connection with an employee’s status on a certain date, ter- 
minating a fiscal year, determining whether a certificate is required, 
clearly contemplates civilian service and has no relation whatever to 
military service, regardless of the continuity of the two services and 
performance of same or similar duties under both. 

As claimant entered the civilian service October 1, 1919, and was 
not certified by the Secretary of War, he is not entitled to the increase 
of compensation for any portion of the period from October 1, 1919, 
to March 31, 1921. The recommendation of claimant to receive the 
increase, by his immediate superior, dated March 4, 1922, is not a 
certificate within the meaning of the statutes. 

In view thereof it is unnecessary to pass upon the other question 
presented by the record—whether receipt of quarters in kind by a 
civilian employee of the Army in Germany is a special allowance be- 
cause of foreign service precluding him from receiving the increase 
of compensation. : 

Upon review of the matter the settlement is sustained. 


MILEAGE—OFFICER OF NAVY CHANGING STATION WHILE ON 
LEAVE. 


The fact that the unexpired portion of leave granted a naval officer is revoked 
and he is ordered to make a change of station does not entitle him to any 
greater mileage than had the change of station been made while on duty, 
and he is entitled to mileage only from the old to the new station. 


Comptroller General McCarl to Ensign James Chapman, United States Navy, 
September 20, 1922: 


I have your letter of August 22, 1922, requesting decision of the 
question as to whether Ensign J. A. McDonnell, United States Navy, 
is entitled to mileage from Detroit, Mich., to Rockport, Mass., under 
the circumstances stated by you, as follows: 


Ensign J. A. McDonnell, U. S. N., was ordered detached upon decommission- 
ing of the U. S. S. Lansdale, and further ordered to proceed and report to the 
commanding officer of the U. S. S. Mahan for duty on BuNav orders by the 
BuNav dated 23 June, 1922, permitted a delay of fourteen days in obedience 
orders dated 29 May, 1922, such delay to count as leave. Ensign McDonnell 
accordingly proceeded to his home in Detroit, Mich., from Philadelphia, Pa., 
and while on leave received telegraphic orders from the commander Mine 
Squadron One, U. 8. Atlantic Fleet, dated 8 July, 1922, revoking remainder of 
leave, and modifying orders to report to the U. S. S. Maury instead of to the 
U. S. 8S. Mahan. 

Ensign McDonnell was paid travel allowance from Philadelphia to Rockport, 
Mass., 365 miles at eight cents per mile—total, $29.20—but, by reason of being 
ordered from Detroit, Mich., to Rockport, Mass., before the expiration of his 
leave, he believes that he is entitled to mileage from Detroit to Rockport, Mass. 
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If Ensign McDonnell’s leave had not been revoked, and he had 
proceeded at the expiration thereof from Detroit, Mich., to Rockport, 
Mass., he would have been entitled to mileage only from Philadel- 
phia, Pa., his old station, to Rockport, Mass., his new station. The 
fact that the unexpired portion of his leave was revoked does not 


operate to give him any mileage to which he would not otherwise be 
entitled. 


As was said in Fitzpatrick v. United States, 37 Ct. Cl., 332, 336: 


There is a principle which has long been recognized both by the accounting 
officers, the departments, and the courts, which is, that the expiration of a 
leave of absence finds the officer, in legal contemplation, at his post. It neces- 
sitates a hard rule, viz, that where an officer’s prescribed leave of absence is 
shortened, perhaps practically destroyed, he likewise loses his traveling 
expenses, if the public exigency requires his return to duty. The Court under- 
stands the principle to be too well established to be disregarded or changed. 
An officer takes his leave of absence at his own risk; it is not granted for the 
benefit of the Government; if the Government wants his services before his 
leave expires it must have them, and the officer who takes the risk of that 
must bear the loss of his personal traveling expenses. 


I have to advise that Ensign McDonnell is not entitled to mileage 


under said orders for travel performed from Detroit, Mich., to Rock- 
port, Mass. 


TRANSPORTATION—DESTITUTE AMERICAN SEAMEN, 





Section 4578, Revised Statutes, as amended by acts of June 26, 1884, 23 Stat., 
55, and June 19, 1886, 24 Stat., 83, providing for the transportation of desti- 
tute American seamen at a cost to the United States to be computed at the 
regular steerage-passenger rate, not exceeding 2 cents per mile, does not 
establish 2 cents per mile as the minimum but as the maximum rate, and 
where the vessel transporting such seamen has no steerage-passenger rate 
and an agreement is made between the consul and the master of the vessel 
for furnishing transportation at a fixed sum, not exceeding 2 cents per mile, 
no payment in excess of the agreed amount is payable. 


Decision by Comptroller General McCarl, September 21, 1922: 

The United States Steel Products Co. applied July 18, 1922, for 
a review of settlement No. 9437, dated June 22, 1922, in which its 
claim for transportation of two destitute seamen from Port Said, 
Egypt, to Galveston, Tex., in May, 1922, on the steamship Steel- 
maker, was allowed in the sum of $266. 

The allowance was based upon a distance of 6,650 miles and a rate 
of 2 cents per mile for each seaman. 

The contention is made that the allowance should have been in the 
sum of $268.80, based upon a distance of 6,720 miles. 

The certificate made by the consular officer at Port Said, May 2, 
1922, and given to the master of the vessel on which the transporta- 
tion was furnished—which said certificate forms the basis of the 
claim—gives the distance as 6,650 miles, and the master of the 
vessel, who must be regarded as the agent of the owners in the trans- 
action, in accepting the certificate must be presumed to have agreed 
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that the distance, for the purpose of the transportation furnished, 
was to be regarded at 6,650 miles, as stated in said certificate. 

However, the question as to the distance is not material in this case, 
for the reason that the master agreed to furnish the transportation 
for the lump sum of $75 ($37.50 for each seaman). In view of that 
fact the claim of the owners for any amount in excess of $75 must be 
disallowed. 

The law does not provide for the payment of 2 cents per mile in all 
such cases. It provides for payment of the regular steerage-passenger 
rate not to exceed 2 cents per mile. As the vessel on which the trans- 
portation was furnished was not a regular passenger-carrying vessel, 
the agreed rate of $37.50 was the only passenger rate on said vessel 
and must be accepted as the equivalent of the regular steerage-pas- 
senger rate authorized under the provisions of section 4578, Revised 
Statutes, as amended by section 9 of the act of June 26, 1884, 23 
Stat., 55, and section 18 of the act of June 19, 1886, 24 Stat., 83. 

Upon a review of the matter a difference of $191 is certified in 
favor of the United States. 

The check for $266 issued in accordance with the settlement of 
June 22, 1922, will be covered into the Treasury to the credit of the 
appropriation under which it was drawn and a new warrant and 
check will issue in favor of claimant for $75 in full settlement of the 
claim. 


SUBSISTENCE AND QUARTERS ALLOWANCE—ARMY AND NAVY 
OFFICERS DETAILED TO PANAMA CANAL. 


The subsistence allowance authorized by section 5, act of June 10, 1922, 42 
Stat., 628, for officers of the Army and Navy, being payable at all 
times when they are in a pay status, is a part of their “ official salary” 
within the meaning of the act of August 24, 1912, 37 Stat., 561, and must 
be deducted from any salary or compensation to which they may be- 
come entitled by reason of their detail to duty with the Panama Canal. 

The rental allowance authorized by section 6, act of June 10, 1922, 42 Stat., 
628, is not payable to officers of the Army or Navy when public quarters 
are available, and when such officers detailed to the Panama Canal are 
furnished quarters at that place, no payment of rental allowance is 
authorized, and is accordingly not deductible as a part of their official 
salary from the compensation payable to them by the Panama Canal. 


Comptroller General McCarl to the Governor, Panama Canal, September 


I have your letter of August 3, 1922, relative to readjustment by 
the joint-service pay act of June 10, 1922, effective on and after 
July 1, 1922, of the pay and allowances of officers of the Army and 
Navy, and in view of such readjustment requesting a decision as 
to the proper method of payment of officers of the Army and Navy 
who are detailed for duty with the Panama Canal, and specifically 
as follows: 


1. Whether the commutation of rations authorized by section 5 of the act 
of June 10, 1922, if drawn by such officer from the Army or Navy disbursing 
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officer, is to be considered as a part of the salary of such officer and deducted 
from the pay authorized for the position held by such officer in the Panama 
Canal service. 


2. If the commutation of rations is not drawn by such officer from the 
disbursing officer of the Army or Navy, should such commutation of rations 
be taken into consideration in paying the salary due such officer from the 
Panama Canal? 


3. Is the money allowance for rental of quarters authorized by section 6 
to be considered as a part of the pay of such officers and deducted from the 
salary of the position authorized in the Panama Canal service, if such allow- 
ance is actually drawn from the Army or Navy disbursing officer? 

4. If such allowance is not drawn by the officer, is it to be taken into con- 


sideration in determining the amount of payment to such officer by the Panama 
Canal? 


In connection therewith you state that— 


* * * it is understood that the Army disbursing officer on the Isthmus 


has declined to make payment to officers detailed with the Panama Canal 
and who are occupying Panama Canal quarters, of the money allowance for 
rental of quarters, basing such action on the decision of the Comptroller of the 
Treasury dated September 15, 1916, 23 Comp. Dec., 181. It further appears, 
however, that at least two of the naval officers who have been detailed with 
the Panama Canal have reported that money allowance for rental of quarters 
would be drawn by them, although such officers are actually occupying Panama 
Canal quarters. 


Section 4 of the act of August 24, 1912, 37 Stat., 561, under which 
officers of the Army and Navy are appointed or employed by you 
for duty with the Panama Canal, provides: 


Sec. 4. * * * If any of the persons appointed or employed as aforesaid 
shall be persons in the military or naval service of the United States, the 
amount of the official salary paid to any such persons shall be deducted from 
the amount of salary or compensation provided by or which shall be fixed 
under the terms of this act. 


The amount of their “ official salary” which you are thus re- 
quired to deduct from payments to them to be made by you in- 
cludes allowances. 1 Comp. Gen., 112; MS. Comp. Dec., August 
15, 1922, to you. 

It is understood that the “commutation of rations” referred to by 
you in questions 1 and 2 is the money allowance for subsistence 
authorized to officers of the Army and Navy on and after July 1, 
1922, by section 5 of the act of June 10, 1922, 42 Stat., 628. 

This allowance being payable to such officers “at all times” and 
“ in addition ” to their “ pay ” is included in the term “ official salary ” 
as used in the act of August 24, 1912, and should therefore be included 
in and form a part of the amount to be deducted by you from the 
salary or the compensation of the officer for the position held by him 
in the Panama Canal service, whether payment at the time has been 
made of the subsistence allowance or otherwise. 

Questions 1 and 2 are answered in the affirmative. 

The money allowance for rental of quarters to which officers of the 
Army and Navy on duty with the Panama Canal become entitled 
under section 6 of the act of June 10, 1922, 42 Stat., 628, is not pay- 
able to them “if public quarters are available” for them. 12 Comp. 
Dec., 375, 
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Assuming from your submission that Panama Canal quarters are 
available for and occupied by the officers who are the subject of your 
questions, you are advised that no rental allowance accrues to them, 
and their “ official salary ” for the purpose of deduction is exclusive 
thereof. 

I may add, however, in response to the specific requests contained 
in your questions 3 and 4 that in a case, if any, where public quarters 
are not available and the rental allowance lawfully due and payable 
it must be considered a part of the official salary of such officer in 
his Army or Navy position and as such deducted from the salary or 
compensation authorized and payable to him by the Panama Canal, 
and this whether such money allowance for rental of quarters has 
been drawn by the officer or not. 

Copies of this decision have this day been forwarded to the Pay- 
master General of the Navy and the Chief of Finance, War Depart- 
ment, inviting their attention respectively to the fact that officers 
of the Navy on duty with the Panama Canal for whom Panama 
Canal quarters are available are not entitled to the rental allowance, 
and that officers of the Army upon such duty are entitled to the 
subsistence allowance. 


TERMINATION CONTRACTS—ATTORNEYS’ FEES AND COURT COSTS. 


A provision in a termination contract under which the Government assumes and 
agrees to pay any and all obligations and commitments, within specified 
limits, incurred in the performance of the original contract with a sub- 
contractor, obligates the Government to pay the net amount of such obliga- 
tions or commitments, and does not extend to attorneys’ fees, court costs, 
or other expenses incurred by the contractor in defending suits by the 
subcontractor to establish the amount due and its right thereto. 


Decision by Comptroller General McCarl, September 22, 1922: 

The Excelsior Motor Manufacturing & Supply Co. applied Janu- 
ary 13, 1922, for a review of settlement No. 128187, dated December 
8, 1921, in which there was allowed the sum of only $377.50 on its 
claim for reimbursement of amounts alleged to have been paid by it 
on account of commitments or obligations to the Allegheny Forg- 
ing Co. 

It appears that by contract No. 5097, dated October 25, 1918, con- 
firmatory of Order 720753, dated October 23, 1918, the Excelsior 
Motor Manufacturing & Supply Co. undertook to furnish and de- 
liver to the United States certain hinged forgings. After the armi- 
stice it was found to be in the interest of the United States to terminate 
said contract, and accordingly by an agreement entered into April 11, 
1919, said contract was terminated and a settlement was made ad- 
justing all rights and obligations thereunder. Article V of the agree- 
ment of April 11, 1919, provided: 


The Government hereby assumes and agrees to pay any and all obligations 
and commitments, not to exceed the sum of three thousand dollars, $3,000, 
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properly incurred by the contractor in the performance of the original contract 
to the Allegheny Forging Company. In the event that said Allegheny Forging 
Company shall at any time make any claim or demand against the contractor 
arising out of the original contract, the contractor will immediately notify 
the Government of such claim, and will render to the Government all reasonable 
assistance without cost to the Government in the defense or settlement of such 
claim. 

The Allegheny Forging Co. did make a claim against the Excelsior 
Motor Manufacturing & Supply Co. in the sum of $2,064.51 on 
account of commitments or obligations under the origina] contract 
and in February, 1920, entered suit in the municipal courts of Chicago 
for the enforcement of said claim. Thereupon the Government was 
advised of the suit and requested to defend same. After consultation 
between the military authorities and representatives of the Depart- 
ment of Justice claimant was advised by the former to have its attor- 
neys defend the suit. Claimant, through its attorney, did defend 
the suit, and on June 25, 1920, judgment was rendered against it for 
$278.75, together with costs. Claimant paid the judgment and costs 
and presented its claim against the Government for $777.50, itemized 
as follows: 

Amount of judgment tienen MOE ew 


Plaintiff's court costs 9. 75 


Paid by claimant in connection with taking depositions at Pittsburgh_ 60. 00 
ee Onsen petmeirningmgarenene= .. nein 
Paid by claimant to court reporter______-___-_ ~ 

Paid by claimant to attorney for conducting defense 


All items claimed have been allowed and pala ‘cis the item ae 
$400, representing amount paid by claimant to attorney for services 
in conducting its defense to said suit, which was disallowed, presum- 
ably because of section 189, Revised Statutes, which provides: 


No head of a department shall employ attorneys or counsel at the expense 
of the United States; but when in need of counsel or advice shall call upon the 
Department of Justice, the officers of which shall attend to the same. 

The case here presented does not involve the employment of an 
attorney or counsel by the head of the department. The suit was 
not against the United States or any officer thereof, but against the 
claimant. The Government’s only interest in the matter arose from 
the obligation which it assumed by contracting to pay any and all 
obligations and commitments, not to exceed the sum of $3,000, prop- 
erly incurred by the contractor to the Allegheny Forging Co. in 
connection with the performance of the original contract, and its 
liability is limited to the amount of such obligations or commitments 
definitely ascertained. 

The provision hereinafter quoted from Article V of the agree- 
ment of April 11, 1919, can not be construed as requiring the Gov- 
ernment to defend the suit of the Allegheny Forging Co. against the 
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Excelsior Motor Manufacturing & Supply Co. because it was not 
within the power or authority of the contracting officer who signed 
that agreement on behalf of the United States to bind the United 
States to such a stipulation. Neither was it within the power or 
authority of the officer of the Government who thereafter advised 
claimant to defend the suit to obligate the United States to bear 
any of the expense of such defense. In view of these facts and 
the further fact that the agreement of April 11, 1919, did not obli- 
gate the Government to pay any claim which might be presented by 
the Allegheny Forging Co., but only such obligations and commit- 
ments as were incurred in connection with the performance of the 
original contract, thereby making it the duty of claimant at its own 
expense to establish to the satisfaction of the Government the exist- 
ence and amount of said obligation or commitment, it must be held 
that the provisions of Article V and the action of the Government 
officers in advising claimant to defend the suit can be construed as 
nothing more than an announcement of willingness on the part of 
the United States to accept the determination of the court as to the 
validity of the Allegheny Forging Co.’s claim as an obligation 
or commitment of claimant made in connection with the performance 
of the original contract. Therefore no part of the expenses incurred 
by claimant in defending the suit should have been allowed in the 
settlement of December 8, 1921. 

The Government’s obligation in the matter was to pay the amount, 
when definitely ascertained, of claimant’s commitment to the Al- 
legheny Forging Co. made in connection with the performance of 
the original contract, and as a prerequisite to such payment it was 
incumbent upon claimant, at its own expense, to establish the ex- 
istence and amount of such commitment. 

It appears, also, that there was a shortage to the amount of 
$415.69 in the material which became the property of the United 
States under settlement agreements. The material was inventoried 
and left at claimant’s plant for some time thereafter. When it was 
removed by the Government there was found to be a shortage amount- 
ing to $415.69. Claimant contends that it did not undertake to be- 
come responsible for the material left in its custody and states that 
the Government placed an armed guard over the property for a few 
weeks after the inventory was made. 

There appears to be no doubt that the material was left in claim- 
ant’s custody and, regardless of any express agreement to that effect. 
it thereby assumed certain liabilities as bailee with respect to said 
material. The fact that the Government for a part of the time fur- 
nished an armed guard to watch the property can not relieve the 
claimant of its responsibility in the matter. 

60549° —23—Vol. 2——16 








224 DECISIONS OF THE COMPTROLLER GENERAL. 
In the termination settlements made with claimant credit was 
given to it for the full amount of the inventory, and since the entire 
amount of the property covered by the inventory was not thereafter 
turned over to the Government the amount of the shortage is 
primarily chargeable to claimant regardless of whether said shortage 
was due to an error in the inventory or to losses occurring there- 
after. It is true that claimant did not become an absolute insurer 
of the property, but as the loss occurred while the property was in 
its custody and it has failed to show how the loss occurred, it must 
be held responsible therefor. 

Upon a review of the matter a difference of $514.44 is certified 
due the United States, being the amount erroneously allowed and 
paid as expenses incident to the suit of the Allegheny Forging Co. 
($98.75) plus the amount ($415.69) of the property shortage as 
hereinbefore indicated. 
























EMPLOYEES’ DISABILITY COMPENSATION — VOCATIONAL 
DISEASES. 





The authority given to the Employees’ Compensation Commission, by section 
82. act of September 7, 1916, 39 Stat., 749, to decide “all questions” 
arising under said act, is conclusive upon the General Accounting Office 
so far as the denial of compensation by that commission is concerned, 
but does not deprive the General Accounting Office of jurisdiction over 
the question of payment of disability awards or of authority to require 
evidence of facts necessary to establish the legality of payments made 
thereunder. 


The employees’ compensation act of September 7, 1916, 39 Stat., 746, provides 
compensation for such disability only as is the result of a personal injury 
of an accidental nature, or, at least, of a personal injury which is refer- 
able to some particular event capable of being fixed in point of time. 


Decision by Comptroller General McCarl, September 23, 1922: 

The chairman, United States Employees’ Compensation Commis- 
sion, applied August 1, 1922, for review of the action of this office 
in disallowing, by settlement 11906, dated July 15, 1922, certain 
vouchers in the accounts of the disbursing officer of the commission 
amounting to $6,570.05. The vouchers represent payments of com- 
pensation or for medical or hospital services in cases diagnosed as 
disease with no supporting evidence that the disease and resulting 
disability originated in a personal injury for which alone compensa- 
tion and medical service are provided by law. 

The vouchers in question were first suspended for explanation 
and subsequently disallowed for lack of evidence that the disability 
in each case had resulted from some personal injury of service 
origin. 2 Comp. Gen., 6. 

The application for review sets forth generally the construction 
given by the commission to the term “ personal injury” as used in 
the compensation laws which it administers, and alleges that under 
section 32 of the act of September 7, 1916, 39 Stat., 749, which au- 
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thorizes the commission to “decide all questions arising under this 
act,” the commission is required to determine, among other ques- 
tions, “ whether he (the claimant) sustained a personal injury; 
whether the injury was sustained while in the performance of duty; 
and whether the personal injury caused any disability for work, 
or required any medical or hospital treatment, or supplies.” 

The question at issue in the decision of this office hereinbefore cited 
was the finality and conclusiveness of the finding and award of the 
commission under sections 32 and 36 of the act. First in order, 
therefore, is the question of respective jurisdiction of the commis- 
sion and of the Comptroller General in deciding questions arising 
under or growing out of these laws. 

All questions arising under the act are for decision primarily by 
the commission, and section 36 provides that the commission shall 
determine and make a finding of fact and an award for or against 
payment of compensation, and that compensation when awarded 
shall be paid from the employees’ compensation fund. The duty 
and function of the commission is thus clearly and accurately de- 
fined by law. If its award is against compensation no question of 
payment for decision by the Comptroller General arises. If com- 
pensation is awarded the statutory provision that it shall be paid 
from the employees’ compensation fund raises a question of pay- 
ment for decision by the Comptroller General. The established rule 
in such cases is that the finding and award will not support the 
payment if clearly wrong, and does not preclude this office from in- 
quiring into the facts of the case and determining independently 
from the fact whether the payment was lawful. 15 Comp. Dec., 
394, 845; 21 id., 708; 23 id., 567; 25 id., 197. The same rule has 
been applied to payment of awards of the Director of the United 
States Veterans’ Bureau made under similar provisions of the war 
risk insurance laws. 

This office must require of the commission such supporting evi- 
dence of fact as may be necessary to establish the legality of any 
payment which the disbursing officer of the commission has made. 
This duty will be so exercised as to impose no unnecessary hardship 
or inconvenience upon the commission. 

A happening and immediate physical injury are apparently within 
the enactments. Questions arise mainly where the facts involved 
require interpretation of the term injury in the application of the 
enactments thereto—where the happening and injury are not imme- 
diately connected in point of time. Duties may be injurious in the 
disease sense through their continuousness, but if this is injury it is 
not injury for which the Federal laws have as yet provided com- 
pensation; and in such doubtful cases, such as those matters of the 
present submission, this office must require evidence to establish the 
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fact of injury which is a jurisdictional essential to the award, any 
finding, award, or certification of the commission to the contrary 
notwithstanding. 

The application for review sets forth the commission’s construc- 
tion of the term “ personal injury ” as used in the compensation act— 


as covering not only accidents as ordinarily defined, but also any bodily 
injury or disease clearly due to the performance of duty and causing inca- 
pacity for work or requiring medical treatment. * * * It should be em- 
phasized, however, that the commission considers as essential to an award 
the establishment of a causal relationship between the disability for which 
compensation or medical treatment is claimed and the conditions of the em- 
ployee’s work. 


In support of this construction, cases adjudicated under the 
workmen’s compensation laws of Massachusetts construing the term 
“personal injury ” in that connection are cited. 

The Massachusetts courts held that one who had suffered total loss 
of vision from optic neuritis caused by exposure to noxious gases in 
connection with his duties had sustained a personal injury under 
the workmen’s compensation act; also one who had become infected 
with glanders while cleaning a stable; also a paint grinder who 
became disabled from work through lead poisoning. 

The term “ personal injury ” is not one having a fixed and definite 
meaning in any and all connections. Its meaning in any statute must 
be gathered from the context and the general intent and purpose of 
the law. The value of the Massachusetts cases as precedents depends 
upon the similarity of the compensation law of that State and the 
Federal compensation laws in intent and purpose and in context. 

The question for decision is whether injuries from slow poisoning 
or inflammation caused by normal occupational conditions and not by 
accident or sudden happening are such personal injuries as are con- 
templated and provided for by the Federal employees’ compensation 
law. 

The act of May 30, 1908, 35 Stat., 556, provided generally in sec- 
tions 1 and 2 for payment to the employee, or to his widow and 
children in case of death, when artisans or laborers employed under 
certain designated conditions were “injured in the course of such 
employment.” Section 3 provided for prompt report of any “ acci- 
dent ” to an employee within the terms of the act, and section 4 pro- 
vided for filing of claims in case the “accident” resulted in death. 

The quoted phrase “injured in the course of such employment ” 
was the subject of numerous opinions by the Solicitor of the Depart- 
ment of Labor and by the Attorney General of the United States, 
which have been collected in a publication designated “ Opinions of 
Solicitor, Department of Labor, 1915, Workmen’s Compensation,” 
and may be found in pages 188-281, inclusive, of that publication. 
In an opinion of the solicitor of July 28, 1913, in the case of Willard 
E. Jule, the facts given were that an employee who was a painter 
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became incapacitated for his work through lead poisoning due to 
inhaling the fumes arising from materials used in his work. It was 
held that he had been injured in the course of his employment and 
was entitled to pay under the terms of the act. The decision dis- 
tinguished between what are known as vocational or occupational 
diseases and such diseases as pneumonia, malaria, typhoid, and the 
like which do not directly originate in occupational conditions. 
That opinion and the consensus of other opinions in the publication 
seem to be in line with the construction given to the Massachusetts 
statute by the courts of that State. 

In the claim of A. E. Clark, December 17, 1908, page 188, the act 
was construed by the solicitor as restricting payments to injuries 
of an accidental nature, or at least “to injuries which are referable to 
some particular event capable of being fixed in point of time.” 

The Attorney General, however, at first construed the word “ in- 
jury ” as used in that statute as being employed comprehensively to 
embrace al] the cases of incapacity to continue the work of employ- 
ment, including all cases where as a result of the employee’s occupa- 
tion he becomes unable to carry on his work, 27 Op. Atty. Gen., 356; 
but later reviewed his opinion and appears to have given it a much 
narrower application, 28 id., 254. These opinions rest upon the 
terms of the act under consideration, and their value as precedents is 
limited to a comparison of the term of the respective statutes. 

Sections 15, 16, and 17 of the act of September 7, 1916, 39 Stat., 
746, which appear to be decisive of the question at issue, provide— 


Sec. 15. That every eiployee injured in the performance of his duty, or 
some one on his behalf, shall, within forty-eight hours after the injury, give 
written notice thereof to the immediate superior of the employee. Such notice 
shall be given by delivering it personally or by depositing it properly stamped 
and addressed in the mail. 

Sec. 16. That the notice shall state the name and address of the employee, 
the year, month, day, and hour when and the particular locality where the 
injury occurred, and the cause and nature of the injury, and shall be signed 
by and contain the address of the person giving the notice. 

Sec. 17. That unless notice is given within the time specified or unless the 
immediate superior has actual knowledge of the injury, no compensation shall 
be allowed, but for any reasonable cause shown, the commission may allow 
compensation if the notice is filed within one year after the injury. 


These provisions differ materially from the corresponding pro- 
visions of the earlier act. Whereas the earlier act provided only for 
report of any “accident ” to the employee the quoted section of the 
later act provides for notice of the “injury,” thus broadening the 
sections to cover the full scope of the general provisions of sections 1 
and 10 of the act, and provides further that no compensation shall 
be paid unless the notice is given or the immediate superior has 
actual knowledge of the injury. The earlier statute merely required 
a prompt report of the accident—the later requires that the notice 
of the injury shall state the hour the injury occurred. 
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It is clear that the later statute contemplates that compensation 
shall be paid for such injuries only as are of an accidental nature, 
or at least that payment shall be confined to injuries which are 
referable to some particular event capable of being fixed in point 
of time. 

The commission so far has withheld from this office the evidence 
upon which it allowed and paid compensation or expense of medical 
service on a diagnosis of disease only. Therefore, I have not before 
me in the several cases at issue any evidence of compliance or at- 
tempted compliance with the requirements of sections 15, 16, and 17 
of the act. It would seem that so-called occupational diseases not 
due to accident or to happening of a particular event can not be 
brought within the terms of the statute, but final decision on each 
of the several cases involved in this application for review will be 
left open for further consideration should the commission desire to 
submit further evidence in any case. 

Upon the facts and arguments before me no differences are found 
and the settlement is sustained. 


LAUNDRY—OFFICERS OF BUREAU OF NAVIGATION STATIONED 
ON VESSELS. 


The official station of an officer of the Bureau of Navigation assigned to com- 
mand a vessel of that bureau is on the vessel itself, and reimbursement for 
laundry expeuses incurred while on duty on such vessel is therefore barred 
by the act of April 6, 1914, 38 Stat., 318, and the regulations of the Com 
merce Department. 


Comptroller General McCarl to Charles E. Molster, disbursing clerk, Depart- 
ment of Commerce, September 26, 1922: 


I have your letter of August 25, 1922, transmitting a travel ex- 
pense voucher stated in favor of Harry Planert, navigation officer 
commanding the motor vessel Psyche, one of a fleet of vessels main- 
tained by the Department of Commerce for the enforcement of the 
navigation laws, with request for decision as to propriety of paying 
items therein for expenses incurred for personal laundry, attention 
being called to department orders, respectively, granting authority 
to include the item of subsistence as a part of the compensation of 
officers and crews of the vessels and waiving limitations in certain 
paragraphs of the department regulations with respect to charges 
for laundry. 

The items in question are vouchered as follows: 


1922, May 1. Continuous travel by boat. At Salisbury, Md. 


a cll lasinnle tecnica ag tisebmrengntaeiah Geianinigaeinngie A OD 
Sa ce IN Ol lhe an alld chives doce dndeedetin ca ts de evinub os Sapbbwclallesaistivan 1.25 
i I Ne st alls clei e chunarepidinedl nie 1.16 
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It appears that January 17, 1920, “ the authority to include the item 
of subsistence as a part of the compensation of the officers and crews 
of the inspection boats of the Bureau of Navigation ” was extended by 
the Assistant Secretary of Commerce to cover all the employees of the 
inspection boats of such service. 

Under date of August 24, 1922, the Commissioner of the Bureau of 
Navigation stated in part with respect to the voucher in question: 

In the organization of the service of the inspection of boats it was realized 
that the duties of the service would necessitate maintenance in continuous 
travel service of all its employees. Therefore provisions were made for a com- 
pensation that would include wages and subsistence at all times whether aboard 
ship or ashore; travel status to i luce all items allowable to other employees 
under the regulations of the Department of Comnerce. 

In the interests of economy and efficiency meals are had aboard ship when- 
ever possible. 

The nature of the duties involved an | the limited space precludes the installa- 


tion of laundry equipment on the vessels. Laundry service, ship and personnel, 
is had at ports from time to time, as opportunity offers. 


The submission states that mess on the boats averages $1 per day 
per man. 

The contention of the Commissioner of Navigation appears to be 
that even employees of the service whose duties are confined to the 
navigation and management of their station vessels are, while on 
board in the discharge of those duties, continueusly in a travel status 
entitling them to reimbursement for expenses incurred for personal 
laundry the same as the travel regulations of the department allow 
to such of its employees who are in a travel status in the sense that 
they are discharging official duties away from their designated official 
station. 

The act of April 6, 1914, 38 Stat., 318, provides that on and after 
July 1, 1914, unless otherwise expressly provided by law, no officer 
or employee of the United States shall be allowed or paid any sum in 
excess of expenses actually incurred for subsistence while traveling 
on duty away from his designated post of duty. 

In 21 Comp. Dec., 507, the Comptroller of the Treasury said: 


It is to be noticed that while the act of April 6, 1914, does not specifically 
state that an employee shall not be allowed or paid any sum in excess of 
expenses actually incurred for subsistence while at his designated post of 
duty, the law of August 1, 1914, [88 Stat., 680] which is in the nature of 
an amendment to the former law, authorizes the granting of a per diem in 
lieu of subsistence only to persons away from their designated posts of duty. 
Taking the two laws together, I think it was clearly intended by Congress 
that an employee should not be reimbursed for actual expenses of subsistence 
incurred at his post of duty unless it be in cases where such reimbursement 
is specifically authorized by law. There may be cases in which as a part 
of his contract of employment subsistence in kind may be furnished to an 
employee by <«1e United States, but that is not the present case. 


No copy of the appointment of the payee of the voucher here in 
question or of his contract of employment accompanies your sub- 
mission. It is understood that as a part of his compensation sub- 
sistence in kind is furnished on board his station vessel. 
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The travel regulations of the Department of Commerce, 1914 edi- 
tion, provide in part with respect to laundering: 

55. Laundry.—Expenses for laundering. where the travel continues for a 
week or more, not to exceed $1.25 a week, fractional portions in excess of a 
week to be prorated at the rate of 20 cents a day. 

56. Laundry must include only expenses incurred for that item during the 


period for which the account is rendered, and must not be brought forward 
from a previous account. 


Under date of September 27, 1921, the Secretary of Commerce 
amended the regulations as follows: 
Effective October 1, 1921, the limitations imposed by paragraphs 55, 56, 


and 59 of the Department of Commerce Travel Regulations, editions of 1913 
and 1914, relating to laundry and pressing clothes, are removed. 


It is understood that the following paragraph remains unchanged 


except so far as inconsistent with paragraphs 55 and 56 as amended: 
57. Under no circumstances will an employee be reimbursed for expenses 
incurred for laundry at his official headquarters or station, except at the 


termination of a trip, and then only for clothing soiled on the trip and on 
the basis set forth above. 


The voucher shows the payee’s “ Official title and station: Navi- 
gation officer, commanding U.S. M. V. Psyche V.” 

In decision of May 27, 1922, 9 MS. Comp. Gen., 2186, involving the 
question of reimbursement for expenses incurred in 1919 for personal 
laundry of an inspection officer in the service, whose duties as 
inspector required him at times to forego meals that were provided 
on the vessel, it was stated, with respect to reimbursement for 
expenses personally incurred for subsistence, that— 

Generally, as to this matter, the official station may be said to be the vessel 
and subsistence expenses incurred while away therefrom and the immediate 


environs thereof properly are reimbursable, except such subsistence expenses 
as are incurred at the home port of the vessel. 


The reimbursement thereby authorized was with relation to the 
employee being absent from the vessel in a travel status. 

In the instant case it is not shown that at any time during the 
period covered by the laundry items in question was the payee of the 
voucher absent from the vessel in a travel status so as to entitle him 
to reimbursement for said laundry items. Subsistence in kind may 
have been provided aboard the station vessel as a part of the officer’s 
compensation, but the officer may not be reimbursed for expenses per- 
sonally incurred for laundry while performing official duties at his 
official headquarters or station, the vessel, in view of the provision 
of the act of April 16, 1914, swpra, and of the express prohibition of 
paragraph 57 of the travel regulations of the department. 

Accordingly, payment of the laundry items set out in the voucher 
herewith returned is not authorized. 
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PAYMENT FOR REAL ESTATE REQUISITIONED BY THE 
GOVERNMENT. 


While the requisitioning of real estate by the Government pursuant to the act 
of May 16, 1918, 40 Stat., 550, and an Executive order issued thereunder, 
vests the legal title thereto in the United States, payment may not be made 
therefor until all equities in the proceeds thereof have been satisfied and 
the claimant or claimants of the purchase price are shown to have a clear 
and undisputed right to the entire amount. 


Decision by Comptroller General McCarl, September 27, 1922: 

The Washington Loan & Trust Co., executor of the estate of 
Thomas W. Smith, applied July 20, 1922, for review of settlement 
No. S-30632, dated May 27, 1922, disallowing its claim for $1,218, 
the amount of compensation fixed by the Secretary of Labor for 
Lot 2, Square 1098, southeast, Washington, D. C., requisitioned by 
the United States September 24, 1918, pursuant to the act of May 16, 
1918, and Executive order of June 18, 1918. 

Disallowance of the claim was in accordance with the instructions 


contained in division memorandum No. 48, dated May 23, 1922, as 
follows: 


Pursuant to the authorization contained in the act of May 16, 1918, 40 Stat., 
550, and Executive order dated June 18, 1918, the Secretary of Labor, September 
24, 1918, requisitioned every estate, right, title, and interest, whether in law 
or in equity, of the owner to a certain plot, piece, or parcel of land situate in 
the District of Columbia, known as original lot No. Two, in Square 1098, of 
the land records of the District of Columbia. 

The title to the lot in question appears of record in the Thrift Building 


Company, the estate of Thomas W. Smith, deceased, of which the Washington 
Loan and Trust Company, executor under will admitted to probate March 21, 
1919, is the cestui que trust of a deed of trust given July 20, 1899, recorded 
July 21, 1899, to Charles Early and Sydney T. Thomas as trustees, to secure 
to Thomas W. Smith the sum of $1,800, evidenced by two notes, one for $200 
and one for $1,600, both bearing interest. It is stated that the $200 note, as 
appears from the books of Thomas W. Smith, was paid July 2, 1902, and that 
the $1,600 note is subject to a credit of $200. Under the deed of trust there is 
thus due to the estate of Thomas W. Smith the sum of $1,400 with interest from 
the date thereof. 

The Director of the Bureau of Industrial Housing and Transportation, De- 
partment of Labor, proposes to pay to the Washington Loan & Trust Company, 
as executors of the estate of Thomas W. Smith, the sum of $1,218 as just 
compensation for the lot. The Washington Loan & Trust Company agreed 
to accept the sum of $1,218 as full compensation for the debt and interest due 
to the estate of Thomas W. Smith. The payment of the $200 note has not 
been made of record in the land titles of the District of Columbia, and there 
would therefore be outstanding against the title of lot two in Square 1098 
the note of $200 and the title of the Thrift Building Company. 

The act of May 16, 1918, 40 Stat., 551, provides that the President shall 
make just compensation, to be determined by him, for any right, title, or in- 
terest in land requisitioned pursuant thereto, and if the owner of such right, 
title, or interest shall refuse to accept the sum determined to be just com- 
pensation, he shall be paid 75 per cent of the amount so determined and shall 
be entitled to sue the United States for the remainder claimed as just compen- 
sation. 

The valuation of $1,218 equals only the amount of the trust deed and thus 
results in no money compensation to the Thrift Building Company. 

The United States requisitioned every right, title, and interest in this 
particular lot, and the payment to the executors of the estate of the cestui que 
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trust of the full amount determined to be full and just compensation therefor 

, without a surrender of the interest of the holder of the legal title and the 
cancellation of all claims against the lot, either vested or contingent, is unau- 
thorized. 

No action appears to have been taken to satisfy the interests of 
the holder of the legal title or to release other claims against the 
property. Until these interests are lawfully satisfied the amount 
awarded as just compensation can not be paid to claimant or dis- 
tributed among those entitled to that amount, or to such other amount 
as may be determined pursuant to law should the dissatisfied parties 
in interest resort to the remedy prescribed in case the amount is 
deemed by them to be inadequate. 

While it is true that the Government became absolute owner of 
the land when it took possession thereof in accordance with the 
above-mentioned authority and by so doing completely divested all 
individuals of their interests in the land, yet the acquisition of the 
title to the land did not destroy the rights of the individuals to just 
compensation and the lawful distribution thereof according to their 
several interests. Ownership of the title to the land does not carry 
with it such an interest in the amount determined as compensation 
therefor as to permit arbitrary distribution among such interested 
parties as the Government may elect. 

The encumbrances run with the land and the ownership thereof 
may be severed in the same manner and to the same extent as other 
rights, but those rights must also be compensated for and ves in 
the owner his proportionate interest in the proceeds. Such interests 
must be satisfied in distributing the compensation regardless of title 
to the land. A deed conveying title to the land may not be necessary 
in such a case. But a release of title in the proceeds is necessary to 
escape responsibility for the wrongful use thereof. 

The land is not here involved. The question is, Who are entitled 
to the compensation? The answer is that the compensation belongs 
to those who had an interest in the land, the owners of the legal and 
equitable titles. Until those titles, now vested in the moneys awarded 
or to be awarded, are quieted, the amount otherwise due may not be 
paid. 

Upon review the settlement disallowing the claim is sustained 
without prejudice to the right to reconsideration thereof upon the 
presentation of record evidence securing to the United States a good 
and sufficient release of all claims and demands of every nature 
whatsoever from all parties having any right, title, or interest in the 
premises, 
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TRAVELING BxP aE oo ara in OF TREASURY DEPARTMENT— 
E OF OWN AUTOMOBILES. 


Under the travel regulations of the Treasury Department, authorizing reim- 
bursement for the actual cost of “ necessary expenses” incurred in con- 
nection with the use of the traveler’s own automobile on official travel the 
expenses which may be reimbursed are exclusive of the services of a 
chauffeur, which are not considered necessary within the meaning of the 
regulations. 


Decision by Comptroller General McCarl, September 29, 1922: 


H. C. Comings, collector of customs, district No. 2, St. Albans, Vt., 
by letter dated July 21, 1922, requested a review of settlement No. 
10628, dated May 25, 1922, wherein were disallowed in his accounts 
by the Treasury Department Division, this office, items aggregating 
$14.50 paid for pay, meals, and lodging of a chauffeur as shown in 
vouchers Nos. 264 and 265. 

Voucher No. 264 is for expenses incurred by the collector and two 
deputies on a trip to ports of entry within the district (North Troy, 
Newport, Derby Line, Island Pond, Beecher Falls, and Canaan, Vt.) 
for the purpose of examining conditions there. The trip covered 
two days, September 13 and 14, 1921, and was made in the collector’s 
own automobile, for which a chauffeur was employed, whose ex- 
penses were also included in the voucher. Expenses for the chauffeur 
were disallowed as follows: , 


Sept. 18. Dinner, Newport, Vt 
Sept. 14. Hotel bill, Canaan, Vt 
Sept. 14. Lunch, North Stratford, 


Total 


Voucher No, 265 is for expenses incurred by the collector in trip to 
Burlington, Vt., to confer with district attorney, the trip being made 
in the collector’s own automobile, for which a chauffeur was em- 
ployed. Expenses for the chauffeur were disallowed as follows: 

Aug. 31, 1921. Dinner, Burlington, Vt 
Aug. 31, 1921. Paid chauffeur, 1 day 
Total 

Paragraph 10 of the travel regulations of the Treasury Depart- 

ment which became effective January 1, 1919, reads: 


Own conveyance.—Charges for use of own conveyance will not be allowed as 
travel expense in the accounts of any officer or employee. Charges for such 
necessary incidental expenses incurred in connection with use of own con- 
veyance as are readily ascertainable—as for gasoline, oil, or horse feed used on 
trip—will be allowed, but only to the extent of the actual cost thereof. A com- 
muted rate charge will not be allowed in any case. 


The collector submits that the expenses disallowed were charges 
for such necessary incidenta] expenses incurred in connection with 
his own conveyance as are contemplated by said paragraph 10 of the 
travel regulations, 
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In an unpublished decision by the Comptroller of the Treasury 
January 7, 1916, 76 MS., 98, there was involved the question of credit 
for the reimbursement for hotel expenses of a chauffeur for, and 
repairs to, a collector’s automobile incident to travel performed by 
the collector and his special deputy in visiting the various ports of 
entry in his district under authority of the Assistant Secretary of 
the Treasury, who later advised the collector, with respect to his re- 
quest for a reasonable allowance for expense of operating his own 
uutomobile in performing the travel, that there was no objection to 
the use of his own automobile in said travel, 
the actual expenses incurred in the purchase of gasoline to be paid from the 
appropriation “ Collecting the revenue from customs.” 
The disallowance by the auditor of credit for expense of chauffeur 
for, and repairs to, the automobile was affirmed by the comptroller. 

The travel regulations at the time said decision of January 7, 1916, 
was rendered made no provision, it appears, for reimbursing the 
traveler for the cost of operating his own conveyance when the same 
was used by him in traveling on official business, and the insertion 
of said paragraph 10 in the regulations effective January 1, 1919, was 
intended apparently to provide for expenses in accordance with de- 
cisions of this office; that is, in cases where employees elect to use 
their own automobiles in official travel there are allowable such 
necessary operating expenses as the actual cost of gasoline and oil 
used on the trip. Pay and subsistence of a chauffeur may be inci- 
dental expenses, but they are not necessary incidental expenses con- 
templated by and allowable under said paragraph 10 of the travel 
regulations. 

Upon a review of the matter the settlement is sustained. 


ALLOWANCES OF OFFICERS UNDER SAVING CLAUSE IN JOINT 
SERVICE PAY ACT WHEN RESERVED PAY EQUIVALENT OF THAT 
OF HIGHER PAY PERIOD. 
















Army officers are limited, on and after July 1, 1922, to the allowances for sub- 
sistence and rental of quarters prescribed by the act of June 10, 1922, 42 
Stat., 628, for the pay periods in which, except for the saving clause, such 
officers would be classilied by reason of their grade and length of service, 
and the fact that such officers may be entitled under the saving clause in 
section 16 of said act to continue in receipt of a rate of pay equal in 
amount to the pay of a higher pay period than that prescribed by said act 
for oflicers of like grade and service does not entitle them to the allowances 
attached to the pay of the higher period. 


Comptroller General McCarl to the Secretary of War, September 29, 1922: 

I have your reference of September 2, 1922, with accompanying 
papers, wherein decision is requested of the question presented by 
Maj. Alfred L. Rockwood, Chemical Warfare Service, whether an 
officer receiving the base pay prescribed for the fourth pay period 
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under the provisions of section 16 of the act of June 10, 1922, 42 
Stat., 632, is also entitled to receive the subsistence and rental allow- 
ances of an officer in that period as prescribed in sections 5 and 6 of 
the same act. 

The question arises in connection with the payment of pay and 
allowances to Major Rockwood for the month of July, 1922, by the 
Finance Officer, United States Army, Washington, D. C. 

It appears that Major Rockwood was originally commissioned a 
second lieutenant, and having served over nine years as a commis- 
sioned officer, received pay as a major, United States Army, at the 
rate of $3,300 per annum; commutation of subsistence as an officer 
with dependents receiving base pay of the second, third, or sixth 
period; and rental allowance as an officer with dependents receiving 
the base pay of the third period. He urges that as he received the 
pay prescribed for the fourth period he was also entitled to receive 
the subsistence and rental allowances for that period. 

The joint service pay act of June 10, 1922, 42 Stat., 625, provides 
in section 1: 


That, beginning July 1, 1922, for the purpose of computing the annual pay 
of the commissioned officers of the Regular Army and Marine Corps below the 
grade of brigadier general * * * pay periods are prescribed, and the base 
pay of each is fixed as follows: 2 

The first period, $1,500; the second period, $2,000; the third period, $2,400; 
the fourth period, $3,000; the fifth period, $3,500; and the sixth period, $4,000. 


* + * * * * * 


The pay of the fifth period shall be paid to * * * majors of the Army 
* * * who have completed twenty-three years’ service * * *, 

The pay of the fourth period shall be paid to * * * majors of the Army 
* * * who have completed fourteen years’ service, or whose first appoint- 
ment in the permanent service was in a grade above that corresponding to 
second lieutenant in the Army * * *, 

The pay of the third period shall be paid to majors of the Army * * * 
who are not entitled to the pay of the fourth, fifth, or sixth period. 


Major Rockwood, having been originally appointed a second lieu- 
tenant and having completed only nine years’ service, would come 
under the above-quoted provisions ef the act, in the third period, 
with base pay of $2,400. Section 16 of the same act, however, pro- 
vided : 

That nothing contained in this Act shall operate to reduce the pay of any 
officer on the active list below the pay to which he is entitled by reason of his 


grade and length of service on June 30, 1922, not including additional pay 
authorized by the Act * * * approved May 18, 1920. 


The pay of a major on the active list June 30, 1922, as provided 
by the act of May 11, 1908, 35 Stat., 108, with the 10 per cent in- 
crease on the same for more than five years’ commissioned service, 
was $3,300 per annum. Major Rockwood was accordingly entitled 
to continue to receive pay at the rate of $3,300 per annum. The 
officer receives pay in amount equal to that of pay prescribed for 
the fourth period, but he receives such amount by the saving clause 
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provision of the enactment and not by virtue of being an officer 
within the fourth period. 

The saving clause only provided for continuing the pay that an 
officer was entitled to receive by reason of his grade and length of 
service on June 30, 1922, and the allowances authorized by sections 
5 and 6 of the act of June 10, 1922, must be based on the pay that 
an officer would be entitled to receive under the provisions of that 
act were it not for such saving clause. 

As hereinbefore stated, Major Rockwood was, by virtue of his 
original permanent appointment as second lieutenant and length 
of service, entitled to pay of the third period and you are advised 
that he was correctly paid the subsistence and rental allowances as 
of that period. 


TRAVEL REGULATIONS—WAIVER BY HEAD OF DEPARTMENT: 


A general provision in travel regulations for the waiver thereof by the head of 
the department or establishment would render such regulations practically 
nugatory and ineffective and should not be included therein; but provision 
for approval by the head of the department or establishment of emergency 
expenditures not covered by the travel regulations may properly be included 
therein. 


Cpmptroller General McCarl to the Secretary of Labor, September 29, 1922: 


I have your letter of September 13, 1922, inquiring as to how far 
you are authorized to waive travel regulations prescribed by you, 
it having been provided, paragraph 161, that— 

These regulations or any portion thereof may be waived by the Secretary in 
the case of any account coming under its provision, or in case of emergencies 
when expenditures are incurred not covered by any of its authorizations, but 
such waiver will only be made upon a full statement of facts showing the case 
to be exceptional and meritorious, which statement must be permanently 
attached to the account. 

The purpose and scope of travel regulations are to advise the 
traveling employee of the character of travel expenses which are per- 
missible, and they become enforceable accordingly. Regulations 
would practically become nugatory and their enforcement ineffective 
if there be general power of waiver after action contrary to their 
requirements. The first provision of paragraph 161, for waiver “ in 
the case of any account coming under its provision” practically 
destroys regulation and is not proper. The further provision relat- 
ing to emergency expenditures does not contemplate so much a waiver 
of regulations as specific approval of expenditures for which the 
regulations have made no provision, and as a showing of facts is 
required from which the emergency and necessity for the expendi- 
ture can be determined, the provision is proper, 
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NAVAL FLIGHT CLASSIFICATIONS FOR DETAILS TO DUTY IN- 
HERENTLY INVOLVING FLYING AND REGULAR AND FREQUENT 
PARTICIPATION IN AERIAL FLIGHTS. 


For conformity with 2 Comp. Gen., 185, instructions have been issued by the 
Navy Department setting forth flight classifications for details to duty 
inherently involving flying and regular and frequent participation in 
aerial flights for the purposes of the payment of the 50 per cent increase of 
pad authorized for duty performed thereunder. For classifications see 
ecision. 


Comptroller General McCarl to the Secretary of the Navy, September 

29, 1922: 

I have your letter of September 15, 1922, resubmitting for ap- 
proval section F of the instructions for carrying into effect the joint 
service pay bill of June 10, 1922, 42 Stat., 625, revised to meet the 
requirements specified in decision of September 6, 1922, 2 Comp. 
Gen., 185. Section F deals with the payment of increase of pay for 
aviation duty. 

In the decision of September 6, 1922, it was stated that the duty 
the performance of which under proper detail carries the additional 
pay is duty that in itself can and does require frequent and regular 
aerial flights, and the pay is not payable because of flights performed 
independently thereof; that Congress clearly did not confer the 50 
per cent increase of pay for flights that could be or are performed 
independently of a necessity therefor inherent in the duty itself to 
which detailed, as perfunctory flights made while in the perform- 
ance of office or ground duty, neither requiring nor contemplating 
participation in regular and frequent aerial flights, or while unas- 
signed to any specific duty and with the object only of acquiring or 
maintaining a flight status which will carry the additional pay. 

The decision further held that the flight certificate should not only 
set forth that flights to the number required by the Executive order 
or period of time in air, and within prescribed dates, have in fact 
been made, but in addition states that they were flights necessitated 
by and inherent in the duty itself to which detailed, and that no facts 
affecting such inherent duty have occurred in the said flight period 
except as therein set forth, and should have appended a schedule of 
flights, showing dates, numbers, and periods in air. 

To meet the requirements of this decision and to set forth what 
flying is inherent in duty requiring regular and frequent flights, the 
following classifications have now been submitted : 

4. Duty in the fleet aircraft squadrons or in ships equipped with aircraft 
which inherently involves participation in frequent and regular flights for 
one or more of the following purposes: 

(a) Fleet air tactical operations or other flights for assisting opérations of 
the fleet; exercises in training for fleet air tactical operations. 

(bd) Flights required for compliance with and in training for the sircraft 


gunnery, bombing, and torpedo exercises prescribed by the Chief of Naval 
Operations, 
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(c) Routine test flights and test flights of new or overhauled aircraft or 
their power plants, instruments, equipment, or accessories. 

(d) Flights required for familiarizing pilots or other flying personnel with 
the operation of aircraft, power plants, instruments, or equipment with which 
they are inexperienced. 

(e) Flights required for naval administrative or inspection purposes or for 
expediting the movements of personnel, material, or mail. 

(f) Flights required for the training of Naval Reserve Aviation personnel. 

(g) Flights required for aerial photography or mapping. 

(h) Flights required for the planning or inspection of air routes and land- 
ing fields or harbors. 

(i) Flights required for authorized aviation experiments. 

(j) Flights duly authorized for the purpose of cooperation with the activi- 
ties of other governmental departments. 

(k) Flight for the advanced training of student naval aviators. 

(1) Flights for the purpose of transfer or ferrying of aircraft. 

(m) Flights by medical officers necessary for the study and observation of 
the physical and psychological condition of flying personnel. 

(n) Flights required to be made by qualified pilots to enable them to main- 
tain the degree of proficiency necessary for the proper safeguarding of life 
and public property, in cases where the amount of flying incident to the pur- 
poses specified in the preceding subparagraphs is insufficient for this purpose. 

(o) Flights not falling within any of the above classes but which were neces- 
sitated by and carried out under orders from competent authority. A certified 
copy of such orders shall be attached to the “ Flight Schedule.” 

5. Duty at a regularly established air station which inherently involves 
participation in frequent and regular flights for one or more of the following 
purposes : 

(a) Routine test flights and test flights of new or overhauled aircraft or 
their power plants, instruments, equipment, or accessories. 

(b) Flights required for the prescribed training of student pilots, student 
observers, or members of aircraft crews. 

(c) Flights required for inspection of the adequacy of flight training mate 
rial and the efficiency of the instructing personnel. 

(d) Flights required for familiarizing pilots or other flying personnel with 
the operation of types of aircraft power plants, instruments, or equipment with 
which they are inexperienced. 

(e) Flights required for experimental development of aircraft or parts of 
aircraft or for experimental development of aviation instruments, equipment, 
or accessories. 

(/) Flights required for compliance with and in training for the aircraft 
gunnery, bombing, and torpedo exercises prescribed by the Chief of Naval 
Operations. 

(g) Flights required for naval administrative or inspection purposes or for 
expediting the movements of personnel, material, or mail. 

(h) Flights required for the training of Naval Reserve Aviation personnel. 

(i) Flights duly authorized for the purpose of cooperation with activities 
of other governmental departments. 

(j) Aerial scouting search, reconnaissance, convoy, or coast patrol flights or 
training for the performance of any of these duties. 

(k) Flights required for aerial photography or mapping. 

(1) Flights made for the purpose of pigeon training. 

(m) Flights made in conjunction with naval district maneuvers. 

(n) Flights made for the purpose of transferring and ferrying aircraft. 

(o) Flights required for the authorized land plane training of seaplane 

ilots. 
(p) Flights by medical officers necessary for the study and observation of 
the physical and psychological condition of flying personnel. 

(q) Flights required to be made by qualified pilots to enable them to main- 
tain the degree of proficiency necessary for the proper safeguarding of life 
and public property, in cases where the amount of flying incident to the 
purposes specified in the preceding subparagraphs is insufficient for this 
purpose. 

(r) Flights not falling within any of the above classes but which were 
necessitated by and carried out under orders from competent authority. A 
certified copy of such orders shall be attached to the “ Flight Schedule.” 
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6. Special duty, duty abroad, or schoel duty included in the approved 
naval aeronautic organization which inherently involves participation in 
frequent and regular flights for one or more of the following purposes: 

(a) Flights required for investigating the efficiency of foreign aircraft or 
their power plants, instruments, equipment, or accessories or for investi- 
gating foreign tactical methods of air operations. 

(b) Flights required for practical experience in the aerodynamical or 
*hermodynamical features in a postgraduate aeronautical course of instruction. 

(c) Air travel required for expediting the performance of the duty in 
which the individual is employed. 

(d) Flights required for the tests of new or experimental types of aircraft 
or aircraft power plants, instruments, equipment, or accessories. 

(e) Flights required to be made by qualified pilots to enable them to main- 
tain the degree of proficiency necessary for the proper safeguarding of life 
and public property in cases where the amount of flying incident to the pur- 
poses specified in the preceding subparagraphs is insufficient for this purpose. 

(f) Flights not falling within any of the above classes, but which were 
necessitated by and carried out under orders from competent authority, a 
certified copy of such orders shall be attached to the “ Flight Schedule.” 

7. Duty in the Bureau of Aeronautics or at the Naval Aircraft Factory or in 
an inspection district under the cognizance of the Bureau of Aeronautics 
which inherently involves participation in frequent and regular flights for 
one or more of the following purposes: 

(a) Air travel required for expediting aeronautic administrative or inspec- 
tion duties. 

(b) Flights required for inspection of the aircraft material efficiency and 
the operating efficiency of air stations or other units of the naval aeronautic 
organization, regular and reserve. 

(c) Flights required for the inspection of methods of flight training and 
efficiency of flight training organizations, both regular and reserve. 

(d) Flights required for the planning or inspection of air routes and landing 
fields or harbors. 

(e) Flights required for the test of new or experimental aircraft or their 
power plants, instruments, equipment, or accessories, 

(f) Flights required for aerodynamical or thermodynamical experiments. 

(9) Flights required for aerial photography or mapping. 

(h) Flights required to be made by qualified pilots to enable them to main- 
tain the degree of proficiency necessary for the proper safeguarding of life and 
public property in cases where the amount of flying incident to the purposes 
specified in the preceding subparagraphs is insufficient for this purpose. 

(i) Flights not falling within any of the above classes, but which were 
necessitated by and carried out under orders from competent authority. A 
certified copy of such orders shall be attached to the “ Flight Schedule.” 

8. Duty not included in the naval aeronautical organization, but which in- 
herently involves participation in frequent and regular flights for one or more 
of the following purposes: 

(a) Air travel required for expediting naval administrative or inspection 
cuties. 

(b) Flights required for the purpose of inspection of the efficiency of fleet air 
tactical operations in their relation to surface operations of the fleet. 

(c) Flights required for inspections of the efficiency of fleet aircraft made 
by representatives of authority outside the naval aeronautic organization afloat. 

(d) Flights required for the test of aeronautic material whose production is 
under the cognizance of bureaus other than the Bureau of Aeronautics, 

(e) Flights required to be made by qualified pilots to enable them to main- 
tain the degree of proficiency necessary for the proper safeguarding of life and 
public property, in cases where the amount of flying incident to the purposes 
specified in the preceding subparagraphs is insufficient for this purpose. 

(f) Flights not falling within any of the above classes, but which were 
necessitated by and carried out under orders from competent authority. A cer- 
tified copy of such orders shall be attached to the “ Flight Schedule.” 


It is to be understood that the flights for the purposes classified 
do not in themselves give the right to the increase of compensation, 
but that the flights must have been preceded by a detail to duty in- 
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volving flying and the particular flights made resulted therefrom. 
23 Comp. Dec., 589; 25 id., 389; 26 id., 539. 

Upon the facts now presented the following in the classifications 
should be eliminated or redrafted: 

Redraft classifications 4 (e), 5 (g), and 7 (a) to read as follows: 


Flights required for Naval administrative or inspection purposes (not in- 
cluding flights pursuant to order to maintain proficiency nor to complete re- 
quired number of flights per month or quarter), or for expediting the move- 
ments of personnel, material, or mail. 


Eliminate classifications 4 (n), 5 (q), 6 (e), 7 (A), and 8 (e), as 
flights of this character apparently are not inherent in “ duty involv- 
ing flying.” See decision 1 Comp. Gen., 568, and 11 MS. Comp. 
Gen., 1394, July 24, 1922, to the Secretary of War in reconsideration 
thereof. 

Classifications 4 (0), 5 (r), 6 (f), 7 (¢), and 8 (/), should be re- 
written to include only: 


Flights not falling within any of the above classes, but which were necessi- 
tated by unusual, unforeseen, or emergency conditions, and which are per- 
formed under specific orders issued for each flight by competent authority. A 
certified copy of each such order to be attached to the Flight Schedule. 


Eliminate classification 6 (c), as flights of this character appear to 
contemplate no definite purpose in the flight other than as an expe- 
ditious method of travel in performing some duty outside of that 
inherently involving flying. 

Eliminate classification 8 (@), as flights of this character appear 
‘to contemplate or may include administrative and inspection duties 
made by other branches of the service than those having relation to 
aviation, the flight being a method of travel only. 

Eliminate classification 8 (c), as flights of this character have ap- 
parently no connection with duty inherently requiring flying. 

A flight schedule has been proposed which will show the individual 
flights for each day of the month, the date thereof, period in air, and 
purpose for which made, as classified by letter in the above schedules. 
This schedule is to accompany a proposed new flight certificate to be 
given by the commanding officer. The flight certificate recites in 
paragraph 2: 


I further certify that he was performing duty of a class included in para- 
of Section F of the Instructions for Carry- 
5, 6, 7, or 8.) 
ing into Effect nl “Joint + = se Pay Bill; that the duty necessitated flights 
for one or more of the purposes described in the subparagraph thereunder, as 
indicated in column 4 of the Flight Schedule; and that the flights listed were 
therefore necessitated by and inherent in the duty itself. 


The word “and” after the words “ Flight Schedule” should be 
omitted; the period after the word “itself” should be changed to a 
semicolon, and the following words should be added: 


and that no facts affecting such inherent duty have occurred in suid flight 
period except as herein set forth, 
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The proposed instruction contains the following: 


Sickness or injury incurred in line of duty results in the detail to duty involv- 
ing flying being suspended commencing with the day following that on which 
the disability occurs. If the person is able to meet the flight requirements 
within three months from the month in which he last met them, then the 
suspension is nullified; the practical effect on a man’s pay under this condition 
is that he is entitled to flight pay for the full three months. If he fails to meet 
the flight requirements within three months from the first day of the month 
succeeding the month in which he last met them, he is entitled to no flight 
pay until the month in which he again meets the flight requirements. 


In the fifth line after the word “ requirements” the words “ pre- 
scribed in article 9 of the Executive order of July 1, 1922,” should 
be inserted. 

The act of June 10, 1922, makes detail to duty involving flying a 
requisite to the receipt of flight pay, and the Executive order of 
July 1, 1922, prescribes the minimum number of flights which shall 
be construed as continuing an active detail. 

Other than the changes suggested, no reason is now apparent why 
the instructions should not be promulgated. 

It is to be understood in a submission of this kind that the legal 
effect of the instructions must be for determination by this office when 
particular facts arise bringing them into question, and that the 
instructions must thereafter be subject to such interpretation as may 
then be made. ; 


RENTAL ALLOWANCE TO MEMBERS OF OFFICERS’ RESERVE CORPS 
ON TRAINING DUTY AT MILITARY POST OR TRAINING CAMP. 


Duty of members of the Officers’ Reserve Corps at military posts or training 
camps for training purposes is not duty in the “field” within the mean- 
ing of section 6 of the act of June 10, 1922, 42 Stat., 628, and members 
of such corps upon such duty for whom public quarters are available for 
themselves are not entitled to a rental allowance. 


Comptroller General McCarl to the Secretary of War, September 29, 1922: 

I have your letter of September 16, 1922, requesting decision 
whether Maj. Robert H. Hazeltine, Coast Artillery, Officers’ Re- 
serve Corps, is entitled, under the act of June 10, 1922, 42 Stat., 
628, to rental allowance from July 19 to August 2, 1922, inclusive. 
while on active duty at Fort Hancock, N. J., for the purpose of 
training. 

It is stated that during the period in question Major Hazeltine 
occupied as shelter a room in one of the cantonment barracks con- 
structed during the war as quarters for enlisted men, and that pay- 
ment of the rental allowance claimed was refused by the finance 
oflicer based on the provisions of War Department Finance Mem- 
orandum No. 45 of July 7, 1922, which provides as follows: 


Rental and subsistence allowance for reserve officers on active duty for 
15-day training periodi—1. Section 6 of the act of June 10, 1922, provides for 
the payment of a rental allowance to officers while “on field or sea duty, 
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temporary duty away from his permanent station, in hospital, on leave of 
absence or on sick leave.” A reserve officer called to active duty for a fifteen 
day training period does not come within any of the classes mentioned, and 
is not, therefore, entitled to the rental allowance if public quarters of any 
kind are furnished. See Circular No. 122, War Department, 1922. 

2. Section 5 of the act of June 10, 1922, provides that “each commissioned 
officer on the active list or on active duty below the grade of brigadier gen- 
eral * * * shall be entitled at all times, in addition to his pay, to a money 
allowance for subsistence,” and section 14 states that reserve officers while 
on active duty shall receive the allowance prescribed in section 5 for officers 
of the regular service, Therefore, the subsistence allowance is payable to re- 
serve officers while on active duty for the 15-day training period. 

KENzIE W. WALKER, 
Chief of Finance. 


War Department Circular No. 122 of June 14, 1922, is as follows: 


Hereafter service at training camps is not to be regarded as duty in the 
field in so far as commutation of quarters for dependents is concerned. (A. G. 
245.81.) (5-15-22.) 

By order of the Secretary of War: 

JoHN J. PERSHING, 
General of the Armies, Chief of Staff. 
Official : 
Rosert C. Davis, 
Acting The Adjutant General. 


Section 37-a of the national defense act, added by section 32 of the 
act of June 4, 1920, 41 Stat., 776, as far as here material, provides: 


A reserve officer shall not be entitled to pay and allowances except when on 
active duty. When on active duty he shall receive the same pay and allowances 
as an officer of the Regular Army of the same grade and length of active serv- 
ice, and mileage from his home to his first station and from his last station 
to his home, but shall not be entitled to retirement or retired pay. 


The officer’s station was Fort Hancock, and as he was furnished 
quarters there he is not entitled to rental allowance because of the 
fact that there were no public quarters available for his dependents, 
unless the duty here in question is field duty within the meaning of 
that portion of section 6 of the act of June 10, 1922, which provides: 


The rental allowance shall accrue while the officer is on field or sea duty, 
temporary duty away from his permanent station, in hospital, on leave of 
absence or on sick leave, regardless of any shelter that may be furnished him 
for his personal use, if his dependent or dependents are not occupying public 
quarters during such period * * *. 


There appears no reason to question with respect to the rental al- 
lowance the correctness of the War Department memorandum and 
circular quoted. 

It may not be inappropriate to suggest that it is hardly reasonable 
to suppose that either section 14 of the act of June 10, 1922, or the 
provision of law authorizing 15 days’ training per annum of reserve 
officers, contemplated that such reserve officers would take their 
families or dependents with them to the place of training, nor that 
the Government would be put to the necessity of providing quarters 
for such dependents during the 15 days’ training period. If the 
actual furnishing of public quarters for the occupancy of such de- 
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pendents during a short period of active duty in connection with 
training is not within the reasonable intendment of the law (the 
officer being furnished with such quarters as are necessary for the 
duty to which assigned) the payment of a rental allowance in lieu 
of quarters not contemplated to be furnished in kind would not be 
authorized. 

You are accordingly informed that Major Hazeltine is not en- 
titled to rental allowance during the period he was on active duty at 
Fort Hancock, N. J., for purposes of training. See in this connec- 
tion decision of September 29, 1922, to Capt. Melvin Jones, Finance 
Department, in re rental allowance to Capt. James E. Kemph, In- 
fantry Officers’ Reserve Corps. 


RENTAL ALLOWANCE TO MEMBERS OF OFFICERS’ RESERVE CORPS 
ON TRAINING AND INSTRUCTION DUTY AT TRAINING CAMPS. 


Duty of members of the Officers’ Reserve Corps at training camps for training 
purposes, or as instructors at a civilian training camp, is not “ field duty ” or 
temporary duty away from permanent station within the meaning of 
section 6 of the act of June 10, 1922, 42 Stat., 628, and members of such 
corps upon such duty for whom public quarters are available for themselves 
are not entitled to a rental allowance. 


Comptroller General McCarl to Capt. Melvin Senea, United States Army, 
September 29, 1922: 


There has been received your communication dated September 13, 
1922, with inclosed voucher for $117.33, requesting decision as to 
whether you are authorized to make payment thereof to Capt. James 
EK. Kemph, Infantry Officers’ Reserve Corps, as rental allowance for 
the period from July 12 to August 25, 1922, when he was on active 
duty at Camp Meade, Md., pursuant to ‘paragraph 18, Special Orders, 
No. 38, headquarters Eightieth Division, dated July 5, 1922, for 15 
days’ training and for 30 days’ duty as an instructor in connection 
with a civilian military training camp. 

A cot in the barracks building was furnished for the personal use 
of Captain Kemph, and the commanding officer of the Third Corps 
Area Training Center has certified that there were no suitable public 
quarters available at Camp Meade during the period from July 12 to 
August 25, 1922, for the occupancy of his dependents. 

Under the provisions of the act of June 4, 1920, 41 Stat., 776, to 
the extent provided for by appropriations and in time of peace, a 
reserve officer may be ordered to active duty at any time for any 
period with his consent, and without his consent for a period of 15 
days. The act of June 30, 1922, 42 Stat., 723, making appropriations 
for the military and nonmilitary activities of the War Department 
for the fiscal year 1922, appropriated $1,000,000 for the pay and 
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allowance of the officers of the Reserve Corps, with the provision 
that— 


* * * 


No portion of this appropriation shall be expended for the pay of a 
reserve officer on active duty for a longer period than fifteen days, except such 
as may be detailed for duty with the War Department General Staff under 
section 3a and section 5 (b) of the Army Reorganization Act approved June 4, 
1920, or who may be detailed for courses of instruction at the general or special 
service schools of the Army, or who may be detailed for duty as instructors 
at civilian military training camps appropriated for in this Act, or who may be 
detailed for duty with tactical units of the Air Service, as provided in Section 37a 
of the Army Reorganization Act approved June 4, 1920, or not to exceed three 
reserve oflicers in the Judge Advocate General’s Department, or except one 
officer of the Medical Reserve Corps. 

When a reserve oflicer is ordered to active duty section 14 of the 
act of June 10, 1922, 42 Stat., 631, provides that he shall be entitled 
“while on active duty” to receive the allowances therein specified in 
sections 5 and 6 of the act for officers of the regular service. 

Section 5 prescribes certain money allowances for subsistence. 

Section 6 provides that each commissioned officer on the active 
list, or on active duty, below the grade of brigadier general or its 
equivalent, if public quarters are not available, shall be entitled at 
all times, in addition to his pay, to a money allowance for rental of 
quarters. The number of rooms for which an officer is entitled to 
rental allowance is fixed for the first to the sixth pay periods, in- 
clusive, with a further provision that— 

The rental allowance shall accrue while the officer is on field or sea duty, 
temporary duty away from his permanent station, in hospital, on leave of 


absence or on sick leave, regardless of any shelter that may be furnished him 
tor his personal use, if his dependent or dependents are not occupying public 


quarters during such period. 

The reserve officer was on duty at Camp Meade for 15 days for 
the purpose of training, and, with his consent, for 30 days addi- 
tional as an instructor in connection with the civilian military train- 
ing camp, both of which duties were expressly authorized by the 
terms of the current appropriation act. He was furnished with 
personal shelter, but public quarters were not available for assign- 
ment to his dependents. 

The question presented resolves itself into whether this reserve 
officer was on temporary duty away from his permanent station or 
on field duty during the period he was on active duty at the training 
camp. 

The contention has been made by the officer that his home was his 
permanent station, and that while at the training camp he was at a 
temporary station away from his permanent station within the mean- 
ing of the above-quoted statute and is entitled to the rental allowance 
for his dependents regardless of the personal shelter furnished him 
in the barracks building. The contention must be rejected for the 





DECISIONS OF THE COMPTROLLER GENERAL. 245 


reason that a station, in the military acceptation of the term, is a 
place where some military duty is, or may be, performed and a 
home is not such a station. United States v. Phisterer, 94 U. S., 222; 
27 Comp. Dec., 61. Therefore he was not on duty at a temporary 
station away from a permanent station. 


War Department Finance Memorandum No. 45 of July 7, 1922, 
provides— 


Rental and subsistence allowance for reserve officers on active duty for 15-day 
training period.—1. Section 6 of the act of June 10, 1922, provides for the pay- 
ment of a rental allowance to officers while “on field or sea duty, temporary 
duty away from his permanent station, in hospital, on leave of absence or on 
sick leave.” A reserve officer called to active duty for a fifteen day training 
period does not come within any of the classes mentioned, and is not, there- 
fore, entitled to the rental allowance if public quarters of any kind are fur- 
nished. See Circular No, 122, War Department, 1922. 

2. Section 5 of the act of June 10, 1922, provides that “each commissioned 
officer on the active list or on active duty below the grade of brigadier general 
* * * shall be entitled at all times, in addition to his pay, to a money allow- 
ance for subsistence,” and section 14 states that reserve officers while on active 
duty shall receive the allowance prescribed in sectton 5 for oflicers of the 
regular service. Therefore, the subsistence allowance is payable to reserve 
officers while on active duty for the 15-day training period. 

KENZIE W. WALKER, 
Chief of Finance. 


War Department Circular No. 122 of June 14, 1922, is as follows: 
Hereafter service at training camps is not to be regarded as duty in the 
field in so far as commutation of quarters for dependents is concerned. (A. G. 
245.81.) (5-15-22.) 
By order of the Secretary of War: 
JOHN J. PERSHING, 


General of the Armies, Chief of Staff. 

Official : 

Rogert C, Davis, 
Acting The Adjutant General. 

It is apparent, and appears to be conceded, that a reserve officer 
on duty either as a student or as an instructor in a summer training 
camp is not on duty in the field. While field conditions may be 
simulated, such simulation is not field service within the meaning of 
the law. See Hines v. Mikell, 259 Fed. Rep., 28. 

When on active duty for the purpose of receiving instructions or 
for the purpose of giving instructions in field exercises at a tempo- 
rary cantonment where quarters are available for reserve officers they 
are not entitled to a rental allowance for their dependents. 

Payment of the voucher, herewith returned, is not authorized. See 
decision of September 29, 1922, to the Secretary of War, re rental 
allowance to Maj. R. H. Hazeltine, Coast Artillery, Officers’ Reserve 
Corps. 
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LAUNDRY—DISTRIBUTION OF EXPENSE OF, OVER WEEKLY 
PERIOD. 


Subject to the statutory maximum of $5 per day for expense of subsistence, 
including laundry, it is within the discretion of the head of a department 
to provide by regulation for apportionment of the expense of laundry 
incurred by employees performing official travel on an actual expense basis 
by dividing the expense equally among the several days of a weekly period, 
or by dividing it among said days according as the amount of other sub- 
sistence expenses on the respective days is less than $5. 


Comptroller General McCarl to the Secretary of Agriculture, September 30, 

1922: 

I have your letter of August 29, 1922, requesting decision as to 
your authority in the matter of promulgating a regulation dealing 
with the distribution of laundry expense over the several days of a 
weekly period covered by a weekly allowance for such expense. 

You cite the decision of this office of February 3, 1922, to the Sec- 
retary of the Treasury, 1 Comp. Gen., 403, upholding a proposed 
regulation of the Treasury Department that fixes a maximum weekly 
allowance of expense of laundry and of cleaning and pressing 
clothes and provides that such expense shall be entered in the account 
as of the date of payment and— 


will be held to be distributable among the preceding days of the period and 
allowed to the extent that the expense for subsistence, exclusive of laundering, 
cleaning, and pressing clothes on such days is less than $5.00. 


The decision changed the former rule that expense of laundry 
should be charged against the subsistence maximum of the day on 
which the laundry is returned and ruled that laundry expense is in 
fact an accumulated expense, and that the regulation might properly 
provide a practical procedure for distribution of the weekly allow- 
ance over the several days of the weekly period, that the matter was 
one to be determined by regulation, and that there was no legal 
objection to the proposed regulation in this respect. 

It is within your discretion to fix by regulation the method of 
distribution of the expense of laundry over the several days of a 
weekly period, provided that the method of distribution is such that 
the subsistence expense including the laundry charge of no single 
day in the period shall exceed the statutory maximum of $5. 

You suggest three alternative methods of distributing the “ weekly 
allowance ” over the several days of the weekly period; first, in equal 
installments; second, in varying amounts not to exceed on any day 
an amount which, with other expenses of subsistence, would not 
exceed $5; third, an allowance against any day on which other sub- 
sistence expenses plus laundry expense would not exceed $5. 

If the allowance is distributed over the several days of a weekly 
period it ceases to be a weekly allowance and becomes a daily allow- 
ance. I understand, however, that you intend to fix a maximum 
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weekly allowance of laundry expense and provide in the regulation 
the method by which the expense of laundry incurred by the traveler 
shall be apportioned to the several days in the weekly period. 

The maximum allowance being fixed for the week and not for the 
day, expense for the week may be paid to the extent of the maximum, 
provided only that the subsistence expense of no day within the 
period, including the apportionment for expense of laundry, exceeds 
$5. It is within your discretion to so frame your regulation as to 
apportion the expense equally among the several days of the weekly 
period, or to follow the Treasury regulation which apportions it 
according as the amount of other subsistence expense on any day is 
less than $5. 


DOUBLE COMPENSATION—PER DIEM EMPLOYEES ATTENDING 
NATIONAL GUARD ENCAMPMENTS. 


The act of June 3, 1916, 39 Stat., 203, granting leave of absence without loss of 
pay, time, or efficiency rating to all officers and employees of the United 
States and of the District of Columbia who are members of the National 
Guard, on all days engaged in field or coast defense training ordered or 
authorized by said act, authorizes such leave with pay to per-diem em- 
Ployees whose services are engaged for a period of time, however temporary 
or indefinite, in addition to such other leave with pay as might properly be 
granted to them; but does not authorize such leave to employees whose 
services are engaged by the day, from day to day, such employees being in 
the service of the Government only from the beginning to the end of each 
working day. 


Comptroller General McCarl to the Secretary of War, September 30, 1922: 

There has been submitted by your authority request of the Chief 
of Engineers, United States Army, dated September 16, 1922, for a 
decision, in advance of payment, as to whether Leo C. Allen, a civi- 
lian employee of the Engineer Department at Large, on a temporary 
per-diem basis, may be paid at his regular rate of compensation as 
a civilian employee for the period from June 14 to June 29, 1922, 
during which time he was engaged in training service as a member of 
the National Guard of the State of Oregon. 

The submission refers to decision of December 14, 1921, 4 MS. 
Comp. Gen., 719, that— 

The right of perdiiem employees to pay ordinarily depends on the rendition 


of service, in the absence of any statutory provision or provision in the contract 
of employment, 


In that decision the question of the right of per-diem employees to 
leave of absence with pay was not under consideration. It was, 
however, fully considered in my decision of February 2, 1922, 6 MS. 
Comp. Gen., 140, citing 19 Comp Dec., 661. 

I regret that there is not before me sufficient evidence, including 
voucher properly signed and approved, to authorize and enable me 





248 DECISIONS OF THE COMPTROLLER GENERAL, 


to render a decision specific in its applica .» to the particular case 
presented. However, the question presented y 'l be considered gen- 
erally on the facts given. 

The act of June 3, 1916, 39 Stat., 203, section — thereof, otherwise 
known as the national] defense act, provides that— 


All officers and employees of the United States and of the District of Colum- 
bia who shall be members of the National Guard shall be entitled to leave of 
absence from their respective duties, without loss of pay, time, or efficiency 
rating, on all days during which they shall be engaged in field or coast defense 
training ordered or authorized under the provisions of this act. 


Under this provision of law, the right given to members of the 
National Guard, who are also employees of the United States, to 
leave of absence with pay in addition to any regular annual leave 
which may be granted them as employees of the United States, is 
limited to the period of time they are in actual training for field or 
coast defense work, and by the requirement that the training must 
be ordered or authorized under the provisions of the national de- 
fense act. 

It seems apparent that the purpose and intent of the provision 
quoted above is to open the way for and to encourage all officers and 
employees of the United States to join and participate in the train- 
ing of the National Guard. The words “all officers and employees” 
must be held to include employees who are paid on a per diem basis, 
that is, the so-called per diem employees whose services are engaged 
for a period, however temporary or indefinite, at a per diem com- 
pensation merely as a measure of pay as distinguished from the 
strictly per diem employees who are employed by the day, from day 
to day, and paid a certain sum as a day’s wages. As to the latter 
class, it might be said that, in effect for them, a period of service 
begins and ends with the beginning and ending of each working-day. 

If, under the agreement or conditions of employment in the par- 
ticular case concerned, it can be determined that the employee falls 
within the former class, then, under the facts which you have placed 
before me, and provided a certificate of service in the National 
Guard, unquestioned on its face in its application to the subject, 
can be obtained, payment would seem to be proper. 

The matter can not be more definitely answered on the submission 
as made. 
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DEDUCTION OF PREMIUMS ON WAR RISK INSURANCE POLICIES 
FROM ARREARS OF PAY DUE OFFICERS. 


Premiums upon war-risk insurance policies are deductible from the pay of 
officers only when authorized by the officer, and when such authorization 
has not been given the fact that an officer may have due him at the 
time of his death arrears of pay more than suflicient to pay any premiums 
falling due after discharge, or may have previously authorized the de- 
duction of premiums from his pay as a private, will not prevent the 
lapsing of the policy when any premium has not been paid for more than 
31 days after it falls due. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 30, 1922: 


I have your letter of September 5, 1922, as follows: 


I submit for your consideration and decision, the question whether or not 
William H. Craig, who is named as beneficiary in a policy of insurance for 
$10,000, which was issued to his son, Lieutenant Britt Craig, January 31, 
1918, is entitled to receive the amount of the policy, based on the following 
statement of facts: 

Britt Craig enlisted as a private in the Aviation Section, Signal Corps of 
the Army, June 21, 1917. He applied for $10,000 insurance, January 31, 
1918, payable to his father, William H. Craig. On August 14, 1918, he was 
commissioned a second lieutenant, and on December 11, 1918, he was dis- 
charged from the service for convenience of the Government. He died in 
New York, N. Y., March 18, 1919, of broncho pneumonia influenza, which 
does not appear to have been of service origin. Monthly deductions of $6.60 
were made from the pay of the insured to pay the premiums up to and in- 
cluding the month of Dece.aber, 1918, when he was discharged from the 
service. No premiums were paid or deducted from pay due him from the 
Army after his discharge. 

At the time of the death of the insured, although he had been out of the 
service for three months, there was due him as active service pay, as evi- 
denced by the notice of settlement from the Auditor for the War Department. 
dated September 23, 1920, the sum of $114.85. 

The policy was properly issued, based upon the insured’s application for 
insurance, which provided for the necessary monthly deductions from his pay 
or from any deposit with the United States, 

At the time of the death of the insured, Treasury Decision No. 33, W. R., 
dated September 20, 1918, was in force, section 1 of which provides that insur- 
ance granted under Article IV of the war risk insurance act will not be per- 
mitted to lapse for nonpayment of premiums while the insured is in the active 
military or naval service, and premiums therefor are authorized to be deducted 
from the insured’s pay or deposit. Section 2 provides that the insurance shall 
lapse and terminate * * * if at any time after so leaving the service the 
whole or any part of any premium thereafter accruing is not paid promptly 
when due or within thirty-one days thereafter. 

In view of the provision, in the application for insurance, to deduct the pre- 
miums from his pay, or from any deposit with the United States, and the fact 
that the insured did not collect or attempt to collect the service pay due him 
from the Army after his discharge, did the policy of insurance lapse, or is the 
beneficiary of the policy entitled to the amount thereof? 


The case of Lieut. Britt Craig was one of two cases decided by this 
office March 26, 1922, upon an erroneous statement of facts. That de- 
cision was based upon the assumption that no premiums had been 
paid on the insurance, and decision rested upon that assumption. 
Correction of this error of fact by your present submission raises the 
question whether the fact that there was due to this insured and 
unpaid at the time of his discharge and at the time of his death 
arrears of pay to amount in excess of the aggregate amount of pre- 
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miums falling due between his discharge and death is sufficient to 
prevent a lapse of the insurance for failure to pay premiums. 

Section 400 of the war risk insurance act of October 6, 1917, 40 
Stat., 409, provides for insurance for the several classes of persons in 
the military or naval service named therein “upon the payment of 
the premiums as hereinafter provided.” Section 402 of the act pro- 
vides that the Director of the Bureau of War Risk Insurance shall 
promptly determine upon and fix the full and exact terms and con- 
ditions of such contract of insurance. Section 404 provides that 
regulations shall prescribe— 


the time and method of payment of the premiums thereon, but payment of pre- 
miums in advance shall not be required for periods of more than one month 
each and may be deducted from the pay or deposit of the insured or be other- 
wise made at his election. 


Bulletin No. 1, issued by the director under date of October 15, 
1917, published the terms and conditions of the statutory insurance 
contract in accordance with the provisions of section 402. That bul- 
letin provides: 


Premiums shall be paid monthly on or before the last day of each calendar 
month and will, unless the insured otherwise elects in writing, be deducted 
from any pay due him/her from the United States or deposit by him/her with 
the United States, and, if so to be deducted, a premium when due will be 
treated as paid, whether or not such deduction is in fact made, if upon the 
due date the United States owes him/her on account of pay or deposit an 
amount sufficient to provide the premium, provided that the premium may be 
paid within 31 days after the expiration of the month, during which period of 
grace the insurance shall remain in full force. If any premium be not paid, 
either in cash or by deduction as herein provided when due or within the days 
of grace, this insurance shall immediately terminate; but may be reinstated 
within six months upon compliance with the terms and conditions specified in 
the regulations of the bureau. 


Treasury Decision No. 33, W. R., dated September 20, 1918, pro- 
mulgated regulations to govern lapsation or other termination of 
war-risk insurance, as follows: 


(1) The insurance granted cnder Article IV of the war risk insurance 
act will not be permitted to lapse for nonpayment of premiums while the in- 
sured is in the active military or naval service, and premiums, therefore, are 
authorized to be deducted from the insured’s pay or deposit. 

. * a = * * * 

(2) The said insurance shall lapse and terminate if, at the expiration of a 
period of 31 days after the insured leaves the active military or naval service 
for reasons other than stated in section 29 of the war risk insurance act 
(enemy alien, conscientious objector, deserter, etc.), the whole or any part of 
any premiums which were in arrears at the time of his so leaving the service 
remains unpaid, or if at any time after so leaving the service the whole or 
any part of any premium thereafter accruing is not paid promptly when due 
or within 31 days thereafter. 


It is clear that the deduction of premiums from pay contem- 
plated and provided for by the statute, the bulletin, and the regulation 
is a deduction by disbursing officers of the Army from pay as it 
accrues monthly to the insured of premiums as they become due and 
payable monthly under war-risk laws and regulations. The au- 
thorization by the insured of such deduction is nothing more than 
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an exercise of the privilege given by the statute of having premiums 
deducted by the disbursing office from his pay as they fall due in- 
stead of having them paid directly by remittance to the bureau by 
the insured or by some one in his behalf. The provision in the bul- 
letin that, if premiums are to be so deducted they will be treated 
as paid whether deducted or not, if upon the due date the United 
States owes the insured on account of pay an amount sufficient to 
pay the premium, clearly has relation to pay owing and subject to 
deduction on the due date of the premium. 

Premiums are subject to deduction from the pay of officers of 
the Army only upon their own notation on their pay accounts. 
This officer’s pay was not subject to such deduction except upon 
authority of such notation by him. I gather from the submission 
that he did not present his final pay account to the Army for settle- 
ment, and died without drawing his final installment of Army pay. 
If, before his death, he had presented his final account with proper 
notation for deduction of such premium or premiums as became due 
and payable before his death, a different question would arise. It 
does not appear, however, that he authorized the deduction of these 
premiums from his pay. His failure to give such authorization or 
to provide otherwise for payment of the premiums caused lapsation 
of the insurance. 

The general authorization for deduction of premiums from his pay 


given by him as an enlisted man at the time of his application for 
insurance related only to his pay as an enlisted man. His pay ac- 
counts as an officer after receipt of his commission were subject to 
settlement under the same laws and regulations governing settle- 
ment of other officers’ accounts and were not subject to deduction of 
premiums except upon his notation to that effect, notwithstanding 
the authorization given by him as an enlisted man. 


MEDICAL, TRAVELING, AND BURIAL EXPENSES—VETERANS OF 
THE SPANISH-AMERICAN WAR, PHILIPPINE INSURRECTION, AND 
BOXER REBELLION UNDER TREATMENT BY VETERANS’ BUREAU. 


The act of April 20, 1922, 42 Stat., 497, extending the hospital facilities of 
the Veterans’ Bureau to veterans of the Spanish-American War, the 
Philippine insurrection and the Boxer rebellion suffering from neuro- 
psychiatric and tubercular ailments and diseases, and the act of May 
11, 1922, 42 Stat., 507, making an appropriation for carrying out the 
provisions of the first-mentioned act, do not authorize the payment by 
the Veterans’ Bureau of any expenses incident to medical examination 
for admission to hospital or for transportation of such veterans to and 
from hospitals or for their burial when dying in hospitals of the Veterans’ 
Bureau. (See 2 Comp. Gen., 791.) 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 30, 1922: 
I have your letter of September 15, 1922, requesting decision 
whether you are authorized to provide by regulations for payment 
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of expenses in connection with examination for admission to hos- 
pital, expenses of transportation to and from hospital, and funeral 
expenses in case of death in hospital, of veterans of the Spanish- 
American War, the Philippine insurrection, and the Boxer rebellion 
suffering from neuropsychiatric and tubercular ailments and 
diseases. 

The act of April 20, 1922, 42 Stat., 497, authorized to be appropri- 
ated $17,000,000 for carrying into effect the provisions of the act 
which authorizes the Director of the United States Veterans’ Bureau 
to provide additional hospital and outpatient dispensary facilities 
for patients of the bureau. Section 4 of the act provides: 


That all hospital facilities under the control and jurisdiction of the United 
States Veterans’ Bureau shall be available for veterans of the Spanish-American 
War, the Philippine insurrection, and the Boxer rebellion suffering from neuro- 
psychiatric and tubercular ailments and diseases. 


While this provision opens hospital facilities of the Veterans’ 
Bureau to the veterans named therein, it does not in terms confer 
upon such veterans any other rights or privileges given by war risk 
insurance laws to veterans of the World War. 

The appropriation made pursuant to the aforesaid authorization 
by the act of May 11, 1922, 42 Stat., 507, provides: 


That for carrying out the provisions of the Act entitled “An Act to authorize 
an appropriation to enable the Director of the United States Veterans’ Bureau 
to provide for the construction of additional hospital facilities and to provide 
medical, surgical, and hospital services and supplies for persons who served 
in the World War, the Spanish-American War, the Philippine Insurrection, and 
the Boxer Rebellion, and are patients of the United States Veterans’ Lureau,” 
approved April 20, 1922, there is appropriated, out of any money in the Treasury 
not otherwise appropriated, the sum of $12,000,000, and in addition to this 
amount the Director of the United States Veterans’ Bureau, subject to the 
approval of the President, may incur obligations for the purposes herein set 
forth not to exceed in the agrregate $5,000,000. 

Neither the authorizing nor the appropriating act provides for 
transportation, funeral expenses, or any other expenses of these vet- 
erans than the expense of medical, surgical, and hospital services and 
supplies. The general medical and hospital appropriation of the 
Veterans’ Bureau, in addition to the expenses of “ medical, surgical, 
dental, dispensary, and hospital services and facilities,’ provides 
for the expense of “ medical examinations, funeral, and other inci- 
dental expenses (including transportation of remains), traveling 
expenses,” of compensation beneficiaries of the bureau. See act of 
June 12, 1922, 42 Stat., 649. 

The draft of the proposed regulations accompanying your submis- 
sion provides in paragraph 4 in connection with medical examination 
of the veterans named in section 4 of the act of April 20, 1922, that— 

No expense of transportation or other expenditure incident to reporting for 
such examination®shall be borne by the Government. No medical officer shall 
be required to leave his place of duty to make such an examination. Where an 


examination is made by a physician of the bureau on a fee basis, the examina- 
tion fee must be paid by the applicant, 
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The draft provides further in paragraph 6 that— 


No transportation to or from hospital, or between hospitals in case of trans- 
fer, shall be payable by the U. S. Veterans’ Bureau, and all transportation and 
other necessary expenses incident to hospital admission, transfer or in return- 
ing patient to his home or other destination, at completion of treatment or on 
discharge from hospital, must be borne by the patient. 


And also in paragraph 8 that— 


In the event of death of a veteran of the Spanish-American War, Philippine 
insurrection, or Boxer rebellion under treatment in a hospital as a patient of the 
U. S. Veterans’ Bureau, burial expenses will not be paid by the U. S. Veterans’ 
Bureau. 


These provisions are in accordance with legal limitation on ex- 
penditures under section 4 of the act of April 20, 1922, and the ap- 
propriation of May 11, 1922. 


ENLISTED MEN OF NAVY APPOINTED TO PANAMA CANAL 
POSITIONS. 


In view of the provision in the act of June 30, 1922, 42 Stat., 765, prohibiting 
the payment from the appropriations therein made for the Panama Canal 
of salaries in excess of the rate in effect for such positions on June 30, 
1921, no additional payment may be made to an enlisted man of the Navy 
performing service for the Panama Canal during the fiscal year 1923 when 
his Navy pay equals or exceeds the total salary paid for like service on 
June 30, 1921. 


Comptroller General McCarl to the Governor, Panama Canal, October 2, 1922. 
I have your letter of September 1, 1922, as follows: 


IT have the honor to request your decision as to whether the Panama Canal 
is authorized to employ a naval enlisted man on active duty as an observer at 
the hydrographic and meteorological station at Punta Mala, Republic of Pan- 
ama, at a rate of $10.00 per month in addition to the pay received by such 
observer as an enlisted man in the Navy. 

This hydrographic station was established in 1918 following the establish- 
ment of a radio station by the Navy Department at Punta Mala. At that time 
it was determined that the naval force employed at Punta Mala radio station 
could undertake the work of an observer for the Panama Canal at that point, 
making daily readings and examination of the instruments and daily reports 
by radio as to the conditions of wind and weather. 

In accordance with the provisions of section 4 of the Panama Canal act (37 
Stat., 560) the pay and position of observer at Punta Mala was fixed at $82.00 
per month, being $10.00 per month in excess of the rate received by the enlisted 
man as such in the naval service. This was subsequently increased, so that on 
June 30, 1921, the pay was fixed at $101.00 per month, of which $91.00 was Navy 
pay and $10.00 Panama Canal pay. The provision found in the Panama Canal 
act which authorizes such procedure is as follows: 

“If any of the persons appointed or employed as aforesaid shall be persons 
in the military or naval service of the United States, the amount of the official 
salary paid to any such person shall be deducted from the amount of salary or 
compensation provided by or which shall be fixed under the terms of this act.” 

The War Department appropriation act, approved June 380, 1922, making 
appropriations for the Panama Canal, contains the following language: 

“No part of the foregoing appropriations for the Panama Canal shall be use! 
to pay the salary for any position at a rate in excess of the rate in effect for 
such position on June 30, 1921.” 

At the present time the Navy pay of the enlisted man on duty at Punta 
Mala, and who is acting as observer for the Panama Canal, is in excess of 
$101 per month. This limitation found in the appropriation act for 1923 
prohibits the increase in salary for any position under the Panama Canal and 
apparently prohibits increasing the rate for the position to $10 per month in 
excess of the rate of Navy pay received by the enlisted man on duty at Punta 
Mala. 
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Except for the provision found in the Panama Canal act, there is apparently 
no reason why the compensation for observer might not be fixed at $10 per 
month and this amount paid in addition to the Navy pay provided the total 
compensation received by the individual was not in excess of $2.000 per year. 

In view of the foregoing facts, your decision is requested as to whether 1 
would be authorized to employ as an observer at the hydrographic and meteor- 
ological station at Punta Mala an enlisted man of the Navy and pay him from 
Vanama Canal appropriations $10 per month in addition to the pay received by 
him as an enlisted man. 


The Panama Canal Act of August 24, 1912, 37 Stat., 561, including 
the portion quoted by you, provides: 


* * * the President is authorized thereafter to complete, govern, and 


operate the Panama Canal and govern the Canal Zone, or cause them to be 
completed, governed, and operated through a governor of the Panama Canal 
and such other persons as he may deem competent to discharge the various 
duties connected with the completion, care, maintenance, sanitation, operation, 
government, and protection of the canal and Canal Zone. If any of the persons 
appointed or employed as aforesaid shall be persons in the military or naval 
service of the United States, the amount of the official salary paid to any such 
person shall be deducted from the amount of salary or compensation provided 
by or which shall be fixed under the terms of this Act. The governor of the 
Panama Canal shall be appointed by the President, * * *. All other persons 
necessary for the completion, care, management, maintenance, sanitation, gov- 
ernment, operation, and protection of the Panama Canal and Canal Zone, shall 
be appointed by the President, or by his authority, removable at his pleasure, 
end the compensation of such persons shall be fixed by the President, or by 
his authority, until such time as Congress may by law regulate the same, but 
salaries or compensation fixed hereunder by the President shall in no instance 
exceed by more than twenty-five per centum the salary or compensation paid 
for the same or similar services to persons employed by the Government in 
continental United States. 


The above act contemplates that the salary or compensation at- 
tached to each position shall be fixed with reference to that paid 
by the Government for the same or similar services in the United 
States and not to exceed by more than 25 per cent the amount so 
paid. If the person appointed or employed to fill one of such 
positions is in the military or naval service, the amount of his 
official salary shall be deducted from the salary or compensation 
fixed under the terms of this act. While the act seems to assume 
that the salary or compensation attached to a Panama Canal posi- 
tion fixed under the terms of the act will exceed the “ official sal- 
ary” of the person in the military or naval service who may be 
appointed or employed to fill such position, yet it does not contem- 
plate that the amount should be fixed with reference to the “ official 
salary ” of any such person. 

The provision quoted by you contained in the War Department 
appropriation act of June 30, 1922, 42 Stat., 765, making appro- 
priation for the Panama Canal for the fiscal year 1923, has reference 
to the salary or compensation fixed for each position under the terms 
of the provision of the Panama Canal act of August 24, 1912, quoted 
supra, and in effect on June 30, 1921. It prohibits the use of the 
appropriation for the Panama Canal for the fiscal year 1923 to pay 
the salary for any position at a rate in excess of the rate for such 
position in effect on June 30, 1921. In other words, it makes the 
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salary or compensation fixed under the act of August 24, 1912, for 
each position which was in effect on June 30, 1921, the maximum 
salary or compensation which can be paid for such position from the 
appropriation for the Panama Canal for the fiscal year 1923. 

As bearing on the question I have to call your attention to the 
provision contained in said appropriation act, which after making 
certain exceptions and with reference to persons employed under 
the appropriations for the Panama Canal provides: 

* * * nor shall there be paid to any such person during that fiscal year 
(1923) any greater rate of compensation than was authorized to be paid to 
persons occupying the same or like positions on July 1, 1921, * * *. 

As the salary for observer at Punta Mala in effect on June 30, 
1921. was $101 per month, the appropriation for the Panama Canal 
for the fiscal year 1923 is not available to pay a salary for said 
position in excess of that rate, and therefore you are not authorized 
to pay as observer at Punta Mala a person in the naval service 
whose official salary is in excess of $101 per month any amount 
from the current appropriation for the Panama Canal. 

You are advised accordingly. 


SIX MONTHS’ DEATH GRATUITY—DESIGNATED AND DEPENDENT 
RELATIVES OF DECEASED ENLISTED MEN OF COAST GUARD. 


To entitle a relative, other than the widow or child, of an enlisted man of 
the Coast Guard to the gratuity of six months’ pay upon the death of the 
enlisted man from wounds or disease, not the result of his own misconduct, 
in accordance with the act of June 4, 1920, 41 Stat., 824, the relative must 
show both previous designation by the deceased and dependency in fact 
upon him for support. 


Decision by Comptroller General McCarl, October 2, 1922: 

Kate Walsh has requested review of settlement T-91504, this office, 
dated July 21, 1922, disallowing her claim for $360, representing 
gratuity of six months’ pay on account of the death of her nephew, 
F. A. Smith, former fireman first class, United States Coast Guard, 
June 11, 1921, for the reason that dependency in fact was not shown. 

The record discloses that Albert E. Smith, a brother of the de- 
ceased, also claimed the gratuity, whose claim was disallowed by 
settlement No. T-91505, dated July 27, 1922, for the reason that 
claimant had not been previously designated by the deceased to re- 
ceive the gratuity. 

The act of June 4, 1920, 41 Stat., 824, provides: 


That hereafter, immediately upon official notification of the death from wounds 
or disease, not the result of his or her own misconduct, of any officer, enlisted 
man, or nurse on the active list of the Regular Navy or Regular Marine Corps, 
or on the retired list when on active duty, the Paymaster General of the Navy 
shall cause to be paid to the widow, and if there be no widow to the child or 
children, and if there be no widow or child, to any other dependent relative of 
such officer, enlisted man, or nurse previously designated by him or her, an 
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amount equal to six months’ pay at the rate received by such officer, enlisted 
man, or nurse at the date of his or her death. The Secretary of the Navy shall 
establish regulaiions requiring each officer and enlisted man or nurse having 
no wife or child to designate the proper dependent relative to whom this amount 
shall be paid in case of his or her death * * * Provided, That the provisions 
of this section shall apply to the officers and enlisted men of the Coast Guard, 
and the Secretary of the Treasury will cause payment to be made accordingly. 


The right of a relative to the benefits of this statute, other than a 
widow or child of the deceased, is conditioned on two requirements; 
first, that the relative shall have been previously designated by the 
deceased to receive the gratuity; and, second, that such relative is, 
in fact, dependent. 

The claimant, Kate Walsh, an aunt, was designated August 13, 
1920, by F. A. Smith to receive the gratuity, but there has been no 
evidence submitted indicating that she was at any time dependent 
on her nephew for support, or that he contributed any share of her 
living expenses. In a letter requesting review it is contended that 
dependency is not essential. She is basing her claim not on the 
fact of dependency but rather on the fact that she is the beneficiary 
under the will of the deceased. The gratuity does not consist of 
arrears of pay earned by the deceased during his lifetime and, as 
such, forming a part of his estate, but is an amount over and above 
pay due at time of death granted to a dependent; it forms no part 
of the decedent’s estate and its payment is independent of any dis- 
position that may have been made of the estate. In the absence of 
a showing of dependency Kate Walsh is not entitled to the gratuity. 

The facts indicate that the other claimant, Albert E. Smith, a 
crippled brother, was in a measure dependent on decedent for a por- 
tion of his living, but, as he was not previously designated to receive 
the gratuity, payment to him is not authorized. 

Upon review of the matter both settlements are sustained. 


SUBSISTENCE EXPENSES OF MEMBERS OF TAX: SIMPLIFICATION 
BOARD WHO REPRESENT PUBLIC. 


Members of the Tax Simplification Board who represent the public, and who 
hold positions created by the act of November 23, 1921, 42 Stat., 317, 
without compensation attached, are officers of the United States, and as 
such come within the limitations of the act of April 6, 1914, 38 Stat., 318, 
as to reimbursement of subsistence expenses. 


eer General McCarl to the Secretary of the Treasury, October 3, 

I have your letter of the 5th instant wherein you request an 
opinion as to whether the limitation or reimbursement for sub- 
sistence expenses under the act of April 6, 1914, 38 Stat., 318, is 
applicable to expenses reimbursable to the members of the Tax 
Simplification Board established in the Department of the Treasury 
by the act of November 23, 1921, 42 Stat., 317. 

The act of November 23, 1921, provides for the establishment in 
the Department of the Treasury of a board to be known as the Tax 
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Simplification Board, and provides for the appointment of said 
board as follows: 


(1) Three members who shall represent the public to be appointed by the 
President; and 


(2) Three members who shall represent the Bureau of Internal Revenue 
and shall be officers or employees of the United States serving in such Bureau, 
to be appointed by the Secretary. 


It is also provided in said act— 


The members representing the public shall serve without compensation ex- 
cept reimbursement for traveling, subsistence, and other expenses incurred in 
the performance of the duties vested in them * * 


The act of April 6, 1914, 38 Stat., 318, maevidenne 


On and after July first, nineteen ce and fourteen, unless otherwise 
expressly provided by law, no officer or employee of the United States shall 
be allowed or paid any sum in excess of expenses actuallly incurred for sub- 
sistence while traveling on duty outside of the District of Columbia and away 
from his designated post of duty, nor any sum for such expenses actually 
incurred in excess of $5 per day; nor shall any allowance or reimbursement 
for subsistence be paid to any officer or employee in any branch of the public 
service of the United States in the District of Columbia unless absent from 
his designated post of duty outside of the District of Columbia, and then only 
for the period of time actually engaged in the discharge of official duties. 


The positions of the members of the Tax Simplification Board 
who represent the public are expressly created by statute and are 
offices of honor or trust to which no compensation is attached. The 
incumbents of said offices are officers of the United States within 
the meaning of the term “ officer of the United States” as used in 
the legislation limiting the actual traveling expenses or subsistence 
of such officers in the act of April 6, 1914. 23 Comp. Dec., 372; 
89 MS. Comp. Dec., 204. 

The question submitted is answered in the affirmative. 

You refer to the ruling in the Assay Commission case decided 
March 15, 1917, 80 MS. Comp. Dec., 1050. I think the case here 
decided is properly distinguishable from that case. In the Assay 
Commission case there was no appointment to an office, but only 
a designation by the President for the person designated to perform 
a special or particular service at the United States Mint at Philadel- 
phia in accordance with the provisions of section 3547, Revised Stat- 
utes. This service is an annual affair to examine and test the fine- 
ness and weight of certain coins. The designation there was 
for the one examination only, and it was considered that the person 
designated was not an officer or employee of the Treasury Depart- 
ment within the meaning of the travel regulations. In the instant 
case the position of members of the Tax Simplification Board, repre- 
senting the public, has all the elements necessary to constitute an 
office, and the person holding such employment is an officer within 
the meaning of the act of April 6, 1914, providing for reimbursement 
of traveling expenses. 
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PERSONAL FURNISHINGS—EMPLOYEES OF CIVIL SERVICE 
COMMISSION. 


Articles of personal equipment or furnishings for the protection, benefit, com- 
fort, or convenience of employees in the performance of their official duties, 
such as suits, overcoats, raincoats, boots, and gloves, for chauffeurs oper- 
ating Government automobiles, trucks, or motor cycles, may not, in the 
absence of specific authority of law therefor, be furnished at the expense 
of the United States. 


Comptroller General McCarl to the President, United States Civil Service 
Commission, October 3, 1922: 


I have your letter of September 23, 1922, requesting decision 
whether the appropriation made in the act of February 17, 1922, 42 
Stat., 368, for contingent expenses, Civil Service Commission, and 
which provides for “ purchase, exchange, maintenance, and repair of 
motor trucks, motor cycles, and bicycles; maintenance and repair of a 
motor-propelled passenger-carrying vehicle to be used only for official 
purposes,” may be used to purchase a chauffeur’s suit, overcoat, and 
gloves, to be worn by the driver of the passenger vehicle, and sheep- 
skin-lined storm coats, slicker raincoats, boots, and gloves for the 
chauffeurs operating the trucks and motor cycles. 

The articles referred to must be regarded as for the protection, 
benefit, comfort, or convenience of the operators of the vehicles 
rather than as necessary or incident to the maintenance and repair 
of the vehicles. In other words, they are articles of personal equip- 
ment or furnishings which, in the absence of specific authority of law 
therefor, can not be furnished at the expense of the United States. 
See 10 Comp. Dec., 134; 12 id., 616; 17 id., 508; 20 id., 306; 24 td., 44. 

The question submitted is answered in the negative. 


REENLISTMENT AND SUBSISTENCE AND QUARTERS ALLOW- 
ANCES—ENLISTED MEN OF MARINE CORPS. 


The reenlistment allowance provided in section 9, act of June 10, 1922, 42 Stat, 
629, is payable to enlisted men of the Marine Corps upon original extensions 
of enlistments for two, three, or four years, or when the aggregate of 
extensions equals two, three, or four years, but only one reenlistment al- 
lowance should be paid for extending the same enlistment. 

Allowances for subsistence or quarters payable to enlisted men of the Marine 
Corps, in lieu of furnishing subsistence or quarters in kind, in accordance 
with section 11, act of June 10, 1922, 42 Stat., 630, are chargeable, during 
the fiscal year 1923, to the appropriation “ Pay, Marine Corps,” while the cost 
of furnishing subsistence or quarters in kind to such enlisted men is charge- 
able to the appropriation “ Provisions, Marine Corps.” 


Comptroller General McCarl to Brig. Gen. George Richards, United States 
Marine Corps, October 5, 1922: 


I have your letter of August 16, 1922, requesting decision as to the 
enlistment allowance payable under the act of June 10, 1922, 42 Stat., 
625, to enlisted men of the United States Marine Corps upon exten- 
sions of enlistment, and as to the appropriation from which the sub- 
sistence allowance authorized by said act is payable to enlisted men. 


1- 
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In 1 Comp. Gen., 489, it was held that the provisions of the act 
of August 22, 1912, 37 Stat., 331, authorizing extensions of enlist- 
ment “of any enlisted man in the Navy” was applicable to enlisted 
men of the Marine Corps. 

The act of August 22, 1912, 37 Stat., 331, provided: 


That the term of enlistment of any enlisted man in the Navy may, by his 
voluntary written agreement, under such regulations as may be prescribed by 
the Secretary of Navy with the approval of the President, be extended for a 
period of either one, two, three, or four full years from the date of expiration 
of the then existing four-year term of enlistment, and subsequent to said date 
such enlisted men as extend the term of enlistment as authorized in this sec- 
tion shall be entitled to and shall receive the same pay and allowances in all re- 
spects as though regularly discharged and reenlisted immediately upon expira- 
tion of their term of enlistment, * * *. 


There is nothing in the act of June 10, 1922, 42 Stat., 625, prescrib- 
ing periods of enlistment for any of the services to which the act 
relates nor repealing any existing laws relative thereto. Accord- 
ingly the laws authorizing extensions of enlistment in the Navy and 
the laws authorizing what are termed “short-term enlistments” 
are not disturbed by the act of June 10, 1922. 

The act of August 22, 1912, provides that men who extend enlist- 
ments “shall receive the same pay and allowances in all respects as 
though regularly discharged and reenlisted immediately upon the 
expiration of their term of enlistment.” This authorization is gen- 
eral legislation applicable to then existing laws affecting reenlist- 
ment gratuities and to any that might thereafter be prescribed. 
When the act of August 22, 1912, was passed enlisted men of the 
Marine Corps were entitled, by assimilation under section 1612 of 
the Revised Statutes, to the reenlistment gratuity authorized for 
enlisted men of the Army. By the act of June 4, 1920, 41 Stat., 836, 
enlisted men of the Marine Corps were given the honorable dis- 
charge gratuity authorized for enlisted men of the Navy. By the 
act of June 10, 1922, 42 Stat., 629, a reenlistment allowance is spe- 
cifically provided for the enlisted men of the Marine Corps, and it 
is this allowance which is payable, by reason of the act of August 
22, 1912, to enlisted men of the Marine Corps under an original exten- 
sion of enlistment effective on and after July 1, 1922, “as though 
regularly discharged and reenlisted immediately.” 

Section 9 of the act of June 10, 1922, provides, in part: 


On and after July 1, 1922, an enlistment allowance equal to $50, multiplied 
by the number of years served in the enlistment period from which he has last 
been discharged, shall be paid to every honorably discharged enlisted man of 
the first three grades who reenlists within a period of three months from the 
date of his discharge, and an enlistment allowance of $25, multiplied by the 
number of years served in the enlistment period from which he has last been 
discharged, shall be paid to every honorably discharged enlisted man of the 
other grades who reenlists within a period of three months from the date of 
his discharge. 


As both the enlisted men of the regular Navy and of the Marine 
Corps acquire the right to the enlistment allowance upon extension 
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of enlistment under the same organic act, viz, August 22, 1912, the 
same rule should be applied to each branch of the service as to the 
conditions of payment. 

The rule has been passed on for the regular Navy: 


The extension of an enlistment for two, three, or four years entitles a man 
to the enlistment allowance. Such allowance shall be credited upon an exten- 
sion for two, three, or four years, or when the aggregate of extensions equals 
two, three, or four years; but only one enlistment allowance shall be credited 
for extension of the same enlistment, and the total of the extensions, if made 
up of several different ones, shall be considered as one extension. 10 MS. 
Comp. Gen., 1262, June 16, 1922. 


In reference to your question as to the appropriation chargeable 
with the subsistence allowance of enlisted men, you state: 


The following clauses which appear under “ Provisions, Marine Corps,” for 
the fiscal year 1922, are dropped from the same subhead in 1923: “ Commuta- 
tion for rations to enlisted men regularly detailed as clerks and messengers,” 
and “or in lieu of board, commutation of rations to recruiting parties and 
enlisted men traveling on special duty, at such rates as the Secretary of the 
Navy may prescribe.” Also, under the subhead “Fuel, Marine Corps,” and 
clause “the commutation thereof,” appearing in the 1922 appropriution, is 
dropped from the appropriation for 1923. Under the heading “ Pay, Marine 
Corps,” subhead “ Pay of enlisted men,” the following item appears in 1923 
which was not carried in the appropriation for 1922: “Allowance for lodging 
and subsistence, $1,048,974.” 

In further reference on this point, the letter of the major general com- 
mandant to the Secretary of the Navy, 1550-15, dated May 22, 1922, would 
make it clear that the expenses should all be charged to “ Pay, Marine Corps.” 
This letter is in part as follows: 

“In order to properly adjust the appropriations ‘Pay, Marine Corps,’ and 
‘Maintenance, Quartermaster’s Department, as carried in H. R. 11228, to 
conform to the new rates of pay and allowances as provided by H. R. 10972, 
it will be necessary to make certain increases and additions under ‘ Pay, 
Marine Corps,’ and drop certain items under ‘ Maintenance’ and transfer 
them to ‘ Pay, Marine Corps.’” 

“The amounts carried under ‘Maintenance, Quartermaster’s Department,’ 
subhead ‘ Subsistence,’ as follows, should be dropped from ‘ Maintenance’ and 
added to ‘Pay, Marine Corps.’ The change shown in these amounts are con- 
tained in the Hearings before the Subcommittee of the House Committee on 
Appropriations, page 679, are understood to have been recommended to the 
Senate Committee on Appropriations: 


510 men (400, Hearings, p. 679), commutation enlisted men on re- 
cruiting duty, at $1.75 per day ($255,500, Hearings) 
400 men (436, Hearings, p. 679), commutation clerks and messen- 
gers, staff office, at $1.50 per day ($238,710, Hearings) 
216 men, commutation (small detachments) 122, 840 


667, 602 ”° 
In addition to the above, there is an item of $150,000, under subhead “ Fuel,” 
“commutation of heat and light, enlisted men.” As shown in the Budget, 192: 
page 373, that should be dropped from “ Maintenance” and added to “ Pay, 
Marine Corps.” 


Section 11, the act of June 10, 1922, 42 Stat., 630, provides: 


To each enlisted man not furnished quarters or rations in kind there shall 
be granted, under such regulations as the President may prescribe, an allow- 
ance for quarters and subsistence, the value of which shall depend on the con- 
ditions under which the duty of the man is being performed, and shall not 
exceed $4 per day. 


The act of July 1, 1922, 42 Stat., 808, carries appropriations under 
subheads and for purposes as follows: 
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Pay, Marine Corps.—Pay of enlisted men, active and reserve list; * 
allowance for lodging and subsistence, $1,048,974; 


* * + * s « * 


Provisions, Marine Corps.—For * * * payment of board and lodging 
of * * * recruiting parties, and enlisted men where it is impracticable 
otherwise to furnish subsistence; * * * $3,011,519. 


From the wording of these two appropriations it is evident that 
the former is chargeable when an allowance is made in lieu of fur- 
nishing subsistence or quarters in kind, and that the latter is charge- 
able with the payments for subsistence or quarters which may be 
contracted for or otherwise procured in kind for enlisted men and 
furnished them as such. 


FIELD ASSISTANTS, SHIPPING CLERKS, AND SUPERVISORS OF 
TELEPHONE LINES, OF COAST GUARD—WHETHER WITHIN PUR- 
VIEW OF JOINT SERVICE PAY ACT FOR PAY PURPOSES. 


The provisions in sections 1 and 16 of the act of June 10, 1922, 42 Stat., 627, 
632, that said act should apply to persons not commissioned as officers, 
but whose pay “under existing law” is equivalent to or is “based by 
law” on that of a commissioned officer, does not extend the provisions 
of said act to field assistants, shipping clerks, or supervisors of telephone 
lines of the Coast Guard, whose salaries are not by statute made dependent 
upon the pay of any commissioned officer, but happen to be equivalent in 
amount to the pay of such an officer. 


Comptroller General McCarl to the Secretary of the Treasury, October 5, 1922: 


I have your letter of September 16, 1922, requesting decision, as 
follows: 


The following is quoted from section 1 of the act of June 10, 1922, 42 Stat., 
627: 

“The provisions of this act shall apply equally to those persons serving, 
not as commissioned officers in the Army, or in the other services mentioned 
in the title of this act, but whose pay under existing law is an amount equiva- 
lent to that of a commissioned officer of one of the above grades, those receiv- 
ing the pay of colonel, lieutenant colonel, major, captain, first lieutenant, and 
second lieutenant being classified as in the sixth, fifth, fourth, third, second, 
and first periods, respectively.” 

Also, the following is quoted from section 16 of the above mentioned act, 
42 Stat., 682: 

“The provisions of this section shall apply in like manner to each person 
not commissioned whose pay is based by law on that of a commissioned officer.” 

There are in the Coast Guard field assistants (construction and repair), 
shipping clerks, and supervisors of telephone lines, who are civilian employees, 
and their pay is provided for in the annual appropriation acts. (For instance, 
see act making appropriations for the Treasury Department for the fiscal year 
ending June 30, 1923, approved February 17, 1922). The pay of certain of 
these civilian employees was fixed by the Secretary of the Treasury at 
$2,000.00 per annum, an amount equivalent to the base pay of a lieutenant. 
junior grade, prior to the enactment of the joint service pay act. These civilians 
have directed attention to that part of the act above quoted which provides that 
the act shall apply equally to those persons serving not as commissioned officers 
but whose pay is in an amount equivalent to that of a commissioned officer, 
and contend that said provision is applicable to them. However, the pay of 
none of the above referred to civilians is based by law on that of a comunis- 
sioned officer, 

Your decision is therefore requested as to whether or not field ass‘stants 
(construction and repair), shipping clerks, and supervisors of telephone lines, 
of the United States Coast Guard, are included among the civilians whuse rates 
of pay are provided for in said act. 
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You transmit for consideration in connection with this question 
the claims for compensation under the act of June 10, 1922, of Andre 
Forchy, field assistant; J. S. Randall, field assistant; C. E. Martin, 
supervisor of telephone lines; and J. P. Riley, shipping clerk, all 
being employed in the United States Coast Guard Service. 

It appears that the salaries of these employees are not fixed by 
law or regulations. They are civil-service employees, under con- 
tract, and receive pay in the amount authorized and approved by 
the Secretary of the Treasury from the lump-sum appropriation pro- 
vided in the act of February 17, 1922, 42 Stat., 377, for the “com- 
pensation of civilian employees in the field,” Coast Guard, which 
does not indicate the number or grade of civilians to be employed. 

It is clear that the pay of these employees is not fixed “under 
existing law” in an amount “equivalent to that of a commissioned 
officer” within the meaning of the act of June 10, 1922. 

The clear purpose of Congress in enacting the section in question 
is to extend to “ persons not commissioned whose pay is based by 
law on that of a commissioned officer,” as expressly indicated in the 
last sentence of section 16, the same benefit accorded commissioned 
officers by the act. 

It is a well-established rule of statutory construction that the in- 
tent of the statute must be arrived at by consideration of the statute 
as a whole. 

Congress from time to time has expressly indicated that certain 
civilian employees shall be entitled to receive the pay and allowances 
of certain commissioned officers in the military service. For in- 
stance, the act of July 1, 1918, 40 Stat., 640, provides that a civilian 
instructor in the Coast Guard, after five years’ service as such, shall 
have the pay and allowances of a second lieutenant, and after 10 
years’ service shall have the pay and allowances of a first lieutenant 
in the Coast Guard. The act of May 18, 1920, 41 Stat., 603, provides 
that the senior district superintendent, the three district superintend- 
ents next in order of seniority, the four district superintendents next 
below these three in order of seniority, and the junior five district 
superintendents, shall be given the rank, pay, and allowances of 
captain, first lieutenant, second lieutenant, and third lieutenant, 
respectively. 

There appears nothing in the act of June 10, 1922, expressing an 
intention on the part of Congress to make any change in the pay or 
compensation of, or extension of allowances to, field assistants, ship- 
ping clerks, or supervisors of telephone lines of the Coast Guard, 
and you are accordingly advised that they are not included within 
the purview of the act of June 10, 1922. 
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TRANSPORTATION AND INSPECTION OF SUPPLIES FOR ARMY— 
APPROPRIATIONS AVAILABLE. 


The appropriation for transportation of the Army and its supplies, in the act of 
June 30, 1922, 42 Stat., 729, is chargeable with the cost of transportation of 
supplies from place of purchase or delivery to destination, and traveling 
expenses of inspectors incident to the purchase thereof, to the exclusion of 
appropriations from which the supplies are purchased, unless specific pro- 
vision is made therein for such transportation. 


Comptroller General McCarl to the Secretary of War, October 6, 1922: 

I have your letter of September 16, 1922, G-4/8227, requesting de- 
cision as to whether the cost of transportation of supplies, other than 
quartermaster supplies, from place of purchase or delivery to destina- 
tion, together with the traveling expenses of inspectors in connec- 
tion therewith, is a proper charge against the appropriation from 
which the supplies are purchased. 

There seems to be no doubt that an appropriation chargeable with 
the purchase of supplies is available to pay for transportation to 
the point of delivery when the cost of transportation is included in 
the purchase price, and that such method of purchase is in the public 
interest only when the total cost of delivery on commercial bill of 
lading does not exceed what the supplies would have cost delivered 
f. o. b. place of purchase and shipped to point of delivery on Govern- 
ment bill of lading. 

The questions submitted, however, are whether the cost of trans- 
porting the supplies from point of delivery to the United States to 
final destination may be charged to the appropriation available for 
the purchase, even though delivery was accepted at point of pur- 
chase and shipment made on Government bill of lading, and whether 
the traveling expenses of inspectors may likewise be charged regard- 
less of time and place of inspection. 

The Army appropriation act of June 30, 1922, 42 Stat., 729, 
provides: 


TRANSPORTATION OF THE ARMY AND ITS SUPPLIES: For transportation of the 
Army and its supplies, * * *; of the necessary agents and other employees, 
including per diem allowances in lieu of subsistence not exceeding $4 for those 
authorized to receive the per diem allowance; * * *; of clothing and equip- 
age and other quartermaster stores from Army depots or places of purchase or 
delivery to the several posts and Army depots and from those depots to the 
troops in the field; * * *; of ordnance and ordnance stores, and small arms 
from the foundries and armories to the arsenals, fortifications, frontier posts, 
and Army depots; for payment of wharfage, tolls, and ferriages; for trans- 
portation of funds of the Army; for the payment of Army aa 
lawfully due such land-grant railroads as have not received aid * * 
Provided further, That in expending the money appropriated by this Act a 
railroad company * * *, having claims against the United States for trans- 
portation of troops and munitions of war and military supplies and property 
over such aided railroads, shall be paid out of the moneys appropriated by the 
foregoing provisions only on the basis of such rate * * * as the Secretary 
of War shall deem just and reasonable * * * not to exceed 50 per centum 
of the compensation * * * charged to and paid by private parties * * *: 


The above-quoted provisions of the transportation appropriation 
cover the transportation of the supplies either in terms or by strong 
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implication. And an examination of the estimates for transporta- 
tion found in “The Budget, 1923,” page 324, discloses that the ob- 
ject of expenditure” includes “rail transportation” of Ordnance, 
Signal, Engineer, Medical, Aviation, Tank, and Chemical Warfare 
Service supplies. The appropriation is specific as to transportation 
and subsistence of the necessary agents and employees. 

You are advised, therefore, that the cost of transportation of sup- 
plies from place of purchase or delivery to destination, and travel- 
ing expenses of inspectors incident to the purchase thereof, are 
chargeable to the appropriation for transportation unless the appro- 
priations from which the supplies are purchased specifically provide 
therefor. See 13 Comp. Dec. 274, 557, and section 1133, Revised 
Statutes. 


NATIONAL GUARD OFFICERS—CREDIT UNDER JOINT SERVICE PAY 
ACT FOR PRIOR SERVICE IN ORGANIZED MILITIA. 


In computing the credit for commissioned service in the Organized Militia, to 
which an officer of the National Guard may be entitled when authorized te 
receive Federal pay under section 3, act of June 10, 1922, 42 Stat., 627, all 
commissioned service in the Organized Militia prior, as well as subsequent, 
to the date of the act of January 21, 1908, 32 Stat., 775, may be counted, 
provided satisfactory evidence be furnished of the existence of the particu- 
lar Organized Militia and of commissioned service therein as claimed. 


Comptroller General McCarl to the Secretary of War, October 6, 1922: 
I have your letter of August 29, 1922, requesting decision of a ques- 
tion which you present as follows: 


Will an officer of the National Guard when “authorized by law to receive 
Federal pay ” be entitled “in computing the increase of pay for each period of 
3 years” under section 3 of the act approved June 10, 1922, to claim credit for 
service as a commissioned officer in the State service of the Organized Militia 
prior to January 21, 1903? 


Section 3 of the act of June 10, 1922, 42 Stat., 627, provides: 


That when officers of the National Guard or of the reserve forces of any of 
the services mentioned in the title of this act are authorized by law to receive 
Federal pay, those serving in grades corresponding to those of colone!, lieuten- 
ant colonel, major, captain, first lieutenant, and second lieutenant of the Army 
shall receive the pay of the sixth, fifth, fourth, third, second, and first periods, 
respectively. In computing the increase of pay for each period of three years’ 
service, such officers shall be credited with full time for all periods during 
which they have held commissions as officers of any of the services mentioned 

+ in the title of this act, or in the Organized Militia prior to July 1, 1916, or in the 
National Guard, or in the Naval Militia, or in the National Naval Volunteers, 
or in the Naval Reserve Force or Marine Corps Reserve Force, when confirmed 
in grade and qualified for all general service, with full time for all periods dur- 
ing which they have performed active duty under reserve commissions, and with 
one-half time for all other periods during which they have held reserve com- 
missions. 


This statute authorizes the counting by National Guard officers for 
longevity purposes of their commissioned service “in the Organized 
Militia prior to July 1, 1916.” The question is as to the date prior 
to July 1, 1916, from which the computation shall begin, whether 
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from date of commissioned service in the Organized Militia of a 
State, Territory, or District of Columbia prior to January 21, 1903, 
or only for commissioned service in the Organized Militia on or after 
that date, January 21, 1903, being the date of an act “to promote the 
efficiency of the militia,” 32 Stat., 775, which for its purpose divided 
the militia thereafter into two classes—“ the Organized Militia,” in 
which it included certain militia theretofore organized, and “ the 
remainder to be known as the Reserve Militia.” 

It does not follow from such legislative action that Organized 
Militia did not exist in certain States prior to January 21, 1903. On 
the contrary, the act of 1903 expressly recognizes the prior existence 
of certain Organized Militia which it collectively assembles or 
includes in the class it designates as “the Organized Militia” in 
differentiation from its other class of the “reserve militia.” See 
also preceding statutes of February 12, 1887, 24 Stat., 401, section 2, 
amending section 1661, Revised Statutes; sections 1625 to 1660, Re- 
vised Statutes; and act of May 8, 1792, 1 Stat., 271. 

I see no reason why commissioned service in the Organized Militia 
as it existed prior to January 21, 1903, may not be counted by a Na- 
tional Guard officer under section 3 of the act of June 10, 1922, if the 
fact of the existence of the Organized Militia in the particular State 
or Territory be established by properly authenticated record evi- 
dence for the period for which the longevity is claimed, together with 
the fact of the commissioned service therein for the period of the 
longevity claim. 

There is not particularly now for consideration the separate pro- 
vision in this enactment of June 10, 1922, 42 Stat., 627, applying to 
certain commissioned officers of the Regular Army, which authorizes 
them to count 75 per cent of all periods of time which they otherwise 
were not authorized to count during which they had held commis- 
sions as officers of the Organized Militia “ between January 21, 1903, 
and July 1, 1916,” and which express provision for the counting of 
Organized Militia service did not extend to a date prior to January 
21, 1903, when by congressional enactment certain Organized Militia 
as it then existed was included in the class it designated as the Organ- 
ized Militia. See paragraph 11 of section 1. You are advised that a 
National Guard officer when authorized to receive Federal pay for the 
purposes of section 3 of the act of June 10, 1922, may be credited 
with commissioned service in the Organized Militia as it existed prior 
to January 21, 1903, upon the existence of the particular Organized 
Militia in which he held the commission being established and of the 
commissioned service therein as heretofore indicated. 

The opinion of the Acting Judge Advocate General of the Army, 
of August 22, 1922, accords with this conclusion, 
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FLYING CADETS—EFFECTIVE DATE OF REDUCTION. 


The grade of flying cadet is not that of a noncommissioned officer but a sep- 
arate and distinct grade fixed by statute, and accordingly the effective 
date of the reversion of a flying cadet to the grade of private previously 
held in the Army, not being fixed specifically by statute or regulation, is 
the date of the order for such reversion, and he is not entitled to be paid 
as a flying cadet for interim between date of the order and date of its 
receipt. 


Decision by Comptroller General McCarl, October 6, 1922: 

Henry L. Reynolds has requested review of settlement W-142471, 
this office dated May 12, 1922, wherein he was allowed $45.02, rep- 
resenting $90 enlistment allowance less certain overpayments, one 
of which was an item of the difference in pay between private, Air 
Service, and flying cadet, July 7, 1921, to September 30, 1921. 

Claimant was enlisted September 9, 1920, for the Air Service, 
Army, and appointed flying cadet April 28, 1921, in pursuance to 
Special Orders, No. 70, dated April 26, 1921. June 24, 1921, he 
was sent to Letterman General Hospital for medical treatment, 
disability incurred in line of duty, remaining there until November 
17, 1921, when discharged on surgeon’s certificate of disability. The 
War Department reports that July 7, 1921, while in the hospital 
claimant was reduced from flying cadet to private in pursuance to 
Special Orders, 143, Headquarters, March Field, Calif. 

This order of reduction was not received by claimant at the hos- 
pital until October 4, 1921. He continued to receive pay as flying 
cadet until October 1, 1921, but the difference between pay as private 
and flying cadet subsequent to July 7, 1921, was charged to claimant 
in the settlement of his account. He contends that his actual re- 
duction occurred not on date of order but on the date he received 
notice thereof, October 4, 1921. 

Flying cadets are authorized by the act of July 11, 1919, 41 Stat., 
109, and may be appointed from enlisted men of the Army. The 
establishment and maintenance of this grade in the Air Service is 
for the purpose of training men to become officers in the Air Serv- 
ice, Officers’ Reserve Corps. If they complete satisfactorily the 
course of instruction prescribed and have the necessary qualifica- 
tions, they may be commissioned in the Air Service, Officers’ 
Reserve Corps. Their discharge prior to completion of course is 
provided for in the act cited as follows: 

Provided, That the Secretary of War is authorized to discharge at any time 


any flying cadet whose discharge shall have been recommended by a board of not 
less than three officers. 


Special Army Regulations No. 111, dated March 27, 1920, para- 
graph 21, provided as follows: 


Flying cadets appointed from enlisted men of the Air Service who do not 
desire discharge and commission as officers of the Reserve Corps upon their 
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successfu) completion of the prescribed course, or who are found disqualified by 
a board of not less than three Air Service officers for the duty of a flying cadet, 
will revert to the grade held by them prior to their appointment as flying cadets 
and be assigned to an organization in which vacancies for such may exist. 


Army Regulations 615-160, dated October 12, 1921, contain in 
effect the same provisions. 

While not expressly so stated, it is assumed from report of The 
Adjutant General of the Army that the reduction of claimant from 
flying cadet to private was made on July 7, 1921, in pursuance to 
this statute and regulations, claimant having become physically 
disqualified to complete his course of instruction. 

Claimant has invoked paragraph 114, Army Regulations, relat- 
ing to transfer of enlisted men from one organization to another, 
but from his statements it is believed he intended to refer to para- 
graph 277 (1913 as amended), relating to reduction of a noncom- 
missioned officer, which provides that in all cases, except when a 
noncommissioned officer is in arrest or confinement, reduction takes 
effect on the date the order is received at the soldier’s station. The 
grade of flying cadet is not a noncommissioned office within the 
meaning of Army Regulations, but is a separate and distinct grade 
fixed by statute and special regulations covering appointment, train- 
ing, and termination of services of the cadets have been provided. 

The effective date of the reversion of a flying cadet to the grade 
previously held in the Army is not fixed in the statute or regula- 
tions, and in the absence thereof the order itself must be taken as 
the date from which the reversion is effective. Giving notice of the 
action taken is a matter of administration, and delay thereof will 
not operate to retain a man in the grade of flying cadet beyond the 
date of the order reverting him to his former grade. 

Accordingly claimant was not entitled to the pay of flying cadet 
on and after July 7, 1921, and the overpayment thereof was a proper 
charge. 

Upon review of the matter the settlement is sustained. 


REWARDS TO POSTAL EMPLOYEES. 


The act of June 19, 1922, 42 Stat., 655, authorizing cash rewards to employees 
of the Post Office Department or Postal Service for inventions or sug- 
gestions for improvements or economies applicable to the Postal Service 
contains no expressed intention to operate retrospectively, and is, there- 
fore, only available for rewards for inventions or suggestions submitted 
and adopted after the date of the statute. 


Comptroller General McCarl to the Postmaster General, October 10, 1922: 


There has been received your letter dated September 30, 1922, to 
the effect that some eight years ago a letter carrier of a certain post 
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office suggested the use of loose-leaf books in lieu of bound books as 
directories of the routes of city carriers and as special-delivery receipt 
books, which suggestion was then adopted by the Post Office Depart- 
ment. You request decision as to whether the carrier may now be 
paid a reward therefor, for which he has applied under the provi- 
sions of the act of June 19, 1922, 42 Stat., 655, which reads as follows: 

The Postmaster General is hereby authorized to pay a cash reward for uny 
invention, suggestion, or series of suggestions for an improvement or economy 
in device, design, or process applicable to the Postal Service submitted by one 
or more employees of the Post Office Department or the Postal Service which 
shall be adopted for use and will clearly effect a material economy or increase 
efficiency, and for that purpose the sum of $5,000 is hereby appropriated: 
Provided, That the sums so paid to employees in accordance with this Act shall 
be in addition to their usual compensation: Provided further, That the total 
umount paid under the provisions of this Act shall not exceed $1,000 in any 
month or for any one invention or suggestion: Provided further, That no em- 
ployee shall be paid a reward under this Act until he has properly executed an 
agreement to the effect that the use by the United States of the invention, sug- 
gestion, or series of suggestions made by him shall not form the basis of a 
further claim of any nature upon the United States by him, his heirs, or as- 
signs: Provided further, That this appropriation shall be available for no other 
purpose. 

Generally when a statute is designed to operate retrospectively, as 
well as prospectively, the intention so to do has been expressed in apt 
words. Unless the intention is so expressed, or unless it appears by 
necessary implication from the nature and words of the statute so 
clearly as to leave no room for a reasonable doubt, the statute will not 
be construed to operate retrospectively. Wrightman v. Boone County, 
88 Fed., 435; Jasper v. United States, 43 Ct. Cls., 368. 

The above-quoted statute indicates no intention to operate retro- 
spectively so as to entitle an employee of the Post Office Department 
or an employee of the Postal Service to a reward for any invention, 
suggestion or series of suggestions for an improvement or economy in 
device, design, or process applicable to the Postal Service which had 
been theretofore submitted and accepted. On the contrary, the 
language of the statute is that the reward shall be paid for any inven- 
tion or suggestion “ which shall be adopted for use and will clearly 
effect a material economy or increase efficiency.” Such language may 
not be construed to cover any invention or suggestion submitted and 
adopted prior to the date of the statute. See 22 Comp. Dec., 209. 

Answering your question specifically: I have to advise that the act 
of June 19, 1922, cited, does not authorize the payment to an employee 
of the Post Office Department or of the Postal Service for an inven- 
tion or suggestion effecting a material economy or an increased 
efficiency which had been submitted and adopted prior to June 19, 
1922. 
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REIMBURSEMENT FOR MEDICAL AND HOSPITAL EXPENSES IN- 
CURRED BY OFFICER OF NAVAL RESERVE FORCE ON LEAVE. 


An officer of the Naval Reserve Force on leave granted by the Bureau of 
Navigation who became ill while returning to his station and for whom, 
at a point en route, private medical and hospital treatment was procured 
at his request, with the sanction of a recruiting medical officer of the Navy 
stationed at said point, was not restored to military control, and may not 
be Ls aca for the expenses of medical and hospital treatment in- 
curred. 


Comptroller General McCarl to the Secretary of the Navy, October 10, 1922: 

There has been received your letter dated September 15, 1922, with 
inclosures, requesting decision whether you may cause payment in 
the sum of $4,484.38 to be made to Frank Simpson, jr., lieutenant 
commander, United States Naval Reserve Force, as reimbursement 
of civilian medical and hospital treatment secured by him during 
the period from June 18 to September 19, 1920, under facts appear- 
ing as follows: 

The officer was serving at the Navy air station, San Diego, Calif., 
on May 11, 1920, when he was granted 10 days’ leave of absence, with 
10 days’ travel time, for the purpose of permitting him to attend to 
“important personal business” in New York, N. Y., and with the 
understanding that if his affairs would permit he was to report before 
the expiration of his leave to the department for assignment to duty 
in the preparation of a history of naval aviation, which period of 
leave was subsequently extended to June 21, 1920. While the officer 
was en route back to his station at San Diego and when nearing San 
Francisco on June 18, 1920, he became violently ill, necessitating 
immediate medical and hospital treatment. At his request a civilian 
physician in San Francisco, who had theretofore treated him, met 
his train and removed him to a civilian hospital. Commander 
Ohnesorg, Medical Corps, United States Navy, on duty at the Navy 
recruiting station at San Francisco, was informed of Lieutenant 
Commander Simpson’s condition and appears to have approved of 
the arrangements perfected for his care, stating that the sudden 
illness would not permit of the admittance to the naval hospital at 
Mare Island and that after the eee it was deemed inadvisable 
to transfer the patient. 

Under the terms of the act of July 1, 1918, 40 Stat., 712, members 
of the Naval Reserve Force when employed on active service, ashore 
or afloat, are entitled to the same pay and allowances as received by 
the officers and enlisted men of the regular Navy, but the reimburse- 
ment of civilian medical and hospital treatment of an officer of the 
Navy is prohibited by section 1586, Revised Statutes, unless— 


* * * they were incurred when he was on duty, and the medicines could 
not have been obtained from naval supplies, or the attendance of a naval 
medical officer could not have been had. 
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Officers of the Navy are entitled by law to necessary medical care 
and treatment by the Bureau of Medicine and Surgery of the Navy, 
and, as conditions precedent to reimbursement for expenditures 
made for such treatment from civilian sources, it must be shown that 
the officers were in a duty status and that the medical and hospital 
facilities of the Navy were unavailable. See 17 Comp. Dec., 472, 27 
id., 514, 726, 757, 1 Comp. Gen., 440; 10 MS. Comp. Gen., 2037, June 
27, 1922; 1 id., 369, August 11, 1921. 

Even had medical and hospital facilities of the Navy not been 
available for Lieutenant Commander Simpson’s treatment, and his 
condition remained such throughout the whole of the period from 
June 18 to September 19, 1920, that he could not be removed to the 
nearest Navy hospital, distant a few miles, he was not on duty, but 
on leave, when he was admitted to the civilian hospital. 

The notification of the senior medical officer of the recruiting 
station at San Francisco of the officer’s condition did not place him 
on a duty status, nor did his approval of the measures taken for the 
treatment make the United States chargeable with the expense 
thereof. See 1 Comp. Gen., 137, Preston v. United States, 37 Ct. 
Cls., 39. 

In rendering an opinion upon this point to such effect in this case, 
the Judge Advocate General of the Navy, November 30, 1921, said: 

The question presented in reference is not one of line of duty, but whether 
the claimant was on duty within the meaning of section 1586, Revised Statutes, 
above quoted, at the time the expenses presented were incurred. This office is 
of the opinion that the claimant was not on duty within the meaning of the 
provisions of said section, and for that reason the claims presented by this 
officer can not be allowed. This officer having been given leave from duty by 
the Bureau of Navigation, he could not again be placed on duty merely by 
the order of a naval officer, but said order must come through regular channels 
from the Bureau of Navigation. In view of this fact it is apparent that the 
authorization of Commander Ohnesorg was not sufficient to place this man 
on duty as required by section 1586, Revised Statutes, for the purpose of 


authorizing the payment of expenses incurred by said officer for medical and 
hospital treatment, and you are advised accordingly. 


The expiration of his leave on June 21 did not eo instanti termi- 
nate his nonduty status which continued until he actually reported 
at his station on September 19, 1920; 1 Comp. Gen., 440. 

See also report of Bureau of Navigation of May 31, 1921, in this 
matter, to the effect that the reporting of claimant while on leave 
to the Navy Department did not place him in a duty status. 

Answering your question specifically, I have to advise that there is 
no legal liability on the United States for the payment of the cost 
of the civilian medical and hospital treatment secured by Lieutenant 
Commander Simpson during the period from June 18 to September 
19, 1920, while he was not in a duty status. 
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NAVAL OFFICER, COUNTING ON AND AFTER JULY 1, 1922, FOR 
LONGEVITY PAY, SERVICE AS CONTRACT SURGEON, REVENUE 
CUTTER SERVICE. 


Service on a vessel of the Revenue Cutter Service, under an appointment by 
the Secretary of the Treasury as a surgeon of the Revenue Cutter Service, 
was service as a contract surgeon serving full time within the meaning of 
the act of June 10, 1922, 42 Stat., 626, and may be counted by an officer of 
the Navy on and after July 1, 1922, for longevity pay purposes. 


Comptroller General McCarl to the Secretary of the Navy, October 11, 1922: 

I have, by your direction, the letter of the Judge Advocate General 
of the Navy, dated September 19, 1922, requesting decision whether 
Lieut. Commander Howson W. Cole (M. C.), United States Navy, 
is entitled to count service rendered by him as a surgeon in the United 
States Revenue Cutter Service from July 6, 1903, to June 9, 1904, 
for purposes of longevity increase of pay under the act of June 10, 
1922, 42 Stat., 625. 

It appears that under date of July 1, 1903, a letter was addressed 
to Doctor Cole, at Baltimore, Md., by an Assistant Secretary of the 
Treasury, advising him in connection with his application for em- 
ployment as a surgeon in the United States Revenue Cutter Service 
that one was required temporarily on the U. S. S. Rush, then at 
Seattle, Wash., which vessel was to make a cruise in Alaskan waters: 
that if he desired the position and would present himself to the 
commanding officer of that vessel authority would be given the com- 


manding officer to employ him at a compensation of $125 per month 
and rations. He was further advised that “it is to be understood 
that you pay your expenses to the west coast.” 

On July 6, 1903, a letter was addressed to the commanding officer 
of the U.S. S. Rush: 


You are authorized, should Dr. H. W. Cole, jr., present himself to you at 
Seattle before the Rush shall sail, to employ him for temporary duty on the 
vessel as surgeon, at a compensation of one hundred and twenty-five dollars 
($125) per month and a ration. 


On May 9, 1904, orders were addressed to Surg. H. W. Cole, jr., 
R.S. C., as follows: 


1. You are detached from the Rush and directed to immediately proceed 
to your home at Baltimore, Maryland, and report your arrival to the de- 
partment. ; 

2. You will be allowed your actual necessary traveling expenses under this 
order. 


These orders, certified to have been received on May 23. 1904, 
were followed by a letter dated June 10, 1904, addressed to Doctor 
Cole in Baltimore: 

1. Your services as surgeon in the U. S. Revenue-Cutter Service being no 


longer required, you are hereby honorable discharged to date from the 9th 
instant. You will be entitled to compensation up to and including that date. 
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The records of the U. S. Coast Guard headquarters show that 
Doctor Cole reported on a U.S. S. Rush July 13, 1903, and fol- 
lowing detachment arrived in Baltimore June 9, 1904. It is learned 
from said headquarters that surgeons so appointed wore the uniform 
of an officer and in the matter of quarters assigned them, privi- 
leges accorded, and the courtesies and respect that men were required 
to accord them they occupied the same status as commissioned officers. 

The employment of Doctor Cole was upon authority of an appro- 
priation for pay of “surgeons employed” and “ for rations for the 
same,” first found in the act of March 3, 1903, 32 Stat., 1096, and 
continued until 1906, when the appropriation was made for “ two con- 
tract surgeons,” which latter authorization was discontinued in 1912. 

Section 1 of the act of June 10, 1922, 42 Stat., 626, provides: 

* * * Every officer paid under the provisions of this section shall receive 


an increase of 5 per centum of the base pay of his period for each three years 
of service up to thirty years; * * 


For officers in the service op June 30, 1922, there shall be included in the 
computation all service which is now counted in computing longevity pay, and 
service as a contract surgeon serving full time; * * 


Section 2751 of the Revised Statutes provides that commissioned 
officers of the Revenue Cutter Service should be appointed by the 
President, by and with the advice and consent of the Senate. No 
provision of law was made, however, prior to the act of March 3, 


1905, 33 Stat., 1036, for the appointment of commissioned surgeons. 


The term “contract surgeons” is used broadly in the provision of 
) I 


the act of June 10, 1922, cited. We find “ contract surgeons” specifi- 
cally referred to in the appropriations for the Revenue Cutter Service 
for the years 1906 to 1912, and prior thereto appropriations were 
made for “ surgeons employed.” Such surgeons, not being commis- 
sioned officers, held office under appointment at the will of the Treas- 
ury Department and the appointment could be terminated at the 
will of the appointee. Service such as rendered by Doctor Cole was 
in the broadest sense that of a contract surgeon serving full time, 
credit for which is authorized for longevity purposes by the act of 
June 10, 1922. 

The Coast Guard headquarters report that from available infor- 
mation it appears that surgeons employed on vessels of the Revenue 
Cutter Service were not required to take oath of office. From the 
terms of Doctor Cole’s employment it appears his entrance on duty 
began upon the date he reported on the U. S. S. Rush, or on July 13, 
1903. The period of this service to be counted for longevity by an 
officer of the Navy is from that date to and including June 9, 1904. 

Your question is answered accordingly. 
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WHITE HOUSE POLICE FORCE—INCREASE OF COMPENSATION. 


Members of the White House police force, established by the act of September 
14, 1922, 42 Stat., 841, are entitled to the benefits of the act of June 29, 
1922, 42 Stat., 712, providing additional compensation for civilian employees 
of the Government under certain circumstances and conditions. 


Comptroller General McCarl to Lieut. Col. C. O. Sherrill, Office of Public 
Buildings and Grounds, October 11, 1922: 


I have your letter of October 5, 1922, requesting decision whether 
members of the White House police are entitled to the additional 
compensation provided under the act of June 29, 1922, 42 Stat., 712, 
and if so whether such additional compensation is payable from 
the appropriation made in said act. 

The act of September 14, 1922, 42 Stat., 841, provides that the 
White House police force shall be under the “sole control of the 
President ” and that funds appropriated for the payment of salaries 
and for the purchase of uniforms and other equipment of said 
force “shall be disbursed by the officer in charge of public build- 
ings and grounds.” Therefore, as disbursing officer for the White 
House police force, you are authorized to obtain decisions from this 
office only on questions involved in vouchers that have been pre- 
pared, certified, approved, and presented to you for payment. Ques- 
tions involved in the incurring of obligations: on account of the 
White House police force and in the general use of appropriations 
made therefor should be submitted by, or under the direction of, 
the President as the administrative head of the force. Hereafter 
that distinction should be observed in the submission of questions 
to this office for decision, but in the instant case it will be assumed 
that the matter was submitted by direction of the President. 

Section 2 (a) of the act of September 14, 1922, provides: 


That the White House police force shall consist of one first sergeant with 
grade corresponding to that of detective sergeant (Metropolitan police), two 
sergeants with grade corresponding to that of sergeant (Metropolitan police), 
and thirty privates with grade corresponding to that of private, class three 
(Metropolitan police), appointed under the direction of the President from the 
members of the Metropolitan police force and the United States park police 
force from lists furnished by the officers in charge of such forces. Vacancies 
shall be filled in the same manner. 


Section 3 (a) and (b) of said act provides: 

(a) That no person shall be appointed a member of the White House police 
force at a grade lower than the grade held by him as a member of the Metro- 
politan police force or of the United States park police force at the time of 
his appointment. 

(b) A member of the White House police force shall receive a salary at the 
rate provided for the corresponding grade in the Metropolitan police force * * * 

The rates of salary provided for detective sergeants, sergeants 
and privates, class 3, of the Metropolitan police are $2,140, $1,800, 
and $1,660, respectively. In addition to these rates said members 
of the Metropolitan police force receive compensation at the rate of 
$240 per annum, subject to the conditions and restrictions prescribed 
in the act of June 29, 1922. 
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The act of September 22, 1922, 42 Stat., 1049, under the heading 
“Executive ” and subheading “White House police” provides an 
appropriation as follows: 

For the following employees from October 1, 1922, to June 30, 1923, both 
dates inclusive, at annual rates of compensation as follows: First sergeant, 
$2,140; two sergeants, at $1,800 each; thirty privates, at $1,660 each; in all, 
$41,655. 

The members of the White House police force are civilian em- 
ployees of the Government of the United States and their salaries 
are not paid from lump-sum appropriations. Therefore there would 
appear to be no room for doubt that they are entitled to the addi- 
tional compensation at the rate of $240 per annum provided for in 
the act of June 29, 1922, subject to the restrictions therein relative 
to promotions in excess of $200 per annum and to persons entering 
the service since June 30, 1921. This latter restriction applies to 
persons entering the Government service generally since June 30, 
1921, and not to those transferred from one service to another since 
said date. 25 Comp. Dec., 228. 

Answering specifically the questions submitted, you are advised 
that members of the White House police force are entitled to the 
benefits of the act of June 29, 1922, and that the additional com- 
pensation to which they may be entitled under said act is payable 
from the appropriation of $10,560 made therein for such additional 


compensation to employees of the Executive Office. 


ENLISTED MEN OF NATIONAL GUARD—SPECIALISTS’ RATINGS. 


Enlisted men of the National Guard, of the sixth and seventh grades, when 
participating in exercises under sections 94, 97, and 99 of the national de 
fense act, 39 Stat., 206, 207, are only entitled to the pay fixed by section 
14, of the act of June 10, 1922, 42 Stat., 682, which pay may not be increased 
or supplemented by pay for specialists ratings. 

Comptroller General McCarl to the Secretary of War, October 11, 1922: 

I have your letter of September 22, 1922, preening for decision 
a question stated by you, as follows: 

The question has arisen as to whether enlisted men of the National Guard of 
the sixth and seventh grades are entitled to the additional allowance of the 
specialists’ rating authorized under the acts of May 18, 1920, June 4, 1920, and 
June 10, 1922, when participating in the exercises and maneuvers authorized 
under section 94 of the act of June 4, 1920, and when detailed to a military 
service school under the provisions of section 99 of the same act. 

The act of May 18, 1920, 41 Stat., 601, contains no mention of 
specialist ratings; specialist ratings were first established, effective 
July 1, 1920, by the third paragraph of section 4-b of the national 
defense act, added by section 4 of the act of June 4, 1920, 41 Stat., 
761. Six classes of specialists, with monthly pay, respectively, of 


$25, $20, $15, $12, $8, and $3, were provided for, and the enlisted 
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men of the sixth and seventh grades to be rated in the six classes were 
limited as to number in each class, the total in all classes not to ex- 
ceed 28.9 per cent of the number of enlisted men of those grades. 
Section 9 of the act of June 10, 1922, 42 Stat., 629, increased the pay 
of specialists, first, second, third, and fourth class, to, respectively, 
$30, $25, $20, and $15, and reduced the pay of specialists, fifth class, 
to $6. 

Section 94 of the act of June 3, 1916, 39 Stat., 206, provides for the 
participation of the National Guard in encampments, maneuvers, 
etc., and that— 


* * * the officers and enlisted men of such National Guard while so en- 
gaged shall be entitled to the same pay, subsistence, and transportation as 
officers and enlisted men of corresponding grades of the Regular Army are or 
hereafter may be entitled by law. 


Section 97 of the same act, 42 Stat., 207, provides for camps for 
the instruction of officers and enlisted men of the National Guard, 
and that— 


Officers and enlisted men attending such camps shall be entitled to pay and 
transportation, and enlisted men to subsistence in addition, at the same rates 
as for encampments or maneuvers for field or coast-defense instruction. 


Section 99 of the act provides for the attendance of selected officers 
and enlisted men of the National Guard at service schools of the 
Army, and that such officers and enlisted men should receive— 


* * * the same travel allowances and quarters, or commutation of quarters, 
and the same pay, allowances, and subsistence to which an officer or enlisted 
man of the Regular Army would be entitled for attending such school, college, 
or practical course of instruction under orders from proper military authority, 
while in actual attendance at such school, college, or practical course of 
instruction: * * *, 


Section 101 of the act subjects the National Guard, when called as 
such into the service of the United States, to the laws and regula- 
tions governing the Regular Army, with exceptions therein indicated. 
When not in the service of the United States any rights to pay the 
members of the National Guard may have are governed by the spe- 
cific provisions of law entitling them to such pay. When entitled to 
pay under sections 94 and 97, the pay there authorized is the pay 
of corresponding grades in the Regular Army, i. e., base pay of grade 
stripped of all additions accruing to a member of the Regular Army 
by reason of length of service, special qualifications, rating, or other- 
wise. 1 Comp. Gen., 553; 10 MS. Comp. Gen., 2316, June 29, 1922. 

It is well settled that a specialist rating is not a grade. 27 Comp. 
Dec., 397; 95 MS. Comp. Dec., 559, November 15, 1920; 2 Comp. 
Gen., 135; 12 MS. Comp. Gen., 1833, August 23, 1922; 2 Comp. Gen., 
196, September 12, 1922, case of Private Langsford. 

Section 14 of the act of June 10, 1922, 42 Stat., 632, so far as here 
material, provides: 


On and after July 1, 1922, * * * the pay of enlisted men of the National 
Guard of the sixth and seventh grades shall be $1.15 and $1 per day, respec- 
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tively, whenever they are participating in exercises provided for by sections 94, 
97, and 99 of the National Defense Act, approved June 3, 1916. 


On and after July 1, 1922, this provision of law fixes the entire 
and complete pay of enlisted men of the National Guard of the 
sixth and seventh grades when entitled to pay under sections 94, 97, 
and 99 of the national defense act, and the pay so fixed may not be 
increased or supplemented notwithstanding the enlisted men of those 
grades may have been rated specialists. Your question is answered 
accordingly. 














































RETIREMENT OF LIBERTY BONDS AND VICTORY NOTES. 


The commission charged on the purchase by the Government of Liberty bonds 
and Victory notes under section 6 of the act of March 38, 1919, 40 Stat., 
1311, being a part of the cost. must be added to the purchase price when 
computing the average cost under the limitations imposed by said act, and 
all bonds and notes purchased since July 1, 1920, from the sinking fund 
created by said act, must be considered in the computation without regard 
to their series or designation. 


Comptroller General McCarl to the Secretary of the Treasury, October 11, 

1922: 

I have your letter of September 28, 1922, requesting decision of two 
questions which may be stated as follows: 

1. Is the amount of the commission charged on the purchase of Liberty 
bonds and Victory notes when purchased on the stock exchange to be regarded 
as a part of the cost within the meaning of the provision in the act of March 
8, 1919, 40 Stat., 1311, to the effect that the “average cost of the bonds and 
motes purchased” from the sinking fund created under section 6 of said act 
“shall not exceed par and accrued interest?” 

2. Whether the limitation as to average cost applies to each issue of bonds 


and notes separately or to the aggregate of all bonds and notes purchased 
from the sinking fund since July 1, 1920? 


The first question is answered in the affirmative—that is to say, 
the amount of the commission must be regarded as a part of the cost 
in determining the “average cost” for the purpose of the limitation 
prescribed in section 6 of the act of March 3, 1919. To hold otherwise 
might result in the payment of more than the full par value of the 
bonds and notes, and I do not think such could have been the con- 
templation of the law. No commission is involved when bonds or 
notes are redeemed at par at maturity or when called, and as it was 
the evident intent of the law that no greater amount was to be paid 
from the sinking fund on account of the principal of the bonds and 
notes purchased thereunder than the aggregate par value of all such 
bonds so purchased, it must be held that the commission, which is in 
fact a part of the cost, must be added to the purchase price in deter- 
mining the “ average cost.” 

With reference tothe second question, I find nothing in the language 
of the provision to indicate an intent that any series of bonds or notes 
is to be considered separately in determining the average cost. You 
are advised, therefore, that the limitation with respect to average cost 
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applies to all bonds and notes purchased under authority of section 6 
of the act of March 3, 1919, from July 1, 1920, without regard to series 
or designation, 


RELIEF OF NAVY DISBURSING OFFICERS, 


The question of the lawfulness of a payment made is for determination by the 
accounting officers, and not for relief by a certificate by the Secretary of 
the Navy under the act of July 11, 1919, 41 Stat., 132, relating to the loss 
or deficiency of funds, vouchers, records, or papers. 


Decision by Comptroller General McCarl, October’12, 1922: 

The Secretary of the Navy, September 25, 1922, requested recon- 
sideration of decision dated August 18, 1922, wherein it was held 
that a certificate issued by him under the act of July 11, 1919, 41 
Stat., 132, did not authorize the relief of P. J. Willett, commander 
(SC) United States Navy, from responsibility for disbursements 
aggregating $250 charged against him in settlement N-18316, dated 
October 31, 1921. 

The name of J. K. MacKanni, during the period March 16 to 
August 4, 1914, was carried on the rolls of the Pearl Harbor Naval 
Station as a laborer. One, H. Hanakahi, who was employed there, 
represented ‘himself on pay days as being J. K. MacKanni and suc- 
ceeded in drawing the wages accruing to himself, as well as the wages 
credited to J. K. MacKanni. There was no laborer employed at the 
naval station by the name of J. K. MacKanni, but his name was 
carried on the pay rolls and payments aggregating $250 were made 
to other parties fraudulently representing themselves on pay days 
to be such laborer. 

The act of July 11, 1919, 41 Stat., 132, provides that— 


The accounting officers of the Treasury shall relieve any disbursing officer 
of the Navy charged with responsibility on account of loss or deficiency while in 
the line of his duty, of Government funds, vouchers, records, or papers, in his 
charge, where such loss or deficiency occurred without fault or negligence 
on the part of said officer: Provided, That the Secretary of the Navy shall 
have determined that the officer was in the line of his duty, and the loss or 
deficiency occurred without fault or negligence on his part: Provided further, 
That the determination by the Secretary of the Navy of the aforesaid ques- 
tions shall be conclusive upon the accounting officers of the Treasury: Provided 
further, That all cases of relief granted under this authority during any fiscal 
year shall be reported in detail to the Congress by the Secretary of the Navy. 


Under this provision of law the Secretary of the Navy, March 
31, 1922, certified that the $250 erroneously paid was a loss or de- 
ficiency which occurred without fault or negligence on the part 
of Commander Willett and that he was in the line of duty when 
the loss or deficiency occurred. In the decision of which reconsidera- 
tion is requested it was held that the quoted provision of law applied 
only to cases of actual physical loss and afforded no relief whatever 
to disbursing officers of the Navy from responsibility for unlawful 
payments. 

The contention has been advanced in the request for reconsidera- 
tion that the determination of facts relative to loss or deficiency 
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of public funds by disbursing officers of the Navy rests solely with 
the Secretary of the Navy, and that the accounting officers are with- 
out authority to question such determination, being specifically di- 
rected to relieve Navy disbursing officers of amounts so certified. 

The enactment furnishes no authority to the Secretary of the 
Navy to determine when disbursing officers of the Navy shall be 
entitled to credit in their accounts for payments made. 

The proper facts must be present and it is the duty of this office 
to examine every certificate of relief given under the act to see that 
the facts necessary to its operation are present. If the proper 
facts appear, no question arises as to the giving of the certificate. 
If the facts show there is no question of “loss or deficiency” of 
funds, vouchers, records, or papers, but the question is the lawful- 
ness of a payment made, the giving of the certificate is conclusive 
on none and can not be acted upon by this office. In the present 
matter there was no loss of funds, no deficiency in the vouchers, 
records, or papers. It was simply an unlawful payment—such a pay- 
ment as it is inherently the duty of the accounting officers to act 
upon. A certificate of relief in such a case would operate to destroy 
accounting. 

It may be observed also that the payments were made in 1914, more 
than four years prior to the act of 1919. Whether the enactment 
may be given the retroactive effect here attempted by the certificate 
may well be doubted. 

Upon careful reconsideration of the entire matter it must be con- 
cluded that the action heretofore taken by this office was correct and 
must be adhered to. 


NAVAL RESERVE FORCE PAY—OFFICERS IN CONFIRMED RANKS. 


The fact that commissions in confirmed ranks, issued to officers of the Naval 
Reserve Force, purport to be effective at some date prior to the date issued 
does not authorize the payment of such officers at the rates of pay appli- 
cable to the confirmed ranks prior to the date they established their 
respective qualifications before the examining board. 


Comptroller General McCarl to the Secretary of the Navy, October 13, 1922: 

There has been submitted to this office letter of May 18, 1922, 
from the Navy Allotment Office requesting decision whether Lieut. 
Howard R. Eccleston, United States Naval Reserve Force, is entitled 
to retainer pay in the confirmed ranks of lieutenant (j.g.) from 
March 30, 1920, and lieutenant from July 1, 1920, respectively? 

It is stated that Mr. Eccleston was given the provisional rank of 
lieutenant (j.g.) in the United States Naval Reserve Force (class 1) 
on February 25, 1918. and that he accepted said appointment on 
March 23, 1918; that he was given the provisional rank of lieutenant 
on September 4, 1918, and that he accepted that appointment on 
January 7, 1919; that on November 30, 1921, he reported to the 
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supervisory examining board at the navy yard, Washington, for 
professional examination for confirmation in the ranks of lieutenant 
(j.g.) and lieutenant, United States Naval Reserve Force (class 1), 
and that said examination was completed December 2, 1921; that 
on April 19, 1922, commissions issued for confirmed rank of lieu- 
tenant (j.g.) to rank from March 30, 1920, and as lieutenant to 
rank from July 1, 1920; and that on April 26, 1922, he accepted 
both confirmed commissions. It is stated that the dates — March 30, 
1920, and July 1, 1920 — are the dates on which Mr. Eccleston’s “ run- 
ning mates” in the regular Navy were advanced to corresponding 
ranks, 

In 26 Comp. Dec., 668, it was held that under the act of August 
29, 1916, 39 Stat., 587, officers of the Naval Reserve Force who had 
been given provisional rank and who were subsequently confirmed 
therein were entitled to retainer pay based upon confirmed rank 
from the date the board, duly appointed for that purpose, passed 
upon and reported upon the qualifications of the officers. 

The act of August 29, 1916, provided: 

No member shall be confirmed in his provisional grade, rank or rating until 
he shall have performed the minimum amount of active service required for the 
class in which he is enrolled, nor until he has duly qualified by examination for 
such rank or rating under regulations prescribed by the Secretary’ of the Navy. 

No person shall be * * * commissioned as an oflicer in any rank in 
any class of the Naval Reserve Force, * * * unless he shall have been 
examined and recommended for such * * * commission * * * by a 
board of three naval officers not below the rank of lieutenant commander, nor 
until he shall have been found physically qualified by a board of medical officers 
to perform the duties required in time of war, except that former officers and 
midshipmen of the Navy, who shall have left the service under honorable con- 
ditions and who shall hve enrolled in the Naval Reserve Force, may be ap- 


pointed in the grade and rank last held by them without examination other 
than the physical examination above prescribed. 


The act of July 1, 1918, 40 Stat., 711, which provides that “the 
promotion of officers of the Naval Reserve Force below the rank of 
lieutenant commander shall at all times be in accordance with such 
regulations as the Secretary of the Navy may prescribe,” and Cir- 
cular Letters No, 121-18, July 1, 1918, and No. 126-19, September 
10, 1919, which provide for the assignment of “running mates” do 
not control the pay of officers of the Naval Reserve Force upon pro- 
motion or confirmation, as the act of July 1, 1918, did not repeal the 
provisions of the act of 1916. 26 Comp. Dec., 668. 

There appears no law which fixes for the Naval Reserve Force a 
number for officers in each grade, and there can be no promotions 
to fill vacancy as is the case with officers of the regular Navy and 
which is the basis for an officer of the regular Navy being given rank 
from the anterior date on which the vacancy occurs. The act of 
August 29, 1916, appears clearly to indicate that each officer of the 
Naval Reserve Force shall be commissioned from the date he estab- 
lishes his qualification before an examining board. 
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You are accordingly advised that Mr. Eccleston is not entitled to 
retainer pay as a lieutenant (j. g.) confirmed from March 30, 1920, 
nor as a lieutenant confirmed from July 1, 1920. 





SERVICE TO BE COUNTED BY ENLISTED MEN 
LONGEVITY PAY. 





OF NAVY FOR 


Enlisted men of the Navy will be allowed credit for longevity pay purposes 
under section 10 of the act of June 10, 1922, 42 Stat., 630, for enlisted 
service in the Navy, active-duty service in an enlisted rating (other than 
training) as a member of the Naval Reserve Force, and enlisted service 
in the Coast Guard or former Revenue-Cutter Service. 





Comptroller General McCarl to the Secretary of the Navy, October 18, 1922: 
By your direction I have the letter of the Acting Paymaster Gen- 
eral of the Navy, dated August 7, 1922, requesting decision as to 
what service may be counted by enlisted men of the Navy for pur- 
poses of longevity increase of pay under the act of June 10, 1922, 
42 Stat., 625. 
Two specific questions are presented, as follows: 


(a) Shall active enlisted service performed by an enrolled or transferred 
member of the Naval Reserve Force be counted as “ enlisted service” for com- 
puting longevity pay under the terms of the act of June 10, 1922? 

(b) Shall-service performed by a member of the Coast Guard or former 
Revenue-Cutter Service, regardless of whether rendered with the naval forces 
or not, be considered as “ enlisted service” for computing longevity pay under 
the terms of the act of June 10, 1922? 


Section 10 of the act of June 10, 1922, 42 Stat., 630, provides in 
part: 


In lieu of all permanent additions to pay now authorized for enlisted men 
of the Navy and Coast Guard, they shall receive, as a permanent addition to 
their pay, an increase of 10 per centum on the base pay of their rating upon 
completion of the first four years of enlisted service, and an additional in- 
crease of 5 per centum for each four yeurs’ service thereafter, the total not 
to exceed 25 per centum. 


In construing prior laws for “ permanent additions” it was held 
that an enlistment in the Navy following a discharge from the Naval 
Reserve Force did not constitute a “reenlistment” in the Navy for 
purposes of continuous-service pay or pay authorized by General 
Order No. 34. Under prior Jaws, of which the act of August 22, 
1912, 37 Stat., 331, was the latest, an addition of continuous-service 
pay was payable only while the enlisted man maintained continuous- 
service status, viz, reenlistment in the Navy within four months of an 
honorable discharge therefrom or within four months of a discharge 
therefrom at expiration of enlistment; and the addition of pay 
under General Order No. 34 was payable only upon a reenlistment 
following a discharge from service therein that was terminated by 
expiration of enlistment. By reason of the provisions of the act of 
August 22, 1912, and of General Order No. 34, it was held that service 
in the Naval Reserve Force could not be considered as service in the 
Navy. For the computation of longevity pay for officers of the 
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Navy, active duty service as a member of the Naval Reserve Force 
was, however, considered as naval service. 23 Comp. Dec., 635; 25 
id., 327; 1 Comp. Gen., 531. 

Within the meaning of the act of June 10, 1922, the term “ enlisted 
service ” refers to service performed by an enlisted man as contrasted 
with that by an officer. While prior laws have termed the obliga- 
tion of service entered into by a member of the Naval Reserve Force 
as an “enrollment,” active service with the Navy rendered by a 
member holding an enlisted rating is in all respects identical with 
that of an enlisted man of the regular service and is “enlisted 
service ” as contrasted with that performed by an officer. 

The basic provision of the act of June 10, 1922, now in question is 
that the enlisted men shall receive an increase of pay upon the com- 
pletion of the first four years of enlisted service and an additional 
increase within limitations for each four years’ service thereafter. 
The periods of time prescribed—four years—apparently have refer- 
ence to the period of years prescribed for a naval enlistment, to wit, 
four years. But naval enlistments may be for other periods than four 
years, such as for two and three years, and undoubtedly the aggre- 
gate of naval enlisted service whether by four-year or lesser periods 
of enlistments may be taken to produce the four-year periods of 
longevity increase of pay authorized by the act of June 10, 1922, 
cited. The active service with the Navy of a member of the Naval 
Reserve Force is precisely the same service as the service in an enlist- 
ment in the Navy, and it inclines one to the broader view that the 
enlisted service stipulated in the act of June 10, 1922, cited, was more 
comprehensive than the service directly under an enlistment. There 
appears no reason why an enlisted man who previously as a member 
of the reserve was on active service with the Navy should not count 
the period of that active service as enlisted service for longevity 
purposes. it is the character of service the law contemplated, and 
while there may be other necessary distinctions between a member 
of the Naval Reserve Force and the enlisted man of the Navy, yet in 
the matter of the service in question there appears no such distinction 
as to preclude it from being counted for longevity purposes. 

The active service here referred to contemplates only that character 
of service corresponding to that rendered by an enlisted man of the 
regular Navy, viz, service for duty, and does not include active service 
“ for training” which a member of the Naval Reserve Force may have 
performed. 

Answering your question (a), you are advised that active-duty 
service with the Navy rendered by a member of the Naval Reserve 
Force while holding an enlisted rating may be counted as “ enlisted 
service ” by enlisted men of the regular Navy for the per cent increase 
in pay authorized by section 10. 
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While section 9 of the act of June 10, 1922, authorizes for enlisted 
men of the Army and Marine Corps a per cent increase for “ service 
in any of the services mentioned in the title of this act,” section 10 
limits enlisted men of the Navy and Coast Guard to an increase based 
on “enlisted service” and places these latter men upon a common 
basis. By reason of the absence of a definition of what services may 
be included, as appears for the Army and Marine Corps, there is an 
apparent intent to limit them to credit for enlisted services upon a 
common basis. As the act of June 4, 1920, 41 Stat., 835, authorized 
the counting of service in the Coast Guard and former Revenue- 
Cutter Service by enlisted men of the Navy for longevity pay, and 
the act of January 28, 1915, 38 Stat., 802, authorized the counting of 
service in the Navy by enlisted men of the Coast Guard, it would 
appear that in putting the enlisted men of these two services upon a 
common basis it was the intent of Congress that each should have 
the benefit of service in the other. 

Your question (4) is accordingly answered in the affirmative. 


DISPOSITION OF PROCEEDS OF SALE OF SUBSISTENCE AND QUAR- 
TERMASTER SUPPLIES, MARINE CORPS. 


Only that portion of the proceeds of the sale of subsistence and quartermaster 
supplies by the Marine Corps which represents the direct cost of the supplies 
so sold should be credited to the appropriation from which purchased; the 
proceeds from any excess in the selling price over the direct cost, added to 
cover expenses of handling and other overhead items, should be deposited 
as miscellaneous receipts. 


Comptroller General McCarl to the Secretary of the Navy, October 20, 1922: 

I have your letter of October 7, 1922, transmitting a letter of the 
Major General Commandant, United States Marine Corps, and re- 
questing a decision of the matter therein submitted, as follows: 


1. In connection with Marine Corps Orders #6 (series 1922), reference (b), 
copy inclosed, putting into effect 1 August, 1922, a ten per cent increase in 
the price as established by invoice, list, or cost of all articles of subsistence 
stores, and other quartermaster supplies of every description that may be 
sold to cover the cost of transportation, overhead expense, etc., the Quarter- 
master is crediting the appropriation out of which the supplies were purchased 
with the ten per cent as received from time to time on account of proceeds of 
sales. The question has arisen as to whether or not the ten per cent is being 
properly accounted for in crediting the appropriation or should it be deposited 
to the credit of “ Miscellaneous receipts.” It is therefore recommended that a 
decision of the Comptroller General of the United States be requested in this 
case, 


The copy of Marine Corps Orders No. 6 (series 1922), dated July 
31, 1922, issued, it appears, pursuant to the provision in the act of 
March 3, 1909, 35 Stat., 768, provides: 

Sale price of supplies: Effective August 1, 1922, 10 per cent will be added 


to the price, as established by invoice, list, or cost, of all articles of subsist- 
ence stores, and other quartermaster supplies of every description, that may 
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be sold to cover the cost of transportation, overhead expense of conducting 
sales, cost of handling and storage, materials used in effecting sales, delivery 
charges, and other expenses hitherto borne by the Government for which there 
has been no return to the Government, 


JOHN A. LEJEUNE, 

Major General Commandant. 

Approved : 
T. ROOSEVELT, 
Acting Secretary of the Navy. 

The act of March 3, 1909, 35 Stat., 768, provides: 
* * * Provided, That hereafter such stores as the Secretary of the Navy 
may designate may be procured and sold to officers and enlisted men of the 
Navy and Marine Corps, also to civilian employees at naval stations beyond the 
continental limits of the United States and in Alaska, under such regulations 
as the Secretary of the Navy may prescribe. 


Whatever heretofore may have been the authority for sales of 
stores at less than cost or at invoice without taking into account 
indirect costs, is not a matter necessary for consideration at this 
time, nor the question of maintaining organizations or forces for 
delivery purposes. The addition of the 10 per cent here in question, 
if it approximates the difference between direct cost and actual cost, 
is proper. 

Section 3678, Revised Statutes, provides: 

All sums appropriated for the various branches of expenditure in the public 


service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


The authority to sell the stores contemplates reimbursement of 
both the direct and indirect costs to the appropriations under which 
the same were borne, and reimbursement to any appropriations other 
than those bearing such costs would augment one appropriation at 
the expense of another and would contravene the letter of section 
3678, Revised Statutes, in that the application would not be “ solely 
to the objects for which they are respectively made.” 

It is thus clear that no authority exists for reimbursing the appro- 
priations bearing only the direct costs for other and indirect costs, 
etc., charged under other appropriations. 

Answering the question specifically, the 10 per cent or other proper 
percentage for application in lieu of indirect costs, etc., is properly 
for credit to miscellaneous receipts. 

It may be observed also that War Department appropriation act 
approved June 30, 1922, 42 Stat., 727, provides: 

None of the funds appropriated in this Act shall be used for the payment of 
expenses of operating sales commissaries other than in Alaska at which the 


prices charged do not include the customary overhead costs of freight, han- 
dling, storage, and delivery, * * 

None of the funds appropriated in this Act shall be used for payment of 
expenses of operating any utility of the War Department selling services or 
supplies at which the cost of the services or supplies so sold does not include 
all customary overhead costs of labor, rent, light, heat, and other expenses 
properly chargeable to the conduct of such utility, 
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See also “ Hearing before Subcommittee of House Committee on 
Appropriations, War Department appropriation bill, 1923,” pages 
380 to 383, inclusive. 

War Department Circular No. 190, September 8, 1922, Section IT, 
directed that— 





All funds collected as overhead expenses of operating sales commissaries, 
utilities or overhead from authorized sales of clothing and equipage and other 
quartermaster supplies, will be turned over by the quartermaster to the nearest 
disbursing or agent officer as required by paragraph 1, Section V, General 
Orders, No. 60, War Department, 1921, for deposit to the credit of the Treasurer 
of the United States, as miscellaneous receipts. 


PAY OF VICE ADMIRALS ON AND AFTER JULY 1, 1922. 





The pay to which a vice admiral of the Navy designated by the President under 
the provisions of the act of May 22, 1917, 40 Stat., 89, was entitled on June 
30, 1922, by virtue of such designation, is not pay to which entitled by reason 
of his “ grade and length of service,” and is not saved to him on and after 
July 1, 1922, by section 16 of the act of June 10, 1922, 42 Stat., 632. 


Comptroller General McCarl to the Secretary of the Navy, October 23, 1922: 
I have your letter of September 30, 1922, requesting decision whether 
section 16 of the act of June 10, 1922, 42 Stat., 632, preserves on and 
after July 1, 1922, to an officer of the Navy holding a commission as 
vice admiral dated July 1, 1921, the rate of pay he was receiving on 
June 30, 1922. The particular officer referred to is Vice Admiral 
John D. McDonald, United States Navy. I am unofficially advised 
that Vice Admiral McDonald is unmarried and has no dependents. 
Section 16 of the act of June 10, 1922, provides in part: 


That nothing contained in this Act shall operate to reduce the pay of any 
officer on the active list below the pay to which he is entitled by reason of his 
grade and length of service on June 30, 1922, not including additional pay 
authorized by the Act * * * approved May 18, 1920; * * *, 


Vice Admiral McDonald, was receiving pay on June 30, 1922, as 
prescribed in section 18 of the act of May 22, 1917, 40 Stat., 89: 


That the President be, and he is hereby, further authorized to designate six 
officers of the Navy for the command of fleets or subdivisions thereof and, 
after being so designated from the date of assuming such command until re- 
linquishing thereof, not more than three of such officers shall each have the 
rank and pay of an admiral, end the others shall each have the rank and pay of 
a vice admiral; and the grades of admiral and vice admiral are hereby author- 
ized and continued for the purpose of this Act: * * * Provided further, 
That the pay of an admiral shall be $10,006 and the pay of a vice admiral 
$9,000 per annum: Provided further, That in time of peace officers for the 
command of fleets and subdivisions thereof, as herein authorized, shall be 
designated from among the rear admirals on the active list of the Navy: Pro- 
vided further, That nothing herein contained shall create any vacancy in any 
grade in the Navy or increase the total number of officers authorized by law: 
Provided further, That when an officer with the rank of admiral or vice ad- 
miral is detached from the command of a fleet or subdivision thereof, as herein 
authorized, he shall return to his regular rank in the list of officers of the 
Navy and shall thereafter receive only the pay and allowances of such rank: 
*> * * 

That the provision in the Act of March third, nineteen hundred and fifteen, 
for the designation of commanders in chief of certain fleets with the rank of 
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admiral and for the designation of officers second in command of such fleets 
with the rank of vice admiral be, and the same is hereby, repealed. 


By reason of the provision of section 16 of the act of June 10, 1922, 
above quoted, the question is presented whether Vice Admiral Me- 
Donald may continue on and after July 1, 1922, and so long as he 
serves as a vice admiral, in receipt of pay at the rate of $9,000 per 
annum, or whether on and after said date he is entitled only to pay 
provided by section 8 of the act of June 10, 1922, which provides: 


That commencing July 1, 1922, the annual base pay of a * * * rear 
admiral (lower half) of the Navy, * * *, shall be $6,000; and the annual 
base pay ofa * * * rear admiral (upper half) of the Navy shall be $8,000. 
Every such officer shall be entitled to the same money allowance for subsist- 
ence as is authorized in section 5 of this act for officers receiving the pay of 
the sixth period and to the same money allowance for rental of quarters as is 
authorized in section 6 of this Act for officers receiving the pay of the sixth 
period: Provided, That when the total of base pay, subsistence, and rental 
allowance exceeds $7,500 for officers serving in the grade of * * * rear 
admiral (lower half) of the Navy * * * and $9,700 for those serving in 
the grade of * * * rear admiral (upper half) of the Navy, the amount 
of the allowances to which such officer is entitled shall be reduced by the 
amount of the excess above $7,500 or $9,700, respectively. Rear admirals of 
the Navy serving in higher grades shall be entitled, while so serving, to the 
pay and allowances of a rear admiral (upper half) and to a personal money 
allowance per year as follows: When serving in the grade of vice admiral $500; 
when serving in the grade of admiral * * * $2,200. 


The instant effect of section 16 of the act of June 10, 1922, is to 
make a comparison of the pay of an officer in the grade held June 
30, 1922, with the pay provided by the act of June 10, 1922, for that 
grade, and according as a comparison shows the new pay to be 
greater or less for that grade the saving clause would be applied. 
2 Comp. Gen., 57, 59. 

Section 8 of the act of June 10, 1922. bases the pay of a vice 
admiral upon the pay of a rear admiral of the upper half. The 
additional amounts which go to an officer holding the grade of vice 
admiral are by way of allowances. There is no specific pay pre- 
scribed in the act of June 10, 1922, for a vice admiral as in the act 
of May 22, 1917, and so there can be no comparison with the pay 
which Vice Admiral McDonald was receiving on June 30, 1922, ex- 
cept it be to compare it with the pay prescribed in the act of June 10, 
1922, for a rear admiral of the upper half or that of his regular 
and permanent grade. 

The act of May 22, 1917, specifically provided that the officer 
should receive “ the rank and pay of a vice admiral ” and that when 
the officer with such rank was detached he should return to his regu- 
lar rank and thereafter receive only the pay and allowances of 
such rank; and to accomplish it the act also provided that there 
should be no vacancy in any grade or increase in the total number 
of officers authorized by law. The provisions of the saving clause of 
the act of June 10, 1922, operate specifically upon the pay to which 
the officer is entitled by reason “ of his grade and length of service.” 
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The act of May 22, 1917, does not give the officer the grade of vice 
admiral but authorizes him to have the rank and pay thereof. The 
grade of the officer apparently remains as it was before and to 
which he must return after being detached from the duty of vice 
admiral. It is accordingly only his regular grade upon which the 
act of June 10, 1922, operates and which may not be decreased. 

You are accordingly advised that section 16 of the act of June 
10, 1922, is construed not to authorize pay on and after July 1, 1922, 
to a vice admiral] of the Navy at the annual rate prescribed in section 
18 of the act of May 22, 1917. 


MEDICAL TREATMENT—PRIVATE CITIZEN DEPUTIZED TO ASSIST 
CUSTOMS OFFICER. 


The deputizing of a private citizen under section 3071, Revised Statutes, by a 
customs officer to assist in making an arrest does not make such citizen an 
employee or officer of the Government, and does not obligate the Govern- 
ment to pay for medical treatment rendered necessary by injuries received 
while so deputized. 


Decision by Comptroller General McCarl, October 24, 1922: 

The Secretary of the Treasury applied July 29, 1922, for review of 
settlement No. T-9580, dated July 20, 1922, wherein was disallowed 
the claim of Dr. A. G. Church for $33 on account of professional 
services in resetting the shoulder of Harry Leonard, injured while 
assisting a customs officer in making arrests. 

It appears that on February 29, 1922, Mounted Inspector O. C. 
Dowe, at a point on the border near Ruidosa, Tex., detected two 
United States Army soldiers and two United States Army packers, 
in an automobile, smuggling 42 quart bottles of Mexican tequila into 
the United States; that Inspector Dowe arrested the parties, dis- 
armed them, and handcuffed two together and left them at the 
place of arrest; that he handcuffed the other two and took them with 
him in his automobile to the place a short distance away, known as 
Fischer’s ranch, where by authority of the provision of section 3071, 
Revised Statutes, he deputized Harry Leonard to assist him in tak- 
ing the two men left at the place of arrest to Marfa, Tex., b.fore the 
United States commissioner; that Leonard started from the place of 
arrest to Marfa, Tex., in the seized automobile, with one soldier 
seated on the seat beside him and one in the rear seat; that on the 
way the soldier on the rear seat picked up a starting crank which was 
on the floor of the automobile and struck Leonard over the head; that 
the soldier attempted to hit him a second time on the head, but 
Leonard dodged and the crank hit him on the shoulder, dislocating 
it. Dr. A. C. Church, of Marfa, Tex., was called, and the claim 
was for night trip and professional services in resetting Leonard’s 
dislocated shoulder. 
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The claim was disallowed for the reason that it was not a proper 
charge against the appropriation “ Collecting the revenue from cus- 
toms, 1922,” 41 Stat., 1376, which reads as follows: 


For collecting the revenue from customs, including not exceeding $200,000 
for the detection and prevention of frauds upon the customs revenue. 

Harry Leonard was required to render assistance to the mounted 
customs inspector under the provisions of section 3071, Revised 
Statutes, as follows: 

Every officer or other person authorized to make searches and seizures by 
this Title, * * * shall have authority to demand of any person within the 
distance of three miles to assist him in making any arrests, search, or seizure 
authorized by this Title, where such assistance may be necessary; and if such 
person shall, without reasonable excuse, neglect or refuse so to assist, upon 
proper demand, he shall be deemed guilty of a misdemeanor, punishable by a 
fine of not more than two hundred dollars, nor less than five dollars. 

A person orally deputized to assist in executing an arrest is neither 
an officer nor a mere private citizen while cooperating with an officer 
acting in his official capacity, but his legal position is that of a 
posse comitatus. 

It has been repeatedly held by this office that in the absence of 
a statute authorizing it or a provision in the contract of employment 
making it a part of the employee’s compensation, medical care and 
treatment is not authorized. It is clear that claimant is not an 
officer or employee of the Government and that there is no contract 
of employment, express or implied, which would have the effect of 
obligating the Government so as to authorize payment for medical 
attendance from an appropriation not specifically providing therefor. 

While claimant is to be commended for the valiant service 
rendered the Government, his right to medical attention at public 
expense, in the absence of a statute providing therefor, is one which 
properly addresses itself to Congress for relief. 

Upon review of the matter no differences are found and the set- 
tlement is sustained. 


CONTINUOUS AIR VOYAGES FOR TRAVEL-EXPENSE PURPOSES. 


Army officers traveling under orders by airplane between two or more stations, 
with necessary and designated stops for duty of not exceeding 72 hours 
each, are considered as on a continuous voyage and are entitled to actual 
and necessary traveling expenses. 


Comptroller General McCarl to Maj. Carl Halla, United States Army, 
October 25, 1922: 


I have your letter reading: 


The enclosed voucher in favor of J. Parker Van Zandt, 1st lieutenant, Air 
Service, for reimbursement of travel expenses in the amount of $41.85, incurred 
while proceeding by airplane, during the period from 10.45 a. m., June 20, 1922, 
to 8.00 p. m., June 26, 1922, from Washington, D. C., to Philadelphia, Penna. ; 
thence to Harrisburg, Penna.; thence to New York, N. Y., in connection with 
the study of terrain and landing-field information between the above-mentioned 
points, and return by airplane to Washington, D. C., in compliance with orders 
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from the Chief of Air Service dated June 17, 1922, copy herewith, is forwarded, 
with the request that a decision be rendered as to whether I am authorized to 
pay this account in view of the decision of the Comptroller General of the 
United States of June 8, 1922, in the case of Captain Burdette S. Wright, Air 
Service. 

In the decision referred to the Comptroller General held in part as follows: 

“Travel by air is not travel under the mileage laws, 25 Comp. Dec., 234; 
the statute was intended to provide for such expenses only as are incidental to 
travel by airplane, and (so far as subsistence is concerned), in the language of 
the regulation, only ‘during a necessary delay in a continuous voyage.’ The 
‘necessary delay’ contemplated by the provision is delay caused by the mode 
of travel. An arrival at a destination point is not a stop to be classed delay, 
but is a stop to perform duty, and is not within the provisions of the enact- 
ment.” . 

It would appear from the above quotation that the fact should be firmly 
established in this case that no duty, temporary or otherwise, was performed 
at any of the points enumerated in the directing travel order, but that all 
duty was accomplished en route to these places; that the delays at same 
were necesssary to a continuous voyage and that no delay was prolonged 
beyond the point of absolute necessity; such necessity being caused by the 
mode of travel. 


The act of July 11, 1919, 41 Stat., 109, provides: 


That hereafter actual and necessary expenses only, not to exceed $8 per 
day, shall be paid to officers of the Army and contract surgeons when traveling 
by air on duty without troops, under competent orders: 


Paragraph 12803, Army Regulations, C. A. R. 91, dated July 29, 
1919, provides in part as follows: 


An itemized statement of such expenses will be filed with each voucher for 
payment, using the following as a basis of what is allowable: 

a. The cost of transportation for self and baggage to and from the landing 
field. 

b. During a necessary delay in a continuous voyage, the actual cost of meals, 
lodging, baths, fees not to exceed 50 cents per day, transfer of self and baggage 
to and from the landing field, and fees to porters for handling baggage. 


The voucher is itemized as follows: 


Sub- 
Schedule of expenditures. weer 
0. 


“ “ 


Harrisburg, Pa., 


- “ Breakfast 
New York City, Dinner 
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Left Bolling Field 10.45 a. m. June 20, 1922. 

Returned Bolling Field 8.00 p. m. June 26, 1922. 

I hereby certify that it was impracticable to obtain additional vouchers over 
and above those herewith submitted. 

(Signed) J. P. VAN ZANDT, 
Ist Lt., A. 8. 

The charge for lodging on June 25 is not supported by a receipt. 

The question here presented is whether expenses in connection with 
necessary and designated stops for duty, in addition to stops attrib- 
utable to and made necessary by flying conditions, otherwise and 
properly characterized as delays, are of the character of actual and 
necessary expenses authorized to be paid officers of the Army when 
traveling by air on duty without troops under competent orders, as 
provided by the act of July 11, 1919. 

Where the stop to perform duty is of short duration, as in the 
instant case of not exceeding 72 hours, it appears a reasonable and 
practical procedure in accomplishing flying duty that the proceeding 
on to other places with similar short stops and finally returning to 
original point of departure, should be considered a continuous jour- 
ney entitling to actual and necessary travel expenses. In the in- 
stant case the flying duty at both Philadelphia and Harrisburg being 
less than and that at New York being approximately three days, 
or 72 hours, the actual and necessary expenses in-connection there- 
with were, if otherwise correct, such as may be reimbursed pursuant 
to the provisions of the act. 

As to the matter of the receipt for lodging, see decision of Novem- 
ber 1, 1921, in the case of Lieut. C. Goldsborough, 3 MS. Comp. Gen. 
82, wherein it was stated: 

The fact that the regulations provide for a certificate where it is actually 
impracticable to secure receipts does not warrant treating the regulation as 
merely requiring a perfunctory certificate. It is the universal custom of 
hotel keepers to give to guests a receipt for payment for lodging; especially so, 


if requested. A certificate that it was impracticable to secure such a receipt 
should, therefore, be accompanied with a shcwing of the facts. 


Excepting the item of lodging on June 25, 1922, you are authorized 
to pay the voucher presented, if otherwise correct. 


LEASE OF ISLANDS BY CONVENTION FOR LIGHTHOUSE PURPOSES. 


The leasing to the United States by Nicaragua, pursuant to convention of 
August 4, 1914, 39 Stat., 1662, of Great Corn and Little Corn Islands in the 
Caribbean Sea, for 99 years, with right of renewal for 99 years, with the 
provision that the islands should be “ subject exclusively to the laws and 
sovereign authority of the United States, during the terms of such lease 
and grant of any renewal or renewals thereof,” is a “cession of jurisdic 
tion” within the purview of section 4661, Revised Statutes, and permits 
the erection and maintenance thereon of beacon lights from the appropria- 
tion for general expenses of the Lighthouse Service. 


Comptroller General McCarl to the Secretary of Commerce, October 26, 1922: 
I have your letter of October 5, 1922, requesting decision as to 
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whether the use of the appropriation for “ General expenses, Light- 
house Service,” 42 Stat., 479, is authorized for the establishment and 
maintenance of a beacon light on one of the two islands in the Carib- 
bean Sea, known as the Great Corn Island and the Little Corn 
Island, which, by regulation made pursuant to the act of June 17, 
1910, 36 Stat., 534-9, have been included in and as a part of the 
ninth lighthouse district, as follows: 


9th District: The island of Porto Rico and the adjacent islands, the Ameri- 
can Virgin Islands, other islands and stations ceded to the United States in 
the West Indies, and islands in the Caribbean Sea or along the routes between 
the mainland of the United States and the Panama Canal Zone. 


The precise question involved is not stated but it is understood 
the inquiry relates to (1) the authority for the inclusion, by regula- 
tion, of the islands in question within and as a part of a lighthouse 
district and (2) the authority for the establishment of the light in 
question on leased territory. 

Sections 10 and 11 of the act of June 17, 1910, 36 Stat., 538, as 
amended by the act of March 4, 1913, 37 Stat., 736, provide: 

Sec. 10. That the Commissioner of Lighthouses, under the direction and con- 
trol of the Secretary of Commerce, shall, from time to time prescribe and dis 
tribute such regulations as he may deem proper for securing an eflicient, 
uniform, and economic administration of the Lighthouse Service. 

Sec. 11. That the Commissioner of Lighthouses, subject to the approval of 
the Secretary of Cothmerce, as soon as practicable, shall rearrange the ocean, 
Gulf, and lake coasts and the rivers of the United States, Porto Rico, and the 
naval station in Cuba into not exceeding nineteen lighthouse districts, * * *. 

The Great Corn and Little Corn Islands appear to be approxi- 
mately 40 miles off the east coast of Nicaragua, in approximately 12° 
of north latitude and 83° of west longitude and near the line of 
established steamship routes between the Panama Canal and New 
Orleans. These islands, pursuant to a convention of August 5, 1914, 
39 Stat., 1661, were leased to the Government of the United States 
for a term of 99 years, with option of renewal for an additional 99 
years and with the express agreement that they “shall be subject 
exclusively to the laws and sovereign authority of the United States 
during the terms of such lease and grant of any renewal or renewals 
thereof.” The purposes of their acquisition are stated to be “to 
facilitate in every way possible the successful maintenance and oper- 
ation of the Panama Canal.” 

The Commissioner of Lighthouses stated at the “ Hearing before 
Subcommittee of House Committee on Appropriations, Departments 
of Commerce and Labor appropriation bill for 1923,” pages 535, 
539, that— 

The ninth district includes the West Indies, Porto Rico, and the Virgin 
Islands; lights at Guantanamo in Cuba; the lighthouse on Navassa Islands on 
the route to the Panama Canal (every steamer going to Panama passes that) ; 


and the service also maintains three lights in the northwestern part of the 
Caribbean Sea. They are on coral reefs under the jurisdiction of the United 
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_ 


States, and on the urgent request of shipping on the Gulf they were put there 
three years ago. 
a « * * * * * 
I have given a description of the lighthouse districts. The work is handled 


through 19 districts, and I named on the record many of the headquarters of 
those districts but not all. 


The appropriation for “ General expenses, Lighthouse Service, 
1923,” 42 Stat., 479, provides: 


General Expenses: For supplies, repairs, maintenance, and incidental ex- 
penses of lighthouses and other lights, beacons, buoyage, fog signals, * * * 
including the establishment, repair, and improvement of beacons and day 
marks and purchase of land for same, * * *. 


Section 4661, Revised Statutes, provides: 


No lighthouse, beacon, public piers, or landmark shall be built or erected on 
any site until cession of jurisdiction over the same has been made to the United 
States. 

The cession of full jurisdiction over the territory was made to the 
United States, and I do not think that the fact of the occupation of 
the territory being by agreement, stated as a lease for 99 years with 
right of renewal for an additional 99 years, precludes the installa- 
tion and maintenance of a light on one of the islands if that is admin- 
istratively determined to be done. 


APPROPRIATIONS—GOVERN MENT FUEL YARDS. 


The provisions in the act of May 24, 1922. 42 Stat., 589, and prior appropria- 
tions, for the Government fuel yards, authorizing the crediting of receipts 
from the sale of fuel to the appropriation and reappropriating unexpended 
balances of prior years, does not convert such appropriation into a no-year 
revolving fund, and any unexpended balances remaining on the Treasury 
books after two fiscal years must be carried to the surplus fund and covered 
into the Treasury. 


Comptroller General McCarl to the Secretary of the Interior, October 26, 1922: 


«VJ, 


I have your letter of October 9, 1922, transmitting a letter from 
the Director of the Bureau of Mines wherein decision is requested as 
to whether the fuel yards maintenance and operation appropriation, 
42 Stat., 589, may be considered “ as a no-year revolving fund for gen- 
eral accounting purposes,” the request for decision, in effect, being 
as to whether, under existing legislation, all maintenance and opera- 
tion appropriation accounts for prior fiscal years may be closed out 
by credit under the appropriation for the fiscal year 1923 of the bal- 
ances thereunder so as to permit of payment thereunder of all obli- 
gations, whether incurred during the fiscal year 1923 or prior fiscal 
years, and so as to permit of the crediting thereunder of all amounts 
received, whether from sales made during the fiscal year 1923 or 
during prior fiscal years. 

The act of May 24, 1922, 42 Stat., 589, provides: 


Government fuel yards: For the purchase and transportation of fuel; storing 
and handling of fuel in yards; maintenance and operation of yards and equip- 
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ment, including motor-propelled passenger-carrying vehicles for inspectors, pur- 
chase of equipment, rentals, and all other expenses requisite for and incident 
thereto, including personal services in the District of Columbia, the unexpended 
balance of the appropriation made for these purposes for the fiscal year 1922 is 
reappropriated and made available for such purposes for the fiscal year 1923, 
and of such sum not exceeding $500 shall be available to settle claims for dam- 
ages caused to private property by motor vehicles used in delivering fuel: Pro- 
vided, That all moneys received from the sales of fuel during the fiscal year 1923 


shall be credited to this appropriation and be available for the purposes of this 
Paragraph; * * *°, 


The appropriations for prior fiscal years, which contained substan- 
tially similar provisions, were carried in the acts of July 1, 1918, 
40 Stat., 673; July 19, 1919, 41 Stat., 199; June 5, 1920, 41 Stat., 913; 
and March 4, 1921, 41 Stat. 1402. 

Each appropriation made was an annual appropriation and subject 
to the provisions of the so-called “covering-in act,” except that 
amounts received in one fiscal year on account of sales during a prior 
fiscal year are by the express terms of the several enactments required 
to be credited under the appropriations current when such sales were 
made and the unobligated portions of unexpended balances thus 
created are reappropriated. The obligated portions of unexpended 
balances of the respective appropriations are not transferred under 
the reappropriation of unexpended balances and, in so far as they 
remain on the books of the Treasury for two fiscal years, are required 
te be carried to the surplus fund and covered into the Treasury, 18 
Stat., 110: 37 Stat., 487. 

Answering the question specifically, the fuel yards maintenance and 
operation appropriation, 42 Stat., 589, may not be carried as a “ no- 
year revolving fund.” The appropriation, 42 Stat., 589, and all simi- 
lax’ appropriations for prior fiscal years, are annual appropriations 
and are required to be so carried and accounted for. 


WAR RISK INSURANCE—PERMANENT TOTAL DISABILITY RATINGS. 


Receipt by the Veterans’ Bureau of due proof of permanent total disability of 
the insured umler a converted war-risk insurance policy operates under 
the terms of the policy as a waiver of payment of premiums due there 
after, and saves the policy from lapsing for nonpayment of premiums 
from the date the permanent total disability is found to have existed, not- 
withstanding that such date may have been more than six months prior 
to the filing of the evidence and that the disability benefits are not pay- 
able prior to such six months’ period. 

The maturing of a war-risk insurance policy by the death of the insured, after 
the filing of evidence of permanent total disability and before any award 
and payment of permanent total disability insurance, does not require the 
deduction from the face of the policy of any premiums that might have 
been payable had no evidence of total disability been filed; and any 
premiums paid after the filing of such evidence should be refunded to the 
estate of the deceased, but no refund should be made of premiums paid 
up to the date the evidence of permanent total disability was filed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 27, 1922: 
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I have your letter of September 8, 1922, requesting decision as to 
the proper application of decisions of this office of February 4, 1922, 
as modified by decision of June 27, 1922, 1 Comp. Gen., 756, to cases 
of converted insurance now pending in your bureau. 

The decision of June 27, 1922, is to the effect that where a policy 
of converted insurance provides that death benefit to the beneficiary 
shall include all insurance not paid to the insured during his life- 
time as disability benefit, and a retroactive award of disability in- 
surance has been made before death but death has intervened before 
any payment of insurance has been made under the award, death 
supersedes the award of disability compensation and the refund of 
premiums based on that award, and vests in the beneficiary the right 
to all insurance carried by the policy, with the right in the bureau 
to retain all premiums collected for any period up to the death of 
the insured. 

You suggest that if in such case the premiums up to date of 
death are earned and may be retained by the bureau if paid, it might 
be argued that if they are not paid the insurance lapses and no death 
benefit can be paid to the beneficiary. No such inference can be 
drawn from the decision. A distinction should be made between 
the rating of permanent total disability which matures a policy for 
payment of disability insurance and the award of insurarice made 
under that rating. The award may fail because it is superseded by 
the death of the insured, in which case all of the insurance becomes 
under the terms of the policy payable to the beneficiary as death 
benefit, and the rating still may serve to prevent lapse of insurance 
for failure to pay premiums, if premiums have in fact not been paid. 
The policy provides for refund to the insured or to the beneficiary 
of unearned portions of premiums paid in advance, and for refund 
to the insured of premiums paid but unearned because of retro- 
active permanent total disability ratings, but does not provide for 
refund of the latter premiums to the estate of the insured or to 
the beneficiary in the event that they are not refunded to the insured 
before his death. 

The disability benefit clause of the policy provides: 

Upon due proof of the total permanent disability of the insured while this 
policy is in force, the monthly installments shall, except as hereinafter pro- 
vided, be payable to the insured and continue to be so payable during total 


permanent disability so long as he lives, and payment of all premiums due 
after receipt of such proof during total permanent disability shall be waived. 


You suggest that the provision for waiver of payment of all 
premiums due after due proof of permanent total disability requires 
a refund to the beneficiary of any premiums paid after receipt of 
such due proof, so that the bureau would be authorized to retain only 
such premiums as had been collected for a period up to receipt of 
the proof, 
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Strictly interpreted, the term “proof” is not synonymous with 
“evidence.” Proof is the effect of evidence, and in this strict sense 
proof of permanent total disability can not be said to have been 
received in the bureau until the evidence offered has been accepted 
as establishing the fact of permanent total disability. However, 
the two terms are used indiscriminately and the phrase “ receipt of 
proof” as used in this connection doubtless has reference to the 
receipt of evidence afterwards accepted by the bureau as establish- 
ing the fact of permanent total disability. 

In either view of the matter the provision deals with waiver of 
payment, not with refund of premiums. Apparently the provision 
contemplates that payment of all premiums which would otherwise 
fall due and become payable shall be waived from and after the 
receipt by the bureau of after accepted proof of permanent total 
disability. You do not state the bureau practice in this respect, 
but I assume from your submission that collection of premiums is 
continued after receipt of evidence of permanent total disability 
until final adjudication of the claim of such disability. If, notwith- 
standing this waiver of payment, premiums are in fact collected after 
the receipt of after accepted evidence of the disability, such premi- 
ums should be returned to the insured if living, or to his estate if 
he is dend—not as refund of unearned premiums provided for in 
the policy, but because they were not collectible under the terms of 
the policy. 

Refund of unearned premiums because of maturity of the policy 
on retroactive rating of permanent total disability depends upon the 
effective date of the disability rating and not upon the date the 
proof was received by the bureau, except in so far as the latter date 
fixes the termination of the six months’ period for which refund of 
premiums is authorized. The policy seems to contemplate that no 
premiums falling due after receipt of proof of disability will have 
been collected and that no refund of such premiums will be neces- 
sary. 

You have submitted for decision three typical cases, as follows: 

1. A has a policy of converted insurance in force on which he has paid the 
premiums for October. He becomes totally and permanently disabled in Oc- 
tober, files due proof of his condition, is rated and given an award in that 
month, but dies December 15, without having received any installment of the 
disability benefits and without having paid any premiums subsequent to that 
for October. Ordinarily the grace period for payment of the November pre- 
mium would expire December 1. Is the insurance in force on the date of his 


death; and if so, must the premiums for November and December be deducted 
from the proceeds of the policy? 

2. B holds a policy of converted insurance upon which premiums were paid 
to include December 31, 1920. He pays no premiums thereafter. On November 
1, 1921, due proof of his total permanent disability is received in the bureau 
and on January 1, 1922, he is rated as having’ been permanently and totally 
disabled on and after December 31, 1920. He’ is still living. May an award 
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of the disability insurance be made to him; and if so, from what date shall the 
disability installments be computed, and what adjustment, if any, must be made 
as to premiums? 


8. C is similarly situated in all respects, but dies in December, 1921, before 
the retroactive rating of permanent and total disability is made. Is the insur- 
ance payable to the beneficiary; and if so, what adjustment is to be made as 
to premiums? 


A was relieved from payment of premiums falling due after he 
filed due proof of his condition of permanent total disability; there- 
fore his insurance continued in force to the time of his death in 
December. No premiums for November or December were payable 
under the terms of the policy and therefore none need be deducted 
from the insurance. 

B’s insurance matured for permanent total disability on and after 
December 31, 1920. There could be no lapse for failure to pay pre- 
miums due after that time. Therefore an award of disability insur- 
ance may be made. Paragraph 9 of the policy provides that the dis- 
ability benefit may relate back to a date not exceeding six months 
prior to receipt of due proof of permanent total disability. Due 
proof in this case having been received November 1, 1921, disability 
benefit may relate back to May 1, 1921. This is merely a time limi- 
tation set for commencement of the disability benefit and does not 
affect the maturity of the insurance on the .effective date of the 
disability rating. While the policy did not mature December 31, 
1920, in the sense that the disability insurance installments became 
then due and payable, it did mature in the sense that the right to 
receive those installments commencing May 1, 1921, became vested 
as of that date. No premiums accrued to the bureau after the ef- 
fective date of the rating, none were paid, and therefore no premium 
adjustment is necessary. 

In the case of C all insurance is payable to the beneficiary and no 
adjustment of premiums is necessary. The insurance is payable 
to the beneficiary because the policy so provides. No adjustment 
of premiums is necessary because no premium was earned after 
the date the insured became permanently totally disabled as after- 
wards established, although the disability benefit could not have 
commenced until May 1, 1921. 

This disposes of the specific questions submitted. The question 
what would be the situation in the case of C if he had paid pre- 
miums for all months up to and including December, 1921, suggests 
itself. In such case premiums having been collected after Novem- 
ber 1, 1921, contrary to the waiver clause in the policy should be 
returned to the estate of the decedent. There should, however, he 
no refund of premiums due prior to November 1, 1921, either to 
the estate of the insured or to the beneficiary of the policy. 
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NATIONAL GUARD—PAY eae COMMANDING ORGANT- 


A battalion adjutant belongs to the battalion headquarters but not to the 
battalion headquarters company, and is accordingly entitled to pay for 
the satisfactory performance of his appropriate duties as an officer “ not 
belonging to an organization,” under section 109 of the national defense 
act, and, if actually in command of the battalion headquarters company, 
is entitled, in addition thereto. to the $240 provided by section 14, act of 
June 10, 1922, 42 Stat., 631, for officers commanding an organization of less 
than a brigade havipg administrative functions. (See 2 Comp. Gen., 795.) 


Comptroller General McCarl to the Secretary of War, October 28, 1922: 
I have your letter of September 29, 1922, as follows: 


A decision is respectfully requested as to whether a battalion adjutant com- 
manding an Infantry battalion headquarters company (per current Tables of 
Organization, National Guard), is entitled to be paid as an “ officer not be- 
longing to an organization” or as an “ officer belonging to an organization.” 
If the former (see par. 72, N. G. R., 1919), is he entitled to the additional pay 
provided by so much of sec, 14 of the act approved June 10, 1922, as reads as 
follows: 

“Hereafter in addition to the pay authorized in section 109, act of June 3, 
1916, as amended by the act of June 4, 1920, field officers and lieutenants of 
the National Guard commanding organizations less than a brigade, and having 
administrative functions, shall receive $240 per year for the faithful per- 
formance of the administrative duties connected therewith; * * * 

Attention is invited to 1 Comp. Gen. 424. 


The reference to paragraph 72, N.G. R., 1919, is doubtless intended 
to be to section 109 of the national defense act as amended by the 
act of June 4, 1920, 41 Stat., 783, which provides: 


PAY FOR THE NATIONAL GUARD OFFICERS.—Captains and lieutenants belonging 
to organizations of the National Guard shall receive compensation at the rate 
of one-thirtieth of the monthly base pay of their grades as prescribed for the 
Regular Army for each regular drill or other period of instruction authorized 
by the Secretary of War, not exceeding five in any one calendar month, at which 
they shall have been officially present for the entire required period, and at 
which at least 50 per centum of the commissioned strength and 60 per centum 
of the enlisted strength attend and participate for not less than one and one- 
half hours. Captains commanding organizations shall receive $240 a year in 
addition to the drill pay herein prescribed. Officers above the grade of captain 
shall receive not more than $500 a year, and officers below the grade of 
major, not belonging to organizations, shall receive not more than four- 
thirtieths of the monthly base pay of their grades.for satisfactory performance 
of their appropriate duties under such regulations as the Secretary of War 
may prescribe. Pay under the provisions of this section shall not accrue to 
any oflicer during a period when he shall be lawfully entitled to the same 
pay as an oflicer of corresponding grade in the Regular Army: * * *, 


Tables of Organization No. 27-P, dated November 23, 1920, for 
headquarters and headquarters company, Infantry battalion, peace 
strength, provides for the battalion headquarters a major (or lieu- 
tenant colonel) and one lieutenant. The headquarters company 
comprises a company headquarters of 8 enlisted men, an intelligence 
section of 13 enlisted men, and a communications platoon composed 
of a platoon headquarters of 1 enlisted man, a message center and a 
courier section of 7 enlisted men, a wire section of 6 enlisted men, 
a radio and panel section of 4 enlisted men, and a visual section of 
2 enlisted men; a total of 20 enlisted men for the platoon and 41 for 
the entire company. 
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The tables of organization provide that the headquarters company 
and the communications platoon shall be “ commanded by battalion 
staff officer” and that the “battalion staff consists of: Adjutant, 
intelligence officer, plans and training officer, supply officer. In 
peace, one officer performs the duties of all four.” 

The battalion adjutant is a battalion staff officer, and it is by 
reason of that assignment that he takes command of the head- 
quarters company. He does not “ belong ” to the headquarters com- 
pany but to the battalion headquarters, composed of himself and 
the battalion commander. As an officer “not belonging to an 
organization,” 1 Comp. Gen., 392, 394, section 109, provides that 
he “shall receive not more than four-thirtieths of the monthly base 
pay of” his grade, etc. Being in command of the battalion head- 
quarters company by reason of being the battalion adjutant he has 
administrative duties with respect to the company, and the $240 
provided by the quoted portion of section 14 of the act of June 10, 
1922, being in addition to the pay, generally, provided by section 
109, and not being limited as is the $240 provided in section 109 
for captains commanding organizations in addition to the drill pay 
therein prescribed it follows that the battalion staff officer in com- 
mand of the battalion headquarters company is also entitled to the 
additional pay provided for commanding an organization less than a 
brigade having administrative functions. 

Accordingly, you are informed that the battalion adjutant should 
be paid as an officer not belonging to an organization under section 
109 of the national defense act, and if actually in command of the 
battalion headquarters company he may be paid in addition thereto, 
under section 14 of the act of June 10, 1922, the additional pay 
therein provided for certain officers when in command of organiza- 
tions less than a brigade having.administrative functions. 


EXPENSES OF SUITS BY OR IN sre OF THE VETERANS’ 
BUREAU. 


The authority given the Veterans’ Bureau by section 313 of the war risk in- 
surance act, as amended by act of June 25, 1918. 40 Stat., 613, to bring 
suit on claims assigned to the United States by its beneficiaries, or to 
cause the same to be brought by the beneficiary himself, and requiring that 
the net proceeds of such suits shall be credited to the military and naval 
compensation appropriation, contemplates that all expenses connected with 
the suits shall be paid from the amounts so recovered, but when it is 
necessary to pay an expense in advance of the final adjudication of the 
suit such expense is properly payable from the general appropriation of 
the Veterans’ Bureau as an administrative expense. 


Comptroller General McCarl to William H. Holmes, disbursing clerk, United 
States Veterans’ Bureau, October 30, 1922: 


I have your letter of October 19, 1922, requesting decision whether 
a voucher for $33 stenographer’s fee for transcript of testimony 
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in the case of Charles Deuter v. Harrisburg Railway Company pre- 
sented to you for payment under the appropriation “ Military and 
naval compensation” may be paid by you and charged to that ap- 
propriation. 

The transcript for which this fee is charged was for the attorney 
for the plaintiff in the case, which is a suit for damages against the 
railway company instituted by a beneficiary of the Veterans’ Bureau 
at the direction of the bureau, in accordance with the provisions 
of section 313 of the war risk insurance act as amended by section 
18 of the act of June 25, 1918, 40 Stat., 613. 

Section 313 aforesaid provides that if the injury or death for 
which compensation is payable is caused under circumstances creat- 
ing a legal liability upon some person other than the United States 
to pay damages therefor, the director, as a condition to payment of 
compensation, may require the beneficiary to assign to the United 
States any right of action he may have to enforce that liabjlity; or, 
if it appears to be for the best interest of the beneficiary, the director 
may require him to prosecute the said action in his own name. The 
section provides further that— 


The cause of action so assigned to the United States may be prosecuted or 
compromised by the director, and any money realized or collected thereon, less 
the reasonable expenses of such realization or collection, shall be placed to 
the credit of the military and naval compensation appropriation. 


In case of recovery on suit brought or compromise settlement 
effected by the beneficiary, or in his behalf, the section provides that 
the amount recovered shall be credited upon any compensation pay- 
able to the beneficiary on account of the same injury or death. 

There is no specific provision for payment of expenses of suits 
brought by the director or under his direction, but authority for 
such payment is implied by the statutory provision for the exer- 
cise of this power and the performance of this duty by the director. 
It has been suggested that the appropriation for military and naval 
compensation should be used for this purpose in preference to the 
general administrative appropyjation of the bureau, because of the 
provision that net recoveries on suits shall be placed to the credit of 
the former appropriation, although the practice heretofore has been 
to charge such expenses to the genera] administrative appropriation. 

The conduct of suits brought by the director or under his direc- 
tion and regulation is a matter of bureau administration, and the 
necessary and proper resulting expense is an administrative expense 
of the bureau, properly chargeable to the appropriation for adminis- 
tration of the bureau. The statute contemplates that all expenses 
connected with these suits shall be paid from the amount recovered ; 
and wherever it is practicable to do so, payments should be made 
without use of the bureau appropriation; but where it is necessary 
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to pay an expense in advance of final adjudication of the suit, it 
should be paid from the general bureau appropriation. 

The expense in question was duly authorized and therefore is a 
proper charge against the appropriation “Salaries and expenses, 
United States Veterans’ Bureau, 1923.” Payment is authorized 
accordingly. 


REENLISTMENT ALLOWANCE—REENLISTMENT IN NAVY ON OR 
AFTER JULY 1, 1922, FOLLOWING DISCHARGE FROM ENROLL- 
MENT IN FLEET NAVAL RESERVE. 


Enlisted men of the Navy who, prior to July 1, 1922, had enrolled in the Fleet 
Naval Reserve within four months of discharge from the regular Navy, or 
who subsequent to July 1, 1922, had enrolled therein within three months 
of discharge from the regular Navy, and whose reenlistment in the regular 
Navy on or after July 1, 1922, was within three months of discharge from 
the Reserve, are entitled to the reenlistment allowance provided by section 
10, act of June 10, 1922, 42 Stat., 630. 


Comptroller General McCarl to the Secretary of the Navy, October 31, 1922: 

I have by your direction the letter dated August 3, 1922, from the 
Acting Paymaster General of the Navy, requesting decision whether 
an enlistment allowance is payable under the act of June 10, 1922, 42 
Stat., 625, upon reenlistment following service in an enrolled status in 
the Fleet Naval Reserve. 

The act of August 22, 1912, 37 Stat., 331, provided for a gratuity 
upon reenlistment in the regular naval service within four months 
of discharge therefrom, as follows: 


If any enlisted man or apprentice, being honorably discharged, shall reenlist 
for four years within four months thereafter, he shall, * * * be entitled 
to a gratuity of four months’ pay equal in amount to that which he would have 
received if he had been employed in actual service. 


These provisions were extended by the act of August 29, 1916, 
39 Stat., 590, to those reenlisting in the regular naval service on dis- 
charge from the Fleet Naval Reserve, as follows: 


That men who have enrolled in the Fleet Naval Reserve within four months 
of the date of their discharge from the regular naval service shall, upon re- 
enlistment in the regular naval service within four months of the date of dis- 
charge from the Fleet Naval Reserve, be entitled to the same gratuity and 
additional pay as if they had reenlisted in the regular naval service within 
four months of discharge therefrom. 


The provisions of these enactments were limited by the act of July 
12, 1921, 42 Stat., 139, as follows: 

Sec, 2. That hereafter no enlisted man in the Navy shall be paid on reenlist- 
ment an honorable discharge gratuity, or any proportionate part thereof, in 
excess of any amount equal to one month’s pay for each year of service in 
the last expiring enlistment of such enlisted man. 

There is no question that the provisions of the act of August 22, 
1912, authorizing reenlistment gratuity were repealed by section 10 
of the act of June 10, 1922, 42 Stat., 630, as follows: 


Existing laws authorizing a reenlistment gratuity to enlisted men of the 
Navy and Coast Guard are hereby repealed, and an enlistment allowance 
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equal to $50 multiplied by the number of years served in the enlistment period 
from which he has last been discharged, but not to exceed $200, shall be paid 
to every honorably discharged enlisted man of the first three grades who re- 
enlists within a period of three months from the date of his discharge; and 
an enlistment allowance of $25 multiplied by the number of years served in 
the enlistment period from which he has last been discharged, but not to ex- 
ceed $100, shall be paid to every honorably discharged enlisted man of the 
other grades who reenlists within a period of three months from the date of 
his discharge. 


The specific repeal is of the laws authorizing reenlistment gratuity 
to the Navy and Coast Guard. If this repeal is construed as em- 
bracing the act of 1916 relating to reenlistment in the regular Navy 
after discharge from the Fleet Naval Reserve, the effect would be 
that no gratuity would be provided for reenlistment under such con- 
ditions. It is not necessary to give effect to the repeal to consider 
it as embracing the act of 1916. A doubt appears in the matter, how- 
ever, from the fact that the act of 1916 relates to reenlistments within 
four months, whereas the act of 1922 authorizes gratuity on reen- 
listment within three months. The four months’ provision related 
to the reenlistment conditions then imposed by law and was descrip- 
tive thereof, and it is not so vital to the substance of the act of 1916 
that the three months’ provision of the act of 1922 may not be sub- 
stituted therefor. Accepting the substance of the act of 1916 as pro- 
viding for the condition of reenlisting through the Fleet Naval Re- 
serve, for which there is no substituted provision in the act of 1922, 
I am constrained to consider the act of 1916 not repealed to that 
extent. The requirement therein for reenlistment within four months 
becomes inconsistent with the provision in the act of 1922 for re- 
enlistment within three months, and under the provisions of section 
10 of said act of June 10, 1922, that all laws or parts of laws incon- 
sistent therewith are repealed, the four months’ provision of the act 
of 1916 is repealed, but this leaves its substance fully in force with 
the substitution of the three months’ provision. 

The clear purpose and intent of the act of August 29, 1916, was 
to authorize payment of honorable-discharge gratuity to enrolled 
members of the Fleet Naval Reserve who reenlisted in the regular 
Navy within the statutory period after discharge prescribed for en- 
listed men of the regular Navy to retain continued-service status, 
which at the time of enactment was within four months. 

While not so specifically stated, the enlistment allowance pre- 
scribed by the act of June 10, 1922, is in lieu of the previously author- 
zed honorable-discharge gratuity. The act of June 10, 1922, repeals 
the right to the latter, but the repeal provision is not to be con- 
strued as repealing the right of enrolled members of the Fleet Naval 
Reserve to the new enlistment allowance. See also 26 Comp. Dec.. 
489, 
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A member of the Fleet Naval Reserve who prior to July 1, 1922, 
enrolled within four months of discharge from the regular Navy 
and on or subsequent to July 1, 1922, enlists in the regular Navy 
within three months of discharge from the reserve has within the 
intent of the act of August 29, 1916, reenlisted within three months 
of the date of his discharge from his previous service in the regular 
Navy and is entitled to the enlistment allowance provided in sec- 
tion 10 of the act of June 10, 1922. . 

To be entitled to the allowance where the enrollment takes place 
on or subsequent to July 1, 1922, the enrollment must likewise have 
been within three months of discharge from the regular Navy as well 
as the reenlistment in the regular Navy being within three months 
cf discharge from the Fleet Naval Reserve. 

Your question is answered accordingly. 


PUBLIC BUILDINGS—REPAIRS AND IMPROVEMENTS. 


Treatment of the walls and ceilings of a public building with sound-deadening 
felt is not an item of repair or preservation but an improvement, and is 
not payable from the appropriation for repairs and preservation of public 
buildings. 


Comptroller General McCarl to the Secretary of the Treasury, November 1, 
1922. 


I have your letter of October 23, 1922, as follows: 


The acoustical properties of the district court room on the fourth floor of the 
post office and subtreasury building at Boston, Massachusetts, are reported by 
the judges to be very bad, and request made that steps be taken to improve 
the same. 

It is proposed to place sound-deadening felt of approximately one inch in 
thickness on the plastered walls and ceiling, and over this apply cloth, either 
plain or decorative in nature, leaving between the cloth and the sound-~leaden- 
ing felt an air space of about one-half inch. This treatment would be applied 
in panels, which would readily lend themselves to the spaces on the walls and 
ceiling. The edges would be covered with a suitable wood molding, all prop- 
erly secured to the plastered surfaces. 

The question has arisen as to whether the annual appropriation for “ Repairs 
and preservation of public buildings” is available for the work, and your 
opinion relative to the same would be appreciated. 


The proposed sound-deadening treatment of this court room is not 
a repair to the building, nor is it an item of expense of preservation 
of the building. It constitutes a contemplated improvement of the 
building which is not within the express terms of the appropriation. 
While use of this appropriation for minor improvements has been 
permitted (see 7 Comp. Dec., 684), the general policy has been to 
so restrict its use as to exclude payment from it for alteration or 
improvement of a building of any considerable magnitude or impor- 
tance, as to which it is customary and proper to obtain specific ap- 
propriation. 

In this instance the proposed improvement appears to be not one 
merely of convenient arrangement but one involving correction of 
defective construction, which should not be undertaken without spe- 
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cific authorization or appropriation therefor. You are accordingly 
advised that the appropriation “ Repairs and preservation of public 


buildings ” is not available for payment of expense of this proposed 
improvement. 


DISCHARGES FOR DEPENDENCY—ENLISTED MEN OF ARMY. 





A discharge by reason of dependent relatives, issued before the expiration of 

his enlistment to an enlisted man of the Army, by virtue of section 29 of 
; act of June 3, 1916, 39 Stat., 187, as amended by act of June 4, 1920, 41 
i} Stat., 775, is not a discharge for the soldier’s convenience, and entitles 
the soldier to the deferred enlistment allowance payable upon honorable 
discharge from an original three-year enlistment entered into between 
June 4, 1920, and June 30, 1921. 






Decision by Comptroller General McCarl, November 4, 1922. 

Martin Lester, private first class, Troop D, Eleventh Cavalry, dis- 
charged, requested, August 28, 1922, review of settlement W-853916, 
dated August 3, 1922, disallowing his claim for enlistment allowance 
of $90 by reason of his original enlistment, September 3, 1920, for 
a period of three years. 

Claimant was honorably discharged May 3, 1921, under the pro- 
visions of section 29 of the act of June 3, 1916, 39 Stat., 187, as 
amended by section 29 of the act of June 4, 1920, 41 Stat., 775, au- 
thorizing the Secretary of War, in his discretion, to discharge any 
enlisted man of the Army for causes occurring after his enlistment 
where members of his family become dependent upon him for care 
and support. He was discharged before the expiration of his three- 
year enlistment. Claim for $90 enlistment allowance was disallowed 
in the settlement, of which review is requested, on the ground that 
the discharge was for the soldier’s own convenience. 

The enlistment allowance in effect on September 3, 1920, when 
claimant originally entered the military service for a period of three 
years was provided for by section 27 of the act of June 4, 1920, 41 
Stat., 775, in language as follows: 

Hereafter original enlistments in the Regular Army shall be for a period of 
one or three years at the option of the soldier, and reenlistments shall be for 
a period of three years. Existing laws providing for the payment of three 
months’ pay to certain soldiers upon reenlistment are hereby repealed, and 
hereafter an enlistment allowance equal to three times the monthly pay of 
a soldier of the seventh grade shall be paid to every soldier who enlists or re- 


enlists for a period of three years, payment of the enlistment allowance for 
original enlistment to be deferred until honorable discharge. 


The act of June 30, 1921, 42 Stat., 74, repealed this provision 
providing for an enlistment allowance, but it was held that those 
originally entering the military service during the interval from 
June 4, 1920, to June 30, 1921, and who had payment of their en- 
listment allowance deferred until their honorable discharge were not 
deprived of the allowance by reason of the intervention of the act 
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of June 30, 1921, 1 Comp. Gen. 1; id., 214; id., 523. A discharge 
by reason of dependent relatives is not a discharge for the soldier’s 
own convenience. The discharge is not by way of favor or for the 
convenience of the soldier but for a cause authorized by law, and 
under such facts the discharge may be considered involuntary, en- 
titling the soldier to the deferred enlistment allowance if he other- 
wise comes within the provisions of the law, 13 Comp. Dec., 686. 

The claimant received an honorable discharge, and the settlement 
is reversed, $90 being certified due him. 


MEDICAL TREATMENT—RETIRED NAVAL OFFICERS. 


The provision of section 1586, Revised Statutes, prohibiting the payment of 
expenses for medical treatment of a naval officer when not on duty pre- 
cludes the reimbursement of the Public Health Service from naval appro- 
priations for medical treatment furnished a retired naval officer when 
not on active duty by a Veterans’ Bureau hospital. 

Comptroller General McCarl to the Secretary of the Navy, November 4, 1922. 

I have your letter of September 28, 1922, requesting decision 
as to whether payment is authorized of a bill for $15 rendered 
against the Navy Department by the Public Health Service for 
medical services rendered to Ensign John C. Sumpter, United 

States Navy, retired, by the United States Veterans’ Hospital No. 

51, of Tucson, Ariz. , 

You state that Ensign Sumpter was admitted to the Veterans’ 


Bureau Hospital, Tucson, Ariz., at his own request without the 
Bureau of Medicine and Surgery, Navy Department, being advised 
relative thereto until the said bill was presented for payment. 
While not so stated, it is understood that this officer was not on 
active duty at the time the said services were obtained. 
Section 1586, Revised Statutes, provides: 


Expenses incurred by any officer of the Navy for medicines and medical 
attendance shall not be allowed unless they were incurred when he was on 
duty, and the medicines could not have been obtained from naval supplies, 
or the attendance of a naval medical oilicer could not have been had. 


Navy Regulations, 1920, articles 1187-1189, prescribe the condi- 
tions and circumstances under which an officer of the Navy on duty 
may be furnished medical services where the services of a naval 
medical officer are not available, but no provision is made therefor 
for an officer not on duty. 

Ensign Sumpter appears to have had no authority on behalf of 
the Navy Department to incur the expense in question, and, the 
medical treatment thus having been obtained contrary to the law 
and regulations providing for furnishing medical treatment to offi- 
cers of the Navy, there is no obligation on the part of the Navy 
Department to pay for same. See 12 Comp. Dec., 28. 

The question presented is answered accordingly. 

60549° —23— Vol. 221 
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QUARTERMASTER SUPPLIES ISSUED TO RESERVE OFFICERS’ 
TRAINING CORPS AND NATIONAL GUARD WHEN NOT ON FED- 
ERAL DUTY—OVERHEAD PERCENTAGE. 


Such flat per cent as measures the actual cost of issues to Reserve Officers’ 
Training Corps when not in Federal service, under authority of the act of 
June 30, 1922, 42 Stat.. 719, is chargeable under the appropriation for quar- 
termaster supplies, ete., Reserve Officers’ Training Corps, and such cost of 
like issues to the National Guard not on Federal duty under the appropria- 
tion available for the Army proper. 


Comptroller General McCarl to the Secretary of War, November 4, 1922. 
I have your letter of October 20, 1922, reading: 


ows, 

Your decision is respectfully requested as to whether a flat rate of four per 
cent or any other sum may be charged against National Guard and Reserve 
Officers’ Training Corps appropr'ations upon issues to Reserve Oflicers’ Train- 
ing Corps and National Guard when not in Federal service under the authority 
contained in the Appropriation act, fiscal year, 1923, to cover cost of packing 
and crating, and if not, whether the appropriation “ Transportation of the 
Army and its supplies” may be charged therewith, and if not payable ont of 
those appropriations, is there any appropriation available for that purpose. 
The Quartermaster General States that it has been the practice of his office 
upon issue to the National Guard not in Federal service and Reserve Officers’ 
Training Corps to charge a flat rate in accordance with the provisions of Special 
Regulations 40, 40a, and 40b, War Department, reading: 

“The articles herein enumerated, when furnished to the National Guard not 
in the Federal service, and to other executive departments of the Government, 
shall have added to the prices herein given 4 per cent to cover the cost of 
packing, baling, or crating.” 


The appropriation for quartermaster supplies, etc., Reserve Offi- 
cers’ Training Corps, act of June 30, 1922, 42 Stat., 719, provides: 


For the procurement and issue, under such regulations as may be prescribed 
by the Secretary of War, to institutions at which one or more units of the 
Reserve Officers’ Training Corps are maintained, of such * * * supplies, 
tentage, equipment, and uniforms as he may deem necessary .* * * for 
transporting said * * * supplies and equipment from place of issue to the 
several inst'tutions and training camps * * * $3,100,000, to remain avail- 
able until December 31, 1923: Provided, That uniforms and other equipment 
or material issued to the Reserve Officers’ Training Corps in accordance with 
law shall be furnished from surplus or reserve stocks of the War Depart- 
ment without payment from this appropriation, except for actual expense in- 
curred in the manufacture or issue, in so far as said stocks are in excess of 
actual requirements of the Regular Army for the fiscal year 1923: * * *. 


The appropriation requires that the War Department furnish uni- 
forms, equipment, or matériel from surplus or reserve stocks without 
charge except the actual expense incurred in the issue thereof. If the 
flat rate of 4 per cent measures the actual cost of issue, the appropria- 
tion is properly chargeable therewith. 

The appropriation for arms, uniforms, equipment, etc., for field 
service, National Guard, act of June 30, 1922, 42 Stat., 749, provides: 


To procure by purchase or manufacture and issue from time to time to the 
National Guard upon requisition of the governors of the several States and 
Territories, or the commanding general, National Guard of the District of 
Columbia, such number of United States service arms with all accessories, Field 
Artillery and Coast Artillery, matériel, Engineer, Signal, and sanitary matériel, 
accouterments, field uniforms, clothing, equipage, publications, and military 
stores of all kinds, and a reserve supply of such arms, matériel, accouter- 
ments, field uniforms, clothing, equipage, and military stores of all kinds, as are 
necessary to arm, uniform, and equip for field service the National Guard of the 
several States, Territories, and the District of Columbia, $2,000,000: * * * 
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Provided, further, That the Secretary of War is hereby directed to issue from 
surplus or reserve stores and matériel now on hand and purchased for the 
United States Army such articles of clothing and equipment and Field Artillery, 
Engineer, and Signal matériel and ammunition as may be needed by the Na- 
tional Guard organized under the provisions of the Act entitled “An Act for 
making further and more effectual provision for the national defense, and for 
other purposes,” approved June 3, 1916, as amended by the Act approved June 
4,1920, This issue shali be made without charge against militia appropriations. 


The appropriation expressly directs the Secretary of War to issue, 
from surplus or reserve stocks, such articles of clothing, equipment, 
matériel, ete., as may be needed by the National Guard, and it ex- 
pressly provides that such “issue shall be made without charge 
against militia appropriations.” The direction to issue, and with- 
out charge against militia appropriation, requires that the burden 
of issue, the cost, be borne under the regular appropriation for the 
Army proper, namely, the appropriation for Army transportation. 

Answering the questions specifically, (1) such flat rate per cent 
us measures the actual cost of issue is authorized to be charged. in 
connection with issues to the Reserve Officers’ Training Corps, under 
the appropriation for quartermaster supplies, etc., Reserve Officers’ 
Training Corps, 42 Stat., 719-20, and (2) the costs of issue, in con- 
nection with issues to the National Guard, are required to be borne 
under the appropriation available for the Army proper. 


REPAIRS TO ARMS PROCURED FROM WAR DEPARTMENT. 


Appropriations under the control of the Post Office Department can not be used 
to reimburse the War Department for repairs to arms returned to it in an 
unserviceable condition, which it had issued to the Post Office Department 
under authority of the act of March 3, 1879, 20 Stat., 412, for the use of 
the Railway Mail Service in the protection of public money and property. 

Comptroller General McCarl to the Postmaster General, November 6, 1922. 

I have your letter of October 27, 1922, requesting decision whether 
the War Department may be reimbursed out of any appropriation 
under the control of the Post Office Department for the cost of re- 
pairing shotguns procured from the War Department for use in the 
Railway Mail Service and returned to the War Department in an 
unserviceable condition. 

The act of March 3, 1879, 20 Stat., 412, authorizes and directs the 
Secretary of War, at the request of a head of a department, to issue 
arms for the protection of public money and property. The act 
provides that the arms are to be accounted for to the Secretary of 
War and are to be returned when the necessity for their use has 
expired. 

In the case stated by you the arms have been returned to the 
custody of the War Department. Whatever repairs might be neces- 
sary is a proper charge against the appropriation which was made 
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for that purpose to the War Department and which is exclusively 
available therefor. 


You are advised that reimbursement of the cost of repairing the 


arms in question from any appropriation under your control is not 
authorized. 


BOARD AND LODGING—FURNISHING OF, AS PART OF COMPEN- 
SATION. 


The Veterans’ Bureau may furnish board and lodging to its employees as part 
of their compensation where its appropriations are available for the em- 
ployment of personal service and do not fix the compensation payable for 
the service to be employed, provided the individual contracts of employ- 
ment each contain a provision to the effect that board and lodging will 
be furnished to the employee as a part of his compensation. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 7, 1922. 


I have your letter of October 24, 1922, as follows: 


Pursuant to the ruling contained in the decision of the Comptroller of the 
Treasury, dated May 17, 1921, 27 Comp. Dec., 982, wherein it was held that 
the Federal Board for Vocational Education (United States Veterans’ Bureau) 
is authorized to furnish board and lodging in kind to persons undergoing 
courses of vocational rehabilitation in special cases, this bureau has been fur- 
nishing board and lodging to trainees at a number of vocational schools main 
tained by it. 

This service in the past has been furnished under contract with private 
agencies, but on account of the dissatisfaction that has arisen it is the inten- 
tion of the bureau on December 1, 1922, to take over this service and furnish 
it as a strictly bureau activity: This will, of course, involve the employment 
by the bureau of personnel skilled in work of this character, and it is the 
desire of the bureau in the employment of this personnel to adhere to the 
prevailing custom and furnish board and lodging as a part of the compensation 
to be paid for services to be rendered. 

*A question has arisen, however, as to the authority of the bureau to include 
meals and lodging as a part of the compensation payable to its employees, and 
for this reason your decision in the premises is respectfully requested. 


If there is an appropriation to your bureau under which there 
is authority for the employment of personal services of the character 
stated and the appropriation does not fix the compensation payable 
for such services, the proposed arrangement would be authorized 
provided the appointment or contract of employment in each case 
specifically stipulates that board and lodging will be furnished by 
the Government as a part of the compensation. The amount to be 
expended on this account should be stated. 

See also the act of March 4, 1913, 37 Stat., 790. 


DISABILITY COMPENSATION—RECEIPT OF, BY SAME PERSON 
FROM VETERANS’ BUREAU AND EMPLOYEES’ COMPENSATION 
COMMISSION. 


A person is not entitled for the same period to compensation under both the 
war risk insurance act and the employees’ compensation act, and, upon his 
election, to receive under the war risk act the amount received for the 
same period under the employees’ compensation act must be repaid to the 
United States and may be deducted from payments accrued under the 
war risk act. (See 2 Comp. Gen., 582.) 
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Decision by Comptroller General McCarl, November 9, 1922. 

James E. Turner requested, September 23, 1922, allowance of $30 
deducted from the August, 1922, payment of compensation made him 
by the United States Veterans’ Bureau in partial liquidation of 
$845.33 compensation erroneously paid him subsequent to September 
23, 1919, by the United States Employees’ Compensation Commis- 
sion. 

Claimant was in the military service during the recent emergency 
as a private, Company I, One hundred and sixteenth Infantry. 
After his discharge, April 2, 1918, from the military service he 
secured civilian employment in the Quartermaster Corps of the 
Army at the Army supply base, Norfolk, Va., and appears to have 
been standing beside a truck, while on duty, when he was struck, 
September 23, 1919, by a motor cycle, resulting in concussion of the 
brain, laceration of the scalp, and contusion of the back. He was 
paid by the United States Employees’ Compensation Commission, 
under the provisions of the act of September 7, 1916, 39 Stat., 742, 
compensation at the rate of $66.67 per month for the period Septem- 
ber 26 to October 6, 1919, and from November 5, 1919, to June 15, 
1921. Claimant stated that he was discharged from the military 
service by reason of tuberculosis, and he was paid by the Bureau of 
War Risk Insurance, later the United States Veterans’ Bureau, 
under the act of October 6, 1917, 40 Stat., 405, the sum of $3,092.69 
in disability compensation from the day following his discharge to 
June 30, 1922, Effective July 1, 1922, his disability, under the 
war risk insurance laws was rated as permanent and total, and his 
compensation increased to $100 a month, 

When it was ascertained that there were being made payments 
of compensation by both the Veterans’ Bureau and the Employees’ 
Compensation Commission, claimant was required to elect which he 
would continue to receive. See 27 Comp. Dec., 829. He elected to 
receive the compensation paid by the Veterans’ Bureau, and on 
July 31, 1922, he had been paid a total of $4,080.85, whereas he 
was entitled to have been paid only $3,235.02, resulting in an over- 
payment of $845.33, which is now being stopped at the rate of $30 
a month against the compensation. 

The question presented for decision is whether claimant, having 
been discharged from the military service and in receipt of com- 
pensation for a disability determined to have been incident to that 
service, is also entitled to be paid compensation by the United States 
Employees’ Compensation Commission by reason of a different dis- 
ability sustained as a civilian employee of the United States. 
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Section 302 of the war risk insurance act, as amended by the act 
of December 24, 1919, 41 Stat., 374, specifically provided : 


That any person who is now receiving a gratuity or pension under existing 
law shall not receive compensation under this Act unless he shall first sur- 
render all claim to such gratuity or pension. 


The question involved was answered in the negative by the Comp- 
troller of the Treasury, 27 Comp Dec., 451; id., 829, and it is 
now accepted that compensation may not be obtained by the same 
person under the war risk insurance laws and injured civilian em- 
ployees’ compensation laws. The claimant was not entitled to receive 
compensation from the Employees’ Compensation Commission while 
receiving compensation under the war risk insurance laws, and his 
claim for refund of deductions made from his war risk compensa- 
tion by reason of the erroneous payments must be and is denied. 


PUBLIC ROADS—REPAIR AND MAINTENANCE OF, BY TREASURY 
DEPARTMENT AS A HOSPITAL FACILITY. 


The authority in the act of March 4, 1921, 41 Stat., 1364, to provide additional 
hospital facilities, including approach work, roads, and trackage facilities 
leading thereto, contemplates the opening or acquisition of roads through 
private property adjacent to the hospital site, and does not authorize 
the repair and maintenance of a public road upon the conveyance of 
legal title to the road to the United States conditioned upon the continued 
use of the road by the general public. 


Comptroller General McCarl to the Secretary of the Treasury, November 9, 
1922. 


{ have your letter of November 4, 1922, requesting decision whether 
the provisions of the act of March 4, 1921, 41 Stat., 1864, authorizing 
the Secretary of the Treasury to provide additional hospital facilities 
for persons who served in the World War, including approach 
work, roads, and trackage facilities leading thereto, authorize the 
Secretary to repair ai. maintain a county road leading from the 
nearest railroad station to the approach to a hospital site at 
Tuskegee, Ala. 

It is shown that the Government has acquired a right of way over 
private lands from the hospital site to the county road, that the 
county road is in disrepair, and that there appears to be no likeli- 
hood of its being repaired and maintained in fit condition for the 
uses of the hospital unless it can be properly repaired and main- 
tained by the Government. The county officials have offered to con- 
vey this road and the bridges thereon to the Federal Government 
for the consideration of the Government maintaining them and leav- 
ing the road open for the use of the general public, but is not dis- 
posed to make any conveyance or agreement to allow the Government 
to close the road to the general public. 
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The authority to include in the hospital facilities to be procured 
approach work, roads, and trackage facilities conferred by the 
statute has relation to opening or acquiring roads through private 
property adjacent to the hospital site and does not authorize repair 
und maintenance by the Federal Government of a public road the 
repair and maintenance of which is a public matter to be cared for 
hy local authorities and paid for from local funds. 

The proposed conveyance of the road to the United States upon 
condition that it be left open as a public road would confer upon 
the United States no substantial right. In common with the gen- 
eral public, the Public Health Service has the right to pass over 
the road, and no other substantial right would pass under such 
a conveyance except the bare title to the land. Mere title to the 
land is not important. Under the proposed arrangement the United 
States would bind itself to repair and maintain a publie county 
road for use of the general public, and thus would assume a function 
und duty belonging to the county. 

You are accordingly advised that there is no authority of law for 
expenditure of Federal funds for the proposed repair and mainte- 
nance of this road. 


SALE OF SURPLUS WAR SUPPLIES—WARRANTY. 


The exhibition to a prospective purchaser of surplus war supplies of samples 
taken from the bulk at his request does not constitute such a sale by 
sample as raises a warranty as to the quality of the entire lot, it not being 
conclusively shown that both the Government and the purchaser contracted 
solely 'n reference to the samples or articles exhib‘ted. 

Comptroller Genera: *icCarl to the Secretary of War, November 9, 1922. 
By letter dated September 1, 1922, there was transmitted, with 
request for decision whether payment is authorized thereon from 
proceeds of sale of surplus Army supplies, certain papers pertaining 
to the claim of the Levinsohn-Koch Co. arising from a claimed 
damaged condition of a part of the underwear purchased by said 
company from the quartermaster department of the Army in March, 

1920. 

It appears that among the purchases made by claimant were two 

lots of underwear, one consisting of 120,000 pairs of drawers at 

$0.431 per pair and the other of 80,000 undershirts at $0.431 each. 

At the time these garments were purchased they were packed in 

bundles of 200 each, wrapped in paper, and bound with metal bands. 

Upon opening the bundles after delivery it was found that as a 

result of the packing some of the garments had become stained either 

from the paper or the metal bands. Claimant contends that be- 
cause of these stains the goods could not be resold as “ firsts” and 
claims a rebate on the purchase price, basing such claim upon an 
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alleged breach of warranty as to condition of the goods at the time 
of sale. 

The principles governing the use of proceeds of sale to make 
refunds to a purchaser on account of breach of warranty as to kind, 
quality, or condition of the goods sold have been announced by 
this office in former decisions and are to the effect that if it is clearly 
established that in the terms of sale there was an express or implied 
warranty as to the kind, quality, or condition of the goods sold and 
the goods delivered do not comply with the requirements of such 
warranty, the proceeds of sale may be used to make proper refunds 
to the purchaser. See decision of December 12, 1921, 1 Comp. Gen., 
318; unpublished decision of December 17, 1921, on claim of William 
Iselin & Co.; and decision of January 18, 1922, 1 Comp. Gen., 375. 
Before any such refund is authorized, however, it must be shown con- 
clusively that there was in the terms of sale a warranty or guaranty, 
either express or implied, as to kind, quality, or condition, that there 
was a breach thereof, and that actual damage resulted from such 
breach. 2 Comp. Gen., 55. 

The question for consideration in the case here presented is 
whether under the terms of the sale to claimant there was on the 
part of the Government a warranty, express or implied, that the 
goods were free from stains or imperfections. 

It is shown conclusively that there was no formal contract of 
sale. The goods were advertised for sale in a printed catalogue, 
schedule, or list published some time prior to February 20, 1920, in 
which it was stated that informal bids on the merchandise advertised 
would be accepted at any of the offices named therein until 3 p. m.. 
February 20, 1920, and it appears that claimant was on the Govern- . 
ment’s mailing list for such advertisements. Claimant did submit 
a bid prior to February 20, 1920, and said bid was formally accepted 
March 5, 1920. If the advertisement, informal proposal, and formal 
acceptance constitute the sale agreement in this case, then there can 
be no doubt that there was no warranty as to the condition of the 
goods, because the printed advertisement expressly stipulated that 
each lot offered is identified by a number and that “ goods are sold 
‘as is’ at the storage point.” 

That the Government regarded this sale as a sale under and in 
accordance with the terms set forth in the advertisement is evidence: 
by the fact that in the formal acceptance, the material sold is de- 
scribed and identified by specific reference to the advertisement and 
the item numbers therein. 

The only evidence presented in the papers transmitted with your 
submission tending to indicate that the sale was not made in aec- 
cordance with the advertisement is an affidavit executed July 31, 
1922, more than two years after the sale was made, by Christopher 
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Koch, treasurer of the claimant company, to the effect that he was 
not shown nor was his attention called to the printed list or adver- 
tisement nor to any of the terms or conditions of such list or 
advertisement at any time prior to July 24, 1922. Said affidavit is 
also to the effect that affiant inquired at the Inland Warehouse, 
Philadelphia, Pa., where the goods now in question were stored, 
whether the Government had any underwear for sale; that he was 
advised that the Government was offering for sale a large quantity 
of new summer undershirts and drawers and was shown a few 
samples; that a further inspection was made of a large number of 
shirts and drawers in the stock room; that he was informed by a 
clerk in the warehouse that the underwear being offered for sale 
was all new and in accordance with the samples shown; that he 
asked to inspect the original bales from which he would be supplied 
and was informed that this was not the custom and that it would 
take a long time and entail great trouble; that he insisted upon 
compliance with his request and thereupon was shown merchandise 
taken from 20 of the many thousand bundles stored there; that 
these 20 bundles were opened by splitting the end of the burlap and 
garments were pulled out promiscuously and shown to him; that 
the garments thus shown were unstained; and that he was told by 
the clerk that the merchandise on which the company bid would 
be strictly in accordance with the samples shown. 

Assuming that the facts relative to this sale were as indicated by 
the affidavit submitted by claimant, the transaction could not be re- 
garded as a sale by sample in the legal sense such as would carry 
with it an implied warranty as to quality and condition and as would 
remove the sale from the operation of the rule of caveat emptor. 

In Tiffany on Sales, second edition, page 263, the rule with respect 
to such transactions is announced as follows: 


It is not to be assumed that every sale where a sample is shown is a sale by 
sample; for the seller may show a sample and refuse to sell by it, requiring 
the buyer to inspect the bulk and to form his own judgment, or the buyer may 
decline to rely on the sample and require an express warranty. It must ap- 
pear that it was a term of the contract, express or implied, that the sale was 
by sample. 

To constitute a sale by sample in the legal sense of that term it 
must appear that the parties contracted solely in reference to the 
sample or article exhibited and that both mutually understood that 
they were dealing with the sample with an understanding that the 
bulk was to be like it. Wood v. Michaud, 63 Minn. 478. 

The reason for the implication of warranty is that there is no 
opportunity for personal examination of the bulk. And if the pur- 
chaser could examine the goods purchased the fact that such exami- 
nation would occupy time and be attended by labor and inconven- 
iences would not relieve him from the risk as to the condition of the 
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goods or make the seller liable as under a sale by sample. Barnard 
v. Kellogg, 10 Wall. 383. 

In Williston on Contracts, section 1004, the principle is stated as 
follows: 

It must not be assumed that in every case where a sample is shown a war- 
ranty of this sort arises. Thus the seller may take a sample of the goods, 
being himself ignorant as to their quality, and may represent vo the buyer 
merely that the sample which he exhibited was fairly taken from the bulk. 
If this representation is true and the seller neither represents nor promises 
that the goods shall be equal to the sample, he would not be liable if the bulk 
proved, in parts, not to be up to the sample. Whether a seller who exhibits 
a sample does represent that the bulk is like the sample, or merely that the 
sample was honestly and properly taken, and that the buyer must take his own 
risk as to the bulk, is a question of fact in each case. 

The papers accompanying your submission do not establish that 
any authorized agent or representative of the Government did war- 
rant or represent to claimant that the bulk of the goods sold was 
identical in quality or condition with the samples seen and examined 
by claimant’s representative. Claimant must be presumed to have 
known that the underwear which the Government was offering for 
sale had been purchased for use of the Army and was surplus stock 
in storage. Its representative went to the warehouse in which the 
goods were stored, saw the goods were packed in bales, wrapped with 
paper and bound with metal bands, and opened and examined some 
of the bales. 

After a careful examination of all papers accompanying your sub- 
mission, I must hold that the evidence presented does not establish 
that the sale was by sample, in the legal sense of the term, or that 
the Government made any representation equivalent to a warranty 
that the garments were free from stains. 

The question submitted is answered in the negative. 


TRAVEL ALLOWANCE—DISCHARGE BY PURCHASE. 


A discharge by purchase granted an enlisted man of the Army under authority 
of the act of June 16, 1890, 26 Stat., 158, is a discharge for the soldier's 
own convenience and he is not entitled thereon to travel allowance; nor can 
the purchase price, once paid on a proper application for such discharge, be 
refunded on allegation that the particular soldier was entitled to a dis- 
charge on surgeon's certificate of disability. 


Decision by Comptroller General McCarl, November 9, 1922. 

Paul G. Hampp, formerly private first class, Finance Department. 
requested, September 12, 1922, review of settlement No. W-147110, 
dated July 8, 1922, disallowing his claim for travel pay from Camp 
Lewis, Wash., to Barberton, Ohio, and refund of the sum of $120 
paid for his discharge February 7, 1922, contending that he should 
not have been required to purchase his discharge, but should have 
been discharged on a surgeon’s certificate of disability. 
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While serving at Camp Lewis, Wash., January 17, 1922, claimant 
addressed the following request, through military channels, to the 
commanding general of the Ninth Corps Area: 


1. Under the provisions of section 4 of the act of Congress approved June 
16, 1890, and Circular 201, War Department, July 29, 1921, request that I be 
discharged from the U. 8S. Army by purchase. 

2. My reasons for this request are: I am physically unfit for the service, per 
inclosed affidavit signed by Major L. O. Tarleton, M. C., Camp Lewis, Wash., 
which I received on taking examination for admittance to West Point; my 
father is compelled to enter a hospital to undergo a severe operation and I am 
needed to look after affairs. 

5. I enlisted for three years on January 20, 1921, at Columbus Barracks, and 
will have completed one year’s service on January 20, 1922. No previous 
service. 

4. I have sufficient funds to defray all costs if this request is granted. 

Section 4 of the act of June 16, 1890, 26 Stat., 158, referred to, 
provides: 

That in time of peace the President may, in his discretion and under such 
rules and upon such conditions as he shall prescribe, permit any enlisted man 
to purchase his discharge from the Army. The purchase money to be paid 
under this section shall be paid to a paymaster of the Army and be deposited 
in the Treasury to the credit of one or more of the current appropriations for 
the support of the Army, to be indicated by the Secretary of War. and be avail- 
able for the payment of expenses incurred during the fiscal year in which the 
discharge is made, 

The purchase price required was paid and claimant was discharged 
without travel pay. There is no authority of law for refund of the 
purchase price paid by an enlisted man for a discharge nor is he 
entitled, under the act of February 28, 1919, 40 Stat., 1203, to travel 
pay upon such a discharge for the reason that a discharge by pur- 
chase is a discharge for the soldier’s own convenience and does not 
entitle him to travel pay. United States v. Sweet, 189 U.S... 471; 2 
Comp. Dec., 252; 3 id., 109, 397; 5 id., 113; 7 id., 740. The dis- 
charge was made in accordance with claimant’s request. That he 
was in such a physical condition at the time that it might have been 
made the basis for applying for discharge under a surgeon’s certifi- 
cate of disability can not now be considered. His request for dis- 
charge referred to his being physically unfit and also that he was 
needed to look after affairs because of his father undergoing an 
operation. The request represented that he had the funds to pay 
for discharge, and it clearly preferred discharge by purchase rather 
than the uncertainty of being granted discharge for physical dis- 
ability. 

Upon review of the matter no difference is found and the settle- 
ment is sustained. 


DEDUCTED OVERPAYMENTS TO ENLISTED MEN OF ARMY UNDER 
SAVING CLAUSE IN ACT OF JUNE 4, 1920—REFUNDMENT UNDER 
RELIEF ACT OF SEPTEMBER 22, 1922. 

Payments erroneously made to enlisted men of the Army as under the saving 

clause in act of June 4, 1920, 41 Stat., 762, and subsequently deducted from 


amounts due the soldier, are within the purview of the relief act of Sep- 
tember 22, 1922, 42 Stat., 1018, and should be repaid to the soldier. 
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Decision of Comptroller General McCarl, November 10, 1922. 

Thomas H, Bergne, now sergeant, pigeon section, Signal Corps, 
United States Army, requested, August 3, 1922, review of settlement 
No. W-775857, dated December 20, 1921, by which was disallowed 
his claim for the refund of amounts deducted from his pay by Army 
disbursing oflicers during the period July 1, 1920, to September 1, 
1921, to make good overpayments during the same period resulting 
from payments to him of pay under the saving clause contained in 
section 4-b of the act of June 4, 1920, 41 Stat., 762. The claim 
was properly disallowed. However, subsequent thereto the act of 
September 22, 1922, 42 Stat. 1018, was passed to relieve cases such 
as this, and the claim will be considered now as made under that 
statute. The act provides: 

That all payments heretofore made in good faith to enlisted men while in 
active service by reason of anything contained in that portion of the proviso 
of section 4b of the Act entitled “An Act for making further and more effectual 
provision for the national defense, and for other purposes,” approved June 3, 
1916, as amended by the Act entitled “An Act to amend an Act entitled ‘An 
Act for making further and more effectual provision for the national defense, 
and for other purposes,’ approved June 3, 1916, and to establish military 
justice,” approved June 4, 1920, reading: “That nothing in this section shall 
operate to reduce the pay which any enlisted man is now receiving during his 
current enlistment and while he holds his present grade,” be, and the same 
hereby are, validated for all purposes, irrespective of whether such payments 
conform to decisions of the Comptroller of the Treasury or the General Ac 
counting Office; and such payments shall be passed by the proper accounting 
officers of the United States to the credit of the disbursing officers making the 
same. Any sums of money which may have been deducted from the pay of 


any enlisted man on account of any such payment validated by this Act shall 
be refunded. 


Claimant, on June 4, 1920, was a private, first class, Quarter- 
master Corps, in fifth enlistment period and entitled to base pay of 
$18; continuous service pay, $12; war increase, $15; plus 20 per 
cent thereon, $9; total $54. On June 11, 1920, he was promoted to 
corporal, Quartermaster Corps, and entitled to base pay of $24: 
continuous service pay, $12; war increase, $12, with 20 per cent 
thereon; $9.60; total, $57.60. On July 1, 1920, he was regraded 
private, Quartermaster Corps, specialist, fifth class, and under the 
provisions of the act of June 4, 1920, was entitled to base pay of 
$30, with longevity thereon of 20 per cent for over 10 and less than 
15 years service (until Aug. 10, 1920, when he entered his six- 
teenth year of service), $6, plus pay of a specialist, fifth class, $8; 
total, $44. 

Under the construction of the saving clause contained in sec- 
tion 4b of the act of June 4, 1920, both by the Comptroller of the 
Treasury and by this office, claimant was not within its benefits, as 
he had a change of grade June 11, 1920, from that held on June 4, 
1920. 27 Comp. Dec., 490; 1 MS, Comp. Gen., 346-A, August 8, 
1921. 
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However, claimant was paid by disbursing officers of the Army, 
as follows: 


July, August, October, and November, as a corporal Q. M. C., 5th enlist- 
ment period, the grade held June 30, 1920, $57.60 per month. 

September, 1920, as a private, over 15 years’ service, specialist, 5th class, 
$47, and deduction made for overpayment July and August, $10.60 per month; 
total, $21.20. 


December 1920 and January and February, 1921, as private, Ist cl. Q.M.C., 
5th enlistment period (grade held June 4, 1920) (base, $18; continuous serv- 
ice, $12; war increase, $15; plus 20 per cent thereon under act of May 18, 1920, 
41 Stat., 602), $54; plus pay of specialist, 5th class, $8; total, $62. and was 
paid in addition as short payment, July to November, 1920, $4.40 per month, 
difference between pay as a corporal, Q.M.C., 5th enlistment period, $57.60, 
and pay as then calculated. The correct payment for September, 1920, was 
apparently overlooked. 

March to August, inclusive, 1921, he was paid as private, over 15 years’ 
service, specialist, 5th class, $47, under act of June 4, 1920, and there was 
charged against him during this period overpayments at the rate of $15 per 
month (difference between $47 and $62) for the eight months July, 1920, to 
and including February, 1921, $120, again overlooking the correct payment for 
September, 1920, and the collection from the soldier of $21.20 for overpayments 
paid currently for July and August, 1920. 


Subsequently the soldier was paid at the rates established by the 
act of June 4, 1920, and not under the saving clause contained in 
that act. The payments made to claimant under the saving clause 
were not in conformity with, but contrary to, decisions of the Comp- 
troller of the Treasury and the General Accounting Office. The act 
of September 22, 1922, validates all payments theretofore made in 
good faith to enlisted men in active service under the saving clause 
in section 4b of the act of June 4, 1920. There is no question but 
that the payments under the saving clause in this case were made 
in good faith, and had collection not been made from the soldier, 
the payments would have been passed to the credit of the disburs- 
ing officers concerned under the provisions of the act of September 
22, 1922. If the payments are validated by the act and deductions 
had theretofore been made from the pay of the soldier, the act 
directs that refund shall be made of the sums of money so deducted. 

Accordingly, upon a review of the matter, it is found that under 
the act of September 22, 1922, claimant is entitled to refund of the 
amount deducted from his pay because of overpayments under the 
saving clause in section 4-b of the act of June 4, 1920, amounting 
to $141.10. A new settlement will be stated and the net amount due 
soldier, after deducting any overpayments on other accounts that 
may have been made to him, will be allowed. 


ENLISTED MEN OF NAVY DISCHARGED FOR DISABILITY RESULT 
OF OWN MISCONDUCT—TRAVEL ALLOWANCE AND REIMBURSE- 
MENT FOR TRANSPORTATION. 


An enlisted man of the Navy discharged on a surgeon's certificate of disability 
incurred as the result of his own misconduct is not honorably discharged 


and is not entitled to travel allowance under the act of February 28, 1919, 
40 Stat., 1203. 
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The act of July 12, 1921, 42 Stat., 124, providing for transportation to their 
homes of enlisted men of the Navy discharged on medical survey, together 
with subsistence and transfers en route or cash in lieu thereof, does not 
authorize cash in lieu of transportaticn. and when transportation is 
offered and refused and travel not performed the claimant is not entitled 
to reimbursement of the expenses of such travel. 


Decision by Comptroller General McCarl, November 10, 1922. 

George D. Hodge, former fireman, first class, United States Navy, 
has requested review of settlement N-147085, dated July 7, 1922, 
disallowing him travel allowance or reimbursement for cost of trans- 
portation and subsistence from Washington, D. C., to St. Louis, Mo., 
by reason of his discharge from the Navy June 14, 1922. 

Under date of July 18, 1922, the Bureau of Navigation, Navy De- 
partment, reported as follows: 

Replying to reference the bureau advises that Hodge reenlisted at New York, 
N. Y., 18 July, 1919. Home address as shown on records, St. Louis, Mo. Was 
discharged from the naval hospital, Washington, D. C., 14 June, 1922, account 
physical disability incurred as result of own misconduct. Mileage was not paid, 
as the discharge was not granted under honorable conditions. Hodge was 


offered transportation and subsistence to his home, St. Louis, Mo., but same 


was refused, as he desired to go to Baltimore. No transportation was fur 
nished. 


Claimant has taken issue with the portion of this report that 
shows offer of transportation and subsistence to St. Louis, contend- 
ing that nothing was offered him upon discharge. Such a matter is 
one of fact which must be accepted as established in accordance with 
the report of the Navy Department in the absence of record evidence 
to the contrary. 

The act of February 28, 1919, 40 Stat., 1203, in force at the time 
of claimant’s discharge, authorized payment to an enlisted man 
“ honorably discharged ” from the Army, Navy, or Marine Corps of 
5 cents per mile from the place of his discharge to his actual bona 
fide home or residence, or original muster into the service, at his 
option. 

A man is held to be “ honorably discharged” within the meaning 
of this act when he is not dishonorably discharged or discharge: 
without honor, but is discharged under honorable conditions; that 
is, the discharge must be consistent with honor. 25 Comp. Dec., 792: 
1 Comp. Gen., 158. 

The discharge of claimant was made on surgeon’s certificate of 
disability incurred as result of his own misconduct. A discharge 
because of disability rendering a man unfit to complete his term of 
enlistment which resulted from his own misconduct is clearly one 
without honor and could not be classed as under honorable condi- 
tions entitling the discharged to payment of travel allowance under 
the statute. 

Annual appropriation acts for the naval service have provided 
for transportation to their homes, if residents of the United States, 
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of enlisted men and apprentice seamen discharged on medical sur- 
vey, with subsistence and transfers en route or cash in lieu thereof. 
The applicable appropriation in this case is found in the act of 
July 12, 1921, 42 Stat., 124. This provision is applicable for the 
purpose of returning a man discharged from the Navy on medical 
survey who is not otherwise entitled to payment of travel allowance 
on a mileage basis (1 Comp. Gen., 56) and authorizes transportation 
in kind only, with either subsistence and transfer en route in kind 
or advancement of cash to pay for such subsistence and transfers. 
Authority to make the cash advancement, however, does not extend 
to the cost of transportation. The provisions of these annual ap- 
propriations are contained in Article 1690, Naval Regulations, 1920 

In accordance with this statutory authority and regulations, claim- 
ant was offered a railroad ticket to St. Louis, the place shown to 
have been his home by the record, and $2.25 to pay for his meals en 
route. The offer having been refused and the travel not performed, 
claimant has no right to reimbursement of the expenses of such 
travel. 16 Comp Dec., 556; 7 id., 734. 

Upon review of the matter the settlement is sustained. 








RELIEF OF DESTITUTE AMERICAN SEAMEN. 


The question of when or how long after discharge an American seaman may 
be entitled to relief is not one dependent upon time alone but one of fact, 
to be determined primarily by the consular officer to whom the application 
for relief is made from all facts bearing on the question of whether the 
particular seaman continues to hold himself out for service as a seaman 
or has abandoned the occupation of seaman. 


Comptroller General McCarl to the Secretary of State, November 10, 1922. 

I have your letter of November 3, 1922, Co-196.7/1894, relative 
to a dispatch from the American consul general at Guayaquil, 
Ecuador, stating that American seamen who have been employed on 
land for varying lengths of time in foreign countries occasionally 
present themselves at his office for relief as destitute seamen, and 
inquiring how long after discharge of a seaman, followed by resi- 
dence on land for the purpose of obtaining employment, he is en- 
titled to relief. 

You ask, if it is practicable, a definite’ general decision on this 
question be rendered, in order that appropriate instructions may be 
sent to consular officers for their guidance. 

A specific rule applicable to a general class of cases of the kind 
in question can not be stated. 

In expressing my opinion to you upon a similar question, June 
27, 1922, 1 Comp. Gen., 760, it was said: 

The purpose of the statute in question (section 4577, R. S.) was to promote 


service in the United States merchant marine by providing relief for American 
seamen who might become destitute as a result of their calling and by return- 
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ing said seamen to the United States in order that they might again engage 
in the service of the United States merchant marine. While it is not necessary 
in order to obtain relief that the seaman’s last employment before application 
for relief be as a seaman on an American vessel, yet it can not be assumed 
that it was the intent or purpose of the law that a person who had once been a 
seaman of the United States should forever thereafter upon becoming destitute 
be entitled to the relief provided. The law contemplated that the relief 
authorized thereunder should be provided only to those who at the time of 
application for relief are by habit and intent bona fide members of the American 
merchant marine. An American seaman who after being discharged as such 
in a foreign country accepts employment on land and does not return to the 
sea nor apply to the consul for relief for more than a year after his discharge 
as a seaman, must be presumed to have abandoned his former vocation. 

The opinion then expressed referred to specific cases of extreme 
time, viz, application after engagement in other pursuits when more 
than three years had elapsed. The question presents itself as one 
of fact, however, and does not necessarily depend upon the element 
of time alone. The circumstances of each case must necessarily be 
considered, having in view the beneficial intent of the relief act. 
It would seem that an American seaman to be entitled to the relief 
provided should continue to hold himself out for service as such, 
and as long as he so held himself out it was within the purpose of 
the act of relief to afford the aid necessary to place him where he 
might reenter that service. But if one of that designation enters 
another occupation, or does other acts which coupled with prolonged 
delay in applying for relief, evidence an abandonment of that 
service, he would seem to lose the character and status of a seafar- 
ing man and would therefore not be entitled to relief within con- 
templation of the act. 

As to whether an applicant comes within the designation of a 
“destitute seaman” within the intent of the act, 4577, Revised 
Statutes, is a matter in the first instance for determination by the 
American consuls, whose action therein in the absence of contrary 
facts would be sufficient. 3 Comp. Dec., 40. See in connection 
herewith, R. 8. 4573, 4574, 4575, 4576, as to the evidence, and also 
Consular Regulations, paragraphs 262 and 263. 


AUTOMATIC PROMOTION OF POST OFFICE CLERKS AND CAR- 
RIERS—CREDIT FOR SERVICE AS ARMY FIELD CLERK. 


Service as an Army field clerk in the World War is “ military ” service for the 
purpose of the automatic promotion under the act of June 5, 1920, as 
amended, of postal clerks in the service on October 1, 1920. 

Comptroller General McCarl to the Postmaster General, November 11, 1922. 

I have your letter of October 31, 1922, presenting the question 
whether service as an Army field clerk during the late war is service 
in the military service of the United States within the meaning of 
the provision in the act of June 5, 1920, 41 Stat., 1049, as amended 
by the act of March 1, 1921, 41 Stat., 1151, and section 6 of the act 

of June 19, 1922, 42 Stat. 662. 
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‘The provision in the act of June 5, 1920, relative to the promotion 
of clerks in first and second class post offices and carriers in the 
City Delivery Service, provided that said clerks and carriers should 
have credit for actual time served as substitutes on a basis of one 
year for each 365 days of eight hours each served as substitute. The 
act of March 1, 1921, amended said provision by providing that said 
employees who served in the military, marine, or naval service of the 
United States during the World War “shall receive credit for all 
time served in the military, marine, or naval service on the basis of 
one day’s credit of eight hours in the Postal Service for each day 
served in the military, marine, or naval service.” Section 6 of the act 
of June 19, 1922, provided that the provision relative to allowance 
of credit for military, marine, or naval service should apply to said 
employees “ who were in the Postal Service on October 1, 1920.” 

Army field clerks belong to one of the anomalous classes in the 
Army as now constituted who are in and of the Army, but are 
neither commissioned oflicers nor enlisted men. 26 Comp. Dec., 150. 
They are, by the act of August 29, 1916, 39 Stat., 625, subject to the 
Articles of War both in peace and war. They have been treated as 
commissioned officers by legislation in the matter of mileage and 
foreign-service pay (act of July 11, 1919, 41 Stat., 111) and by con- 
struction in the matter of quarters and commutation thereof. 25 
Comp. Dec., 254 and 280. Under the war risk insurance act they 
are classified as enlisted men and required to make compulsory allot- 
ments. Dig. of Opin. J. A. G. January, 1918. They are not civilian 
employees within the meaning of the laws authorizing increased pay 
to civilian employees in the Military Establishment. 23 Comp. 
Dec., 781. They were treated as in a full-pay status while held as 
prisoners of war in the hands of the enemy without fault on their 
part. 25 Comp. Dec., 256. They are “ officers of the Army ” within 
the meaning of the act of July 9, 1918, 40 Stat., 855, relative to occu- 
pancy of quarters in houses of the Panama Canal. 25 Comp. Dec., 
280. An enlisted man discharged to accept an appointment as an 
Army field clerk is not discharged from the military service, 25 
Comp. Dec., 337, and upon termination of his service as an Army 
field clerk he is entitled to be restored to the same grade held by him 
as an enlisted man at the time of his discharge as such. 26 Comp. 
Dec., 150. Commissioned officers of the Army are entitled to count 
service as an Army field clerk for longevity-pay purposes. 25 Comp. 
Dec., 419. Army field clerks are “ persons serving in the military or 
naval forces of the United States” within the provisions of section 
1406 of the act of February 24, 1919, 40 Stat.,.1151, relative to the 
$60 war-service payment on discharge. 26 Comp. Dec., 236. They 
are officers of the Army within the meaning of section 1 of the act of 


July 9, 1918, 40 Stat., 880, relative to loss of or damage to private 
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property. 26 Comp. Dec., 151. The certificate given to an Army 
field clerk upon discharge is to the effect that he is “ discharged 
from the military service in the United States Army.” 

It is apparently proper to hold that service as an Army field clerk 
is service in the military service of the United States within the 
provision of the act of June 5, 1920, as amended by the acts of March 
1, 1921, and June 19, 1922, supra. 


TREATMENT IN VETERANS’ BUREAU HOSPITALS OF BENEFICI- 
ARIES OF EMPLOYEES’ COMPENSATION COMMISSION. 








It is within the discretion of the Director of the Veterans’ Bureau to receive 
patients of the United States Employees’ Compensation Commission into 
hospitals under his control whenever in his judgment their receipt and 
treatment will not interfere with the hospitalization of beneficiaries of his 
own bureau, such treatment to be without reimbursement of the Veterans’ 
Bureau appropriations. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 
November 11, 1922. 


I have your letter of October 23, 1922, submitting for decision the 
following questions: 


(1) Is it the duty of the United States Veterans’ Bureau to receive free of 
charge into its hospitals for hospitalization and treatment all beneficiaries of 
the United States Employees’ Compensation Commission who may be assigned 
to such hospitals by said commission; and if so, under what limitations. if 
any? 

(2) If you should hold that not all but some of the hospitals under the con- 
trol of this bureau are open to all such patients, please state which hospitals 
are so open. 

(3) If you should hold that none of the hospitals under the control of this 
bureau is open to receive patients assigned to them by the United States Em- 
ployees’ Compensation Commission, then can such hospitals receive such 
patients in cases of necessity or emergency; and if so, please define the limits 
within which such patients may be received. 

(4) If at the time of the transfer of a hospital from the United States Public 
Health Service to this bureau there should be in such hospital one hospitalized 
under the request of the United States Employees’ Compensation Commission, 
and if it would materially impair the health of such patient to remove him, 
should this bureau continue such hospitalization free of charge? 

(5) If at the time of the transfer of a hospital from the United States Public 
Health Service to this bureau there should be in such hospital one hospitalized 
under the request of the United States Employees’ Compensation Commission, 
and if it would not materially impair the health of such patient to remove 
him, should this bureau continue such hospitalization free of charge? 


The questions submitted are primarily for consideration and de- 
termination by your bureau. Only in so far as treatment of pa- 
tients other than beneficiaries of the Veterans’ Bureau in hospitals 
of the bureau involves a question of expenditure for such treatment 
or an adjustment of appropriations because of it are the questions 
properly for decision by this office. 

It has been held that United States hospital facilities are free to 
patients of the United States Employees’ Compensation Commission 
without reimbursement of the appropriation maintaining the hos- 
pital from funds of the commission. 23 Comp. Dec., 776. Patients 
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of the commission are among those entitled to treatment in Public 
Health Service hospitals. Paragraph 400 (10), Regulations of the 
Public Health Service, 1920. Also, it has been held that there is 
no authority for reimbursing appropriations of the Veterans’ Bu- 
reau for hospital treatment of persons other than its own patients 
who may be entitled to governmental hospital service, and that the 
expense of treating any such person must stand as a charge against 
the bureau appropriation. 1 Comp. Gen., 230. 

Section 9 of the act of August 9, 1921, 42 Stat., 149, imposes upon 
the director of the Veterans’ Bureau responsibility for medical 
treatment and hospitalization of beneficiaries of the bureau and 
authorizes him to utilize for that purpose the then existing or fu- 
ture facilities of other branches of the service having hospital and 
medical officers, and directs such governmental agencies to furnish 
such medical, surgical, and hospital services as the director may 
deem necessary in carrying out the provisions of the act. The sec- 
tion further authorizes the director to secure additional hospital 
facilities when necessary, and authorizes the President, should he 
deem it necessary or advisable for the proper medical care and treat- 
ment of Veterans’ Bureau patients, to transfer to the director the 
operation, management, and control of specifically designated hos- 
pitals then under the jurisdiction of the Public Health Service, with 
a provision that— 

Such hospitals when transferred shall be used exclusively for beneficiaries 


under this act, and shall be under the operative control of the director for 
such period of time as the President may prescribe. 


The general purpose and effect of these provisions is to impose upon 
the director authority and responsibility for hospitalization and 
treatment of all beneficiaries of the bureau and to open to him for 
that purpose the hospitals of other branches of the service as well as 
those under his own operation and control. Hospitals under the con- 
trol of the director have been provided primarily for hospitalization 
of patients of the Veterans’ Bureau, and are intended to be used for 
that purpose to the exclusion of other patients to the extent that 
the bureau’s needs may require. So the hospitals of the Public Health 
Service are intended primarily for the use of other civilian Gov- 
ernment patients, and should be used for that purpose wherever they 
are available. 

Proper use of the various hospital facilities of the Government 
for hospitalization of those injured civilian employees who are en- 
titled to admission to Government hospitals is a matter of adminis- 
trative responsibility. I may say, however, that I think there is 
no statutory bar to the use of hospital facilities of the Veterans’ 
Bureau for that purpose, to the extent that such facilities are not 
needed for bureau purposes, as convenience and economy of admin- 
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istration may require. Any use of Government hospital facilities 
for patients other than Veterans’ Bureau patients must necessarily 
reduce to the extent of such use the accommodations available for 
bureau patients. It would seem to be of no great importance whether 
other patients occupy space in other hospitals which otherwise would 
be available for bureau patients. 

It seems to be within the discretion of the Director of the Veterans’ 
Bureau to receive patients of the United States Employees’ Compen- 
sation Commission into hospitals under his control whenever, in his 
judgment, so receiving them will not interfere with hospitalization 
of beneficiaries of his own bureau for whose use the hospital facili- 
ties of the bureau have been provided. There should be no increase 
of bureau hospital facilities to care for patients other than its own 
beneficiaries, but I see no reason why vacant accommodations in hos- 
pitals so provided and not fully occupied may not be utilized for 
these outside patients in the discretion of the director. If so used, 
however, there must be no reimbursement of the bureau appropria- 
tion. . 

Taken literally, section 9 of the act of August 9, 1921, provides 
that hospitals transferred by the President from the Public Health 
Service to the Veterans’ Bureau shall be used “exclusively ” for the 
beneficiaries under that act. This provision may have been intended 
as a limitation upon the transfers rather than upon the use of the 
hospital after its transfer for the authorized purpose. This office 
does not undertake to direct admission to Veterans’ Bureau hospi- 
tal, nor to determine the conditions of such admissions. If patients 
of the Employees’ Compensation Commission are hospitalized by the 
Veterans’ Bureau, it must be by virtue of the provision in the em- 
ployees’ compensation law giving them hospital service to be “ fur- 
nished by United States medical officers and hospitals,” and, there- 
fore, must be without reimbursement of the bureau appropriation. 

Specific answers to each of the questions asked is deemed unneces- 
sary. 


LIQUIDATED DAMAGES. 


Where the damages which might result from delay in*the performance of a 
contract are uncertain or difficult of ascertainment and the parties provide 
in the contract for the payment of a definite amount as liquidated damages 
for each and every day’s delay the parties will be bound by their agree- 
ment and no showing of actual damage will be necessary to require the 
payment of liquidated damages for delays beyond the time fixed by the 
contract. 

In computing delays from which liquidated damages are payable under a con- 
tract for completion of certain construction work within a specified number 
of “working days” rainy days are included and Sundays and legal holl- 
days, including Saturday afternoons when declared legal holidays by the 
laws of the State in which the work is performed, are excluded. 
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Decision by Comptroller General McCarl, November 13, 1922. 

A. E. Sawyer, captain, Finance Department, requested October 11, 
1922, review of settlement No. W—72713, dated September 7, 1922, dis- 
allowing $2,775 on voucher No. 41, of his April, 1921, accounts because 
liquidated damages in that amount were not deducted from final 
payment to Stang and Mitchell, under contract dated March 22, 1920, 
for the construction of two steel seaplane hangars at Langley Field, 
Hampton, Va. 

The contractor agreed in consideration of the sum of $225,000 to 
construct, in accordance with certain specifications attached to and 
forming a part of the contract, two steel seaplane hangars at Langley 
Field— 

* * * commencing on or before the 1st day of April, 1920, carrying the 


work forward with reasonable dispatch and completing the same in 240 work- 
ing days or on or before December 1st, 1920. 


with the provision: 


In the event that contractor fails to complete work on or before date fixed 
for completion, he shall pay to the Government, as liquidated and ascertained 
damages, and not as a penalty, the sum of seventy-five ($75.00) dollars for each 
and every calendar day he requires to complete the work beyond said date fixed 
for completion, to compensate for loss sustained by Government, by reason of 
its inability to enter into possession; and such sum or sums shall be deducted 
from moneys which may be due or become due the contractor. 


and with the further provision: 


That in case of the failure of said contractor to comply with the stipula- 
tions of this contract according to the true intent and meaning thereof (in- 
cluding the requirement for progress of performance to the satisfaction of 
the officer in charge, or higher authority), then the contracting officer, or his 
successor, shall have the right to complete the work in such manner as he 
shall deem best for the interests of the public service, either by day’s labor 
and open market purchase of the necessary materials, or by contract, or 
both, and to use for that purpose the contractor's materials and appliances on 
the reservation or at the place where the work is being performed, and any 
excess of cost resulting from such failure, including any charges on account 
of delay, shall be charged to the contractor. In event, however, of the grant- 
ing of additional time for performance, the cost of inspection and other 
expenses and damages (including any loss or damage to the work under 
construction by fire or other causes) to the United States from and after the 
date originally fixed for completion until the work shall have been satisfac- 
torily accomplished, except in so far as the same may arise from delays for 
which the United States is responsible, as determined in each of these partic- 
ulars by the officer in charge, or higher authority, shall be charged to the 
contractor and may be deducted from any money due or to become due said 
contractor from the United States. 


By a supplemental contract, dated May 12, 1920, the contractor 
agreed to reconstruct the foundation for the hangars in considera- 
tion of an additional sum of $7,900, but otherwise the origina! con- 
tract was unchanged. The stipulation being for completion within 
“240 working-days or on or before December 1, 1920,” the construct- 
ing quartermaster upon inquiry was informed February 26, 1921, 
by the chief of the first district construction service, that under 
previous rulings the term “ working-days” would not include legal 
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holidays, Sundays, half days Saturday, nor days when the weather 
prevented work being carried out. The interpretation of the ad- 
ministrative office afforded the disbursing officer no protection as to 
the legality of a payment to be made thereunder. The matter being 
one of doubt in interpretation of the terms of the contract involving 
payment to be made was for submission to this office for advance 
decision. 

The contention that the United States suffered no damages through 
delay in the completion of the construction does not require consid- 
eration, as it has been repeatedly held by both the accounting officers 
and the courts that under a liquidated damage clause in a contract 
the United States is not required to show actual damage. See United 
States v. Bethlehem Steel Company, 205 U. S., 105; Foundry and 
Machine Company v. The United States, 44 Ct. Cls., 178; 19 Comp. 
Dec., 278; 26 id., 424. 

The stipulation of the contract was to complete it within “240 
working-days, or on or before December 1, 1920”; for the period 
from date work was to commence, April 1, to December 1, is 244 
calendar days, and obviously does not include 240 working-days. 
In computing working-days Sundays and legal holidays are ex- 
cluded, and 240 working-days from April 1, 1920, is January 12, 
1921. The intent was the time for the work should be working- 
days and not calendar days, and the naming December 1, 1920, as 
the date for completion was intended rather to show the date of 
expiration of the 240 working-days than to modify the period of 
240 working-days. The contractor must be held to have 240 work- 
ing-days from April 1, 1920, and not only until December 1, 1920, 
within which to complete the work. The work was completed Feb- 
ruary 18, 1921. It is claimed that the contractor is entitled to have 
Saturday half holidays and rainy days, as well as Sundays and legal 
holidays, excluded in the computation of 240 working-days. 

The term “ working-days ” does not exclude rainy days. Soren- 
son v. Keyser, 52 Fed., 163, but does exclude Saturday afternoons 
when made holidays by State statute. 1 Comp. Gen., 552. Under 
section 5758, Virginia Code, 1919, Saturday afternoons in Virginia 
throughout the year are half holidays. From April 1, 1920, to 
January 12, 1921, there were 40 Saturdays not included in other 
holidays, and the contractor is entitled to 20 working-days addi- 
tional, or until February 7, 1921, within which to complete the work. 
There was a delay of 11 days, and the contractor is charged with the 
liquidated damages at $75 per day, or $825. 17 Comp. Dec., 728. 

The difference between $2,775 and $825, or $1,950 is certified due 
claimant for crediting in the next settlement of his account, 
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VETERANS’ BUREAU FUNDS—USE OF, BY DEPARTMENTS FOR 
ASSISTANCE FURNISHED BUREAU IN PROVIDING ADDITIONAL 
HOSPITAL FACILITIES. 


Section 7 of the act of May 21, 1920, 41 Stat., 613, does not authorize the trans- 
fer to departments of funds of the Veterans’ Bureau for expenditure in 
the employment of additional personal services or otherwise assisting the 
bureau in providing additional hospital facilities pursuant to the act ‘of 
April 20, 1922, 42 Stat., 496. Such additional expenses, other than for 
personal services, as may be incurred in connection with such assistance 
should be adjusted by transfer settlement after the expenditures have been 
made. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 
November 14, 1922. 


I have your letter of October 27, 1922, requesting decision whether 
under the provisions of section 7 of the act of May 21, 1920, 41 Stat., 
613, funds appropriated under the act of May 11, 1922, 42 Stat., 507, 
may be placed subject to the requisitions of the War Department 
and other executive departments or Government establishments “ for 
the purpose of defraying extra and actual expenses the departments 
incur in the preparation of hospital plans, etc.” 

The appropriation is in the following terms: 

That for carrying out the provisions of the act entitled “An act to authorize 
an appropriation to enable the Director of the United States Veterans’ Bureau 
to provide for the construction of additional hospital facilities and to provide 
medical, surgical, and hospital services and supplies for persons who served in 
the World War, the Spanish-American War, the Philippine insurrection, and 
the boxer rebellion, and are patients of the United States Veterans’ Bureau,” 
approved April 20, 1922, there is appropriated, out of any money in the Treas- 
ury not otherwise appropriated, the sum of $12,000,000, and in addition to 
this amount the Director of the United States Veterans’ Bureau, subject to the 
approval of the President, may incur obligations for the purposes herein set 
forth not to exceed in the aggregate $5,000,000. 

The act of April 20, 1922, 42 Stat., 496, referred to in the appro- 
priation, specifically authorizes the Director of the United States 
Veterans’ Bureau to provide additional hospital facilities by pur- 
chase and remodeling or extension of existing plants and by con- 
struction, on sites now owned or to be acquired by the Government, 
of hospitals and other necessary buildings. Section 2 of said act 
authorizes the President “to require the architectural, engineering, 
constructing, or other forces of any of the departments of the 
Government to do or assist in such work.” Section 3 authorizes 
the appropriation of $17,000,000 for the work contemplated and 
provides that “not to exceed 3 per cent of this sum shall be avail- 
able for the employment in the District of Columbia and in the 
field of necessary technical] and clerical assistance at the customary 
rates of compensation, exclusively to aid in the preparation of the 
plans and specifications for the projects authorized herein and for 
the supervision of the execution thereof, and for traveling expenses, 
field office equipment and supplies in connection therewith.” 
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The authorization for “employment in the District of Columbia 
and in the field of necessary technical and clerical assistants at 
customary rates of compensation, exclusively to aid in the prep- 
aration of the plans and specifications for the projects authorized 
herein” contemplated employment by the United States Veterans’ 
Bureau and not by any other department or establishment. The 
duty of having the necessary plans and specifications prepared is 
imposed by law upon the Director of the United States Veterans’ 
Bureau and he is authorized to expend not to exceed 3 per cent of 
the amount appropriated in the employment of the necessary techni- 
cal and clerical assistants to aid him in such work, etc. In addi- 
tion to this the law authorizes the President “to require the archi- 
tectural, engineering, constructing, or other forces of any of the 
departments of the Government to do or assist in” the work of 
providing the additional hospital facilities. The services which the 
President is authorized to require other Government departments 
to render in connection with these hospital projects contemplates 
that they are to be rendered by the regular and existing forces 
of said departments and paid for from funds or appropriations 
under the control of said departments. There is nothing in the act 
of April 20, 1922, nor the appropriation made to carry into effect 
the provisions of said act that can be construed as authorizing the 
transfer of any part of said appropriation to any other department 
or establishment for direct expenditure by it. 
Section 7 of the act of May 21, 1920, provides: 


That whenever any Government bureau or department procures, by pur- 
chase or manufacture, stores or materials of any kind, or performs any serv- 
ice for another bureau or department, the funds of the bureau or department 
for which the stores or materials are to be procured or the services performed 
may be placed subject to the requisitions of the bureau or department making 
the procurement or performing the service for direct expenditure: Provided, 
That funds so placed with the procuring bureau shall remain available 
for a period of two years for the purposes for which the allocation was made 
unless sooner expended. 


In 27 Comp. Dec. 892 it was held that notwithstanding the pro- 
vision just quoted the general restriction still prevails that a par- 
ticular duty placed on one branch of the Government by enact- 
ment of Congress is not authorized to be transferred to another 
branch by administrative action in the nature of having one branch 
perform service for another. Said decision was cited with approval 
in the decision of this office dated June 1, 1922, 10 MS. Comp. Gen. 
51, 52. 

The duty and responsibility of providing the authorized addi. 
tional hospital facilities have*been placed by law upon the United 
States Veterans’ Bureau and can not be shifted to any other de- 
partment or establishment of the Government. The President is 
authorized to assign any or all of the architectural, engineering, 
construction, or other forces of any of the departments of the 
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Government, to work incident to these hospital projects, but 
if any additional forces are to be employed they must be 
employed by the Director of the United States Veterans’ Bu- 
reau in accordance with the law and appropriation providing 
therefor. Such being the case there would appear to be no 
necessity for transferring funds from the United States Veterans’ 
Bureau appropriations to any other department for direct expendi- 
ture by it. Any additional expenses, other than for personal 
services which any department or establishment might incur in con- 
nection with work incident to the preparation of plans, etc., for the 
United States Veterans’ Bureau should be paid for by said bureau 
direct or by the department or establishment incurring the ex- 
pense, adjustment to be made thereafter by means of a transfer 
settlement after proper audit. 

The provisions of section 7 of the act of May 21, 1920, relative 
to the purchase or manufacture of material and the performing of 
service by one bureau or department for another do not authorize 
the transfer of funds from the United States Veterans’ Bureau to 
any other Government establishment for the purpose of having a 
building constructed, altered, or repaired under contract. Neither 
do the provisions of said section authorize transfers for the purpose 
of helping to pay overhead or general expenses and salaries in 
other departments, bureaus, or offices on account of the mere coopera- 
tion of said departments, bureaus, or offices with the United States 
Veterans’ Bureau. 

In all cases in which a request is made for transfer of funds 
under authority of the provisions of section 7 of the act of May 21, 
1920, the request should be accompanied by a detailed statement of 
the purpose for which the funds requested to be transferred are to 
be expended and a statement of the reasons why the matter could 
not as well be adjusted by transfer settlement after the expenditures 
have been made. 


BURIAL EXPENSES—DECEASED OFFICERS AND ENLISTED MEN 
OF MARINE CORPS. 


The act of July 1, 1922, 42 Stat., 810, authorizes the incurrence at the expense 
of the United States of the reasonable and necessary expenses of one 
appropriate permanent burial of a deceased officer or enlisted man of the 
Marine Corps coming within its terms, either at the home of the deceased 
or otherwise, inclusive of the expense of a temporary burial outside of 
the United States and of disinterment and transportation, or in the 
absence of such a temporary burial! the expense of disinterment and trans- 
portation in addition to those of the permanent burial. 

What are reasonable and necessary expenses of one appropriate permanent 
burial of an officer or enlisted man of the Marine Corps for the purposes of 
the act of July 1, 1922, 42 Stat., 810, is primarily an administrative matter 
and a subject for regulation. 
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> - mead General McCarl to the Secretary of the Navy, November 14, 





I have your letter of October 24, 1922, requesting decision of cer- 
tain questions submitted by the major general commandant, United 
States Marine Corps, arising under the provision of the act of July 
1, 1922, 42 Stat., 810, under head of “Contingent, Marine Corps,” 
making appropriation for— 


* * * funeral expenses of officers and enlisted men, and retired officers 


on active duty during the war and retired enlisted men of the Marine Corps, 
including the transportation of bodies and their arms and wearing apparel 


from the place of demise to the homes of the deceased in the United 
States; * * * 


In general, it may be said that the appropriation contemplates as 
to burial expenses that those of one appropriate permanent burial 
may be borne by the United States. If, as in the case of marines 
dying outside of the United States, temporary burial becomes neces- 
sary, and it appears the permanent burial in the United States is to 
occur later, the expense of the temporary burial is an incident of the 
permanent one, and, together with the expenses of the transportation 
and disinterment incident to, is payable from said appropriation. The 
fact of temporary burial must appear at the time of burial. When 
one permanent burial has been effected at the expense of the United 
States, no further expense of burial should be borne by it. Whether 
this permanent burial occur in a national or private cemetery or at 
the home of the deceased or otherwise does not appear material for 
the purpose of the expenditure. The essential is that the one per- 
manent burial shall be effected at such expense and such only as may 
be necessary to effect it in a befitting and appropriate manner. 

The questions will be stated and answered in the order sub- 
mitted : 


(a) Under the provision of the law above quoted can the funeral expenses 
for interment at the home of the deceased officer or enlisted man be borne 
by the Government, plus the cost of transportation from place of demise to 
the home of the deceased? If answered in the affirmative, please specify what 
items should be allowed for the necessary and proper funeral expenses. 


The above-quoted appropriation is general in its terms, and is 
properly subject to regulations to carry same into effect. 

Section 34, System of Accountability, United States Marine Corps, 
contains instructions in regard to funeral expenses, and among other 
things it is provided therein that expenses of interment at the home 
of the deceased are not payable. The term “ funeral expenses” is 
broad enough to cover all reasonable and necessary expenses of inter- 
ment, and in view of the authorization to transport the bodies from 
the place of demise to the homes of the deceased in the United 
States, and, in the absence of any limitation in the law to the con- 
trary, I see no reason why the term “ funeral expenses” may not be 
construed to include the necessary expenses incurred in connection 
with the interment at the home of the deceased for the one perma- 
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nent burial. The question as to what items may be allowed as neces- 
sary funeral expenses is primarily administrative and is properly 
subject to regulations. 

The necessary and reasonable expenses of embalming, casket, box- 
ing, reasonable undertaker’s fee, hearse, carriages—the number to 
be limited by regulation—digging of grave, grave space, and min- 
ister’s fee under conditions stated in paragraph 536 of your System 
of Accountability would appear not inappropriate as expenses of or 
incident to a permanent burial. 

The question is answered accordingly. 

(b) If the remains of a deceased officer or enlisted man is buried either 
in a national or private cemetery at Government expense at the place of demise, 
and subsequently the next of kin desires the remains exhumed and transported 
and reinterred at the home of the deceased, what expense can be borne by the 


Government in carrying out the wishes of the next of kin. Please specify the 


items of expense, if any, that can be borne by the Government under these 
conditions. 


The burial in a national or private cemetery indicates there has 
been a permanent burial and no further expense of burial may be 
borne by the United States unless it appears at the time it was made 
only temporarily. In the event the burial was a permanent one 
only the expense of the transportation and disinterment incident is 
payable. kp 

This question is answered accordingly. 


(c) What items of expense, payable out of Government funds, are allowable 
for the necessary and proper funeral expenses at the place of demise in the 
eases of deceased officers and enlisted men of the Marine Corps. 


If the burial at the place of demise is a permanent burial, as here- 
tofore defined, the expenses properly incident or appropriate to such 
burial, as outlined in answer to question (a), may be borne by the 
United States, 

(d) Is the law above quoted sufficiently broad to cover all items (including 
the purchase of a burial site if essential), necessary for the proper burial of 
deceased officers and enlisted men of the Marine Corps? 

Subject to qualifications as above, and if by “ burial site ” is meant 
simply grave space, your question is answered in the affirmative. It 
is to be understood, however, that payment for grave space is not au- 
thorized where burial is in a plot owned by the family or relatives of 
the deceased. 


USE OF OWN AUTOMOBILE AT OFFICIAL STATION IN LIEU OF 
eet CARS BY OFFICIALS OF DEPARTMENT OF AGRICUL- 
TUR 


The authority for the allowance of not to exceed 7 cents per mile to officials of 
the Department of Agriculture for travel performed in automobiles in lieu 
of actual travel expenses when the expense of travel can be thereby 
reduced, conferred upon the Secretary of Agriculture by the act of May 
11, 1922, 42 Stat., 588, does not extend to authorizing such allowance for 
use of own automobile for official business at an official station, and reim- 
bursement for such use when authorized in lieu of street cars is limited 
to the cost of gasoline, oil, etc., actually consumed, 
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Comptroller General McCarl to the Secretary of Agriculture, November 15, 
1922. 


I have your letter of October 24, 1922, requesting decision whether 
payment is authorized of a voucher in favor of Dr. James Fleming, 
inspector in charge, Bureau of Animal Industry, for $22.62, being 
mileage at the rate of 7 cents per mile for distances traveled by him 
in his own automobile while transacting official business at his offi- 
cial station, which is Kansas City, Kans. 

The act of May 11, 1922, 42 Stat., 538, provides: 


Whenever, during the fiscal year ending June 30, 1923, the Secretary of 
Agriculture shall find that the expenses of travel can be reduced thereby, he 
may, in lieu of actual traveling expenses, under such regulations as he may 
prescribe, author:ze the payment of not to exceed 3 cents per mile for motor 


cycle or 7 cents per mile for an automobile, used for necessary travel on official 
business. 


The going from an establishment to another establishment at 
official station is not travel within the meaning of this provision 
authorizing payment of 7 cents per mile for an automobile used by 
the employee, and I do not think the payment would be authorized 
on that basis. It is a question how such mileage would be deter- 
mined other than would appear from such reports as the employee 
might make or as might be shown by a speedometer attached to the 
automobile. There would be no definite check upon the mileage used 
in going to the different places, but however that may be, the rule 
that has prevailed where an employee uses his own automobile is 
to allow only the expense of gasoline, oil, etc., actually consumed ; 
and I think such an allowance may be made under the conditions 
which appear at the station of Doctor Fleming. See 27 Comp. Dec., 
306. The act of August 10, 1912, 37 Stat., 300, authorizes reim- 
bursement to officials and employees of the Department of Agricul- 
ture for street-car fares expended at their official headquarters in 
the transaction of official business, but this does not necessarily 
make street cars the exclusive mode of transportation. I think it is 
within the authority of the Secretary of Agriculture to allow ex- 
penses in the use of a personally owned automobile where the con- 
ditions at an official station are such as appear in the present sub- 
mission, but that mileage under the provisions of the act of 1922 is 
not authorized. 





DESTITUTE AMERICAN SEAMEN—EXPENSES OF APPREHENSION, 
DETENTION, AND DEPORTATION. 


When a destitute American seaman has been furnished transportation by a 
consul to the United States and deserts the ship at a port en route the 
expenses of his apprehension, detention, and deportation incurred at such 
port by the immigration authorities are not payable from the appropriation 
for the relief and protection of American seamen. 


Comptroller General McCarl to the Secretary of State, November 15, 1922. 
I have your letter of October 11, 1922, as follows: 


The department has been advised that the American consul at Callao-Lima, 
Peru, placed on board the steamship Santa Luisa a destitute American seaman, 
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furnishing the master of the vessel a certificate providing for his transportation 
to New York City. However, upon the arrival of the vessel at Cristobal the 
seaman deserted the vessel, and was later apprehended by the immigration 
authorities and detained for deportation in accordance with the immigration 
laws applying in the Canal Zone. 

The expenses of the deportation of the seaman from the Canal Zone are 
under the law chargeable against the steamship Santa Luisa. However, inas- 
much as the seaman was not a member of the crew of the vessel and the master 
had no interest in the seaman other than to transport him to the United 
States, as he was required to do by the consul at Callao-Lima, the department 
will be pleased to be advised whether the actual expenses incurred by the 
authorities of the Canal Zone may properly be defrayed from the appropria- 
tion for the relief and protection of destitute American seamen. 


As carried in the act approved June 16, 1921, 42 Stat., 35, the ap- 
propriation reads: 


For the relief and protection of American seamen in foreign countries, and 
in the Panama Canal Zone, and shipwrecked American seamen in the Territory 
of Alaska, in the Hawaiian Islands, Porto Rico, and the Philippine Islands. 


Section 4577, Revised Statutes, provides for the administering of 
aid to destitute American seamen as follows: 


It shall be the duty of the consuls, vice-consuls, commercial agents, and vice- 
commercial agents, from time to time, to provide for the seamen of the United 
States, who may be found destitute within their districts, respectively, sufficient 
subsistence and passages to some port in the United States, in the most reason- 
able manner, at the expense of the United States, subject to such instructions as 
the Secretary of State shall give. The seamen shall, if able, be bound to do duty 
on board the vessels in which they may be transported, according to their 
several abilities. 


The American Consul at Callao-Lima, Peru, in performance of 
his duty under the above provision of law, determined that the sea- 
man was destitute, and made arrangements for his relief and passage 
to the United States as set forth in the submission. But it does not 
follow necessarily from the fact that the seaman was in a destitute 
condition at Callao-Lima, Peru, that he was also in such a condi- 
tion when apprehended in the Canal Zone, following his alleged 
desertion from the S. S. Santa Luisa at Cristobal. 

The possible doubt that the S. 8. Santa Luisa is liable for the 
expenses incident to the apprehension, detention, and deportation of 
the deserted seaman will not, in itself, operate to charge the appro- 
priation for relief and protection of American seamen. 

The purpose of any expenses which may have been incurred by 
the immigration authorities in the Canal Zone was to comply with 
the immigration laws there applying. The destitute seaman being 
transported is apparently the same as any other passenger on the 
ship seeking to evade immigration laws or requirements, and the 
fact of his being transported at the expense of the United States 
does not in itself suggest any reason that the expenses in connection 
with the desertion and apprehension should be paid otherwise than as 
such expenses would be paid with relation to any other passenger. 

The apparent intent and purpose of the law is to provide relief 
and protection for seamen and not to indemnify other services of 
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the Government or its territorial possessions against loss on account 
of expenditures made or expenses incurred in the performance of 
their proper functions which incidentally result in the relief of 
American seamen, nor to relieve the steamship that may be charge- 
able therewith. 

It appears that the appropriation for the relief and protection of 
American seamen is not available for the payment of expenses in- 
curred by the immigration authorities of the Canal Zone in the 
apprehension, detention, and deportation of the American seaman, 
on the facts prescribed by your submission, and you are advised 
accordingly. 







FEES OF UNITED STATES COMMISSIONERS. 


The examination of witnesses, when necessary to the establishment of probable 
cause as a condition precedent to the issuance of a search warrant, is not 
a “hearing and deciding on criminal charges” within the meaning of the 
act of May 28, 1896, 29 Stat., 184, and does not entitle the commissioner to 
any fee other than that for swearing the witnesses. 


Comptroller General McCarl to the Attorney General, November 16, 1922. 

There was received your letter of October 10, 1922, requesting re- 
view of settlement No. S. 35534, dated May 18, 1922, allowing in the 
account of A. M. Huger, United States commissioner, Charleston, 
S. C., for the quarter ended December 31, 1921, certain fees for 
hearings and examination of witnesses on application for search 
warrants under the national prohibition act. 

The charges are as follows: 


Item 1. Pages 16, 18, 21, 31, 43, 48, 52, 58, 59, 64, 103, 120, 134, and 185. 
Charges for hearings and examination of witnesses in search-warrant cases, 
14 at $5, $70. 


Section 21 of the act approved May 28, 1896, 29 Stat., 184, pro- 
vides in part as follows: 


That each United States commissioner shall be entitled to the following- 
named fees, and none other: * * * 

For hearing and deciding on criminal charges and reducing the testimony 
to writing when required by law or order of court, five dollars a day for the time 
necessarily employed: * * 


It appears that it is the practice of the commissioner in certain 
search-warrant cases, where the affidavit on which the warrant was 
issued sets forth no facts from which the existence of probable cause 
could be determined, to proceed to take testimony from the com- 
plainant, usually a prohibition officer, and any witness he might pre- 
sent, and for such a service charge a per diem fee of $5 as a hearing 
and deciding in a criminal matter. Such a hearing and deciding 
could not be considered as a hearing and deciding on criminal 
charges, but merely upon the sufficiency of probable cause as alleged 
in the affidavit, for which no fee is provided by statute. 
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The deductions were made by your office under the ruling in 19 
Comp. Dec., 245, wherein it was held, quoting the syllabus, that— 


A United States commissioner is not entitled to per diem fee for hearing and 
deciding an application of a revenue officer for a search warrant under section 
8462 of the Revised Statutes where the necessary allegations of fact appear in 
the affidavit of complaint. 


The allowance of these items was based upon the act approved 
June 15, 1917, 40 Stat., 217, and 24 Comp. Dec., 476. 

In 24 Comp. Dec., 476, a per diem was allowed because the de- 
fendant appeared before the commissioner and made a statement 
concerning the property in question after the warrant had issued 
and the property seized. The decision in 19 Comp. Dec., 245, dealt 
with a per diem charge for examination of the officer applying for 
the warrant as to the facts upon which to base its issuance, in which 
the per diem fee was denied. 

Section 3, Title XI, of the espionage act of June 15, 1917, 40 Stat., 
228, provides that— 


A search warrant can not be issued but upon probable cause, supported by 
affidavit, naming or describing the person and particularly describing the prop- 
erty and the place to be searched 


Section 11, Title XI, of the same act, 42 Stat., 229, provides that— 


A search warrant must be executed and returned to the judge or commis- 
sioner who issued it within ten days after its date; after the expiration of 
this time the warrant, unless executed, is void. 


It follows that it is the duty of the complaining officer, under oath, 


to satisfy the judge or commissioner before whom application is 
made for a search warrant as to the sufficiency of probable cause, 
and if necessary he may produce witnesses to substantiate his allega- 
tions, for which no fee is provided other than for swearing the 
witnesses. 

The settlement is reversed and a difference of $70 is certified due 
the United States. 


EXCESS LEAVE OF ABSENCE—PAY AND aia OF 
RETIRED OFFICERS OF ARMY 


Leave accrues to retired officers of the Army for period of active duty only 
under the same conditions as for active-list officers for corresponding 
period, inclusive of those for pay and allowances, and for excess leave they 
are entitled to one-half pay and to no allowances. 


Comptroller General McCarl to Maj. M. T. Legg, United States Army, 
November 21, 1922. 


I have your letter of October 6, 1922, transmitting voucher stated 
in favor of Col. S. B. Arnold, United States Army, retired, for the 
period September 1 to 30, 1922, for two subsistence allowances, $36, 
and rental allowance, $64 (reduced as required by section 7 of the 
act of June 10, 1922, 42 Stat., 628, from $100, as the officer’s full 
pay and allowances exceed $7,200). 
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It appears that the officer, as a retired lieutenant colonel, was 
assigned to duty as professor of military science and tactics at the 
College of the City of New York by paragraph 9, Special Orders, 
No. 239-O, dated War Department, October 11, 1920 (stated to have 
been retroactively amended by paragraph 18 of S. O. 102-O, May 3, 
1921) ; that he entered on leave of absence of 1 month and 15 days 
on August 1, 1922, pursuant to paragraph 13 of S. O. 165, headquar- 
ters Second Corps Area, July 17, 1922; and that he returned to duty 
September 16, 1922. You state that this leave was 13 days in excess 
of the amount of leave the officer was entitled to, and that on the 
officer’s September, 1922, pay account (voucher No. 4403, your Sep- 
tember, 1922, accounts), you paid him half pay under section 1265, 
Revised Statutes. 

On this state of facts you request decision whether an officer of 
the Army on leave of absence in excess of the time allowed by the 
act of July 29, 1876, 19 Stat., 102, and entitled to half pay only under 
section 1265, Revised Statutes, is entitled to the subsistence and 
rental allowances during the period of excess leave. 

It has been held that a retired officer detailed to active duty pur- 
suant to law is entitled to leave of absence under the same conditions 
as is an officer on the active list. 11 Comp. Dec., 376; 23 id., 307. 
Section 1265, Revised Statutes, provides: 

Officers when absent on account of sickness or wounds, or. lawfully absent 
from duty and waiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence, not exceeding in the aggregate 
thirty days in one year, and half-pay during such absence exceeding thirty 


days in one year. When absent without leave, they shall forfeit all pay during 
such absence, unless the absence is excused as unavoidable. 


The act of July 29, 1876, 19 Stat., 102, provides: 

That an act approved May eighth, eighteen hundred and seventy-four, in 
regard to leave of absence of Army officers, be, and the same is hereby, so 
amended, that all officers on duty shall be allowed, in the discretion of the 
Secretary of War, sixty days’ leave of absence without deduction of pay or 
allowances: Provided, That the same be taken once in two years: And provided 


further, That the leave of absence may be extended to three months, if taken 
once only in three years, or four months if taken once only in four years. 


It will be observed that while pay and allowances are authorized 
for an officer on ordinary leave of absence under the act of 1876, 
section 1265 speaks only of pay, allowances are not mentioned; when 
absent on leave in excess of 30 days in one year the officer is entitled 
to “half pay,” there being no mention of allowances, it necessarily 
follows that he is not entitled to money allowances while entitled 
only to half pay. Accordingly you are not authorized to pay the 
voucher as now stated. 

It would appear by reference to paragraph 9 of the War Depart- 
ment Special Orders No. 239-O, dated October 11, 1920, that the 
officer was promoted from lieutenant colonel to colonel subsequent 
to that date and subsequent to retirement, and that since October, 
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1920, he has been continuously on duty as professor of military 
science and tactics at the College of the City of New York. Whether 
or not the officer is entitled to the pay of a colonel is not considered 
or decided herein; but see 2 Comp. Gen., 107. 


NATIONAL GUARD OFFICERS—PAY FOR CAPTAINS COMMANDING 
ORGANIZATIONS. 


The $240 in addition to drill pay provided by the act of June 4, 1920, 41 Stat., 
783, for captains commanding National Guard organizations, is payable 
for the satisfactory performance of duties connected therewith other than 
drills, and is not dependent upon the number of drills attended or the 
percentage of enlisted strength present at such drills. 1 Comp. Gen., 449, 
distinguished, 


Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 
November 21, 1922. 


There was received November 9, 1922, your letter of September 13, 
1922, requesting decision whether you are authorized to pay supple- 
mental pay roll therewith transmitted of Company B, One hundred 
and forty-second Infantry, Texas National Guard, for the semi- 
annual period ended December 31, 1921, containing the claim of 
Capt. Karl C. Young for pay at the annual rate of $240 as a “ cap- 
tain commanding an organization” during the period he was in an 
armory-drill pay status. 

It is stated that the officer was not paid drill pay at the rate of one- 
thirtieth of the monthly base pay of his grade for each drill attended 
“ for the reason that less than 60 per cent of the enlisted strength 
was present at all drills held during the period.” That is, the at- 
tendence of enlisted men at each of the drills was less than 60 per 
cent of the enlisted strength of the company. 

Section 109 of the national defense act as amended by section 47 
of the act of June 4, 1920, 41 Stat., 783, so far as here material, 
provides: 


Captains and lieutenants belonging to organizations of the National Guard 
shall receive compensation at the rate of one-thirtieth of the monthly base 
pay of their grades as prescribed for the Regular Army for each regular drill 
or other period of instruction authorized by the Secretary of War, not exceed- 
ing five in any one calendar month, at which they shall have been officially 
present for the entire required period, and at which at least 50 per centum 
of the commissioned strength and 60 per centum of the enlisted strength attend 
and participate for not less than one and one-half hours. Captains command- 
ing organizations shall receive $240 a year in addition to the drill pay herein 
prescribed. 


The question is thus whether the conditions for the payment of 
drill pay attach also to the annual pay provided for captains com- 
manding organizations. The conditions are attached only to the 
drill pay proper; the additional pay provided for captains com- 
manding organizations was intended as compensation for the per- 
formance of duties in connection with the company other than 
drills. That this is the correct construction of the provision is 
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evident by a reading of that portion of section 14 of the act of 
June 10, 1922, 42 Stat., 631, providing the same annual pay, in addi- 
tion to pay provided in section 109, for officers other than captains 
commanding organizations. That provision is: 

Hereafter, in addition to the pay authorized in section 109, Act of June 3, 
1916, as amended by the Act of June 4, 1920, field officers and lieutenants of 
the National Guard commanding organizations less than a brigade, and having 
administrative functions, shall receive $240 per year for the faithful perform- 
ance of the administrative duties connected therewith; * * 

Accordingly, I am of opinion that the pay at the pies rate of 
$240 provided for a captain commanding an organization is payable 
for the satisfactory performance of his duties as the organization 
commander under regulations of the War Department while in an 
armory drill pay status under section 109. The decision cited, 1 
Comp. Gen., 449, considered only the drill pay proper to which the 
conditions fixed in the first sentence of section 109 apply, and is not 
affected by the decision herein. 

The voucher and related papers are returned herewith, and if 
the voucher is otherwise correct you are authorized to pay it. 


PRINTING AND BINDING—SUPREME COURT OF DISTRICT OF 
COLUMBIA. 


The Supreme Court of the District of Columbia is not a Government estab- 
lishment at Washington within the purview of the act of June 30, 1906, 34 
Stat., 762, prohibiting the use of any appropriations of Government estab- 
lishments at Washington for printing and binding except such as spe- 
cifically provide therefor, and no objection will be made to the continua- 
tion of the practice of charging court printing generally to the appropria- 
tion for miscellaneous expenses of the court and the cost of special print- 
ing and binding to the specific appropriation for printing and binding, act 
of June 29, 1922, 42 Stat., 698. 


Comptroller General McCarl to the Public Printer, November 21, 1922. 

I have your letter of October 27, 1922, requesting decision whether 
you are authorized to accept orders for printing and binding to be 
charged to the appropriation “ Miscellaneous expenses, Supreme 
Court, District of Columbia, 1923,” made by the act of June 29, 1922, 
42 Stat., 698, which act provides for— 


Miscellaneous expenses: For such miscellaneous expenses as may be author- 
ized by the Attorney General for the Supreme Court of the District of Columbia 
and its officers, * * * $22,500. 


Printing and binding: For printing and binding for the Supreme Court of 
the District of Columbia, $5,500. 


You cite in this connection section 2 of the act of June 30, 1906 
34 Stat., 762, which provides that thereafter annual estimates for 
al] printing and binding required by each of the executive depart- 
ments and other Government establishments at Washington, D. C., 
shall be submitted to Congress, and that no appropriations other than 
those made specifically and solely for printing and binding shall be 
used for such purpose in any such department or establishment. 
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It has heretofore been the practice to pay for printing and bind- 
ing for United States courts elsewhere than in Washington from 
the appropriations made annually for miscellaneous expenses of 
United States courts. Following this general practice, printing and 
binding for the Supreme Court of the District of Columbia has been 
paid from the appropriation for miscellaneous expenses of that court, 
it not being considered a Government establishment within the mean- 
ing of the act of 1906. 

It has been held that the Supreme Court of the District of Co- 
lumbia is not a Government establishment at the seat of Government 
within the meaning of a statute regulating the purchase of law books 
or books of reference for such establishment. 14 Comp. Dec., 562. 
The same construction has been given in practice to the like term 
in the act of 1906, and estimates and appropriations have been made 

‘on that basis. I think the practice conforms to the general tenor of 
the law and appropriations, and I am not disposed to disturb it at 
this late day. 

The question whether the expense of the printing and binding now 
in question shall be charged finally to the one court appropriation 
or the other is one involving the use of judiciary appropriations 
which is not properly for submission by the Public Printer. It is 
proper to say, however, that I am advised by the Department of Jus- 
tice that the appropriation “ Printing and binding” for the Supreme 
Court of the District of Columbia was estimated to cover certain 
special printing and binding for the court and for the clerk’s office, 
and not for court printing generally, which has been estimated for 
under the miscellaneous appropriation, the expense of which latter 
printing alone would far exceed the amount of the specific printing 
and binding appropriation. 

The practice heretofore has been to use the specific appropriation 
for the special printing and the miscellaneous appropriation for gen- 
eral printing. I see no substantial objection to continuation of that 
practice. You are authorized to accept printing orders and make 
charges accordingly, in so far as the appropriations referred to are 
concerned. 


QUARTERS, SUBSISTENCE, AND LAUNDRY—NURSES OF PUBLIC 
HEALTH SERVICE. 


A nurse on duty at a Public Health Service hospital is not entitled to reimburse- 
ment for expense of subsistence or laundry secured personally away from 
the hospital when available at the hospital, notwithstanding he may for 
the same period be reimbursed for quarters so procured which were 
unavailable at the hospital. 


Decision by Comptroller General McCarl, November 22, 1922. 


The Secretary of the Treasury requested, October 14, 1922, review 
of settlements Nos. T-12828, 12926, and 12992, disallowing an aggre- 
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gate of $115 in the accounts of J. L. Summers, disbursing clerk, 
Treasury Department, as payments of $35 a month to Mrs. C. Gold- 
man for subsistence furnished Henry M. Levitt during the months 
of November and December, 1921, and January, 1922, when he was 
employed as a nurse at the United States Marine Hospital No. 19, 
San Francisco, Calif. 

It is stated in the request for review of the settlement that Nurse 
Levitt was “ obliged to live out and care for his mother, and a suit- 
able room was not available for him at the hospital”; that the loca- 
tion of the room he rented from Mrs. Goldman was such that it was 
inconvenient for the hospital to subsist him and for him to eat all 
of his meals at the hospital: and that he was allowed to secure his 
own quarters, subsistence, and laundry outside of the hospital. Such 
he secured, apparently, from his mother at a cost of $65 a month— 
$25 for quarters, $5 for laundry, and $35 for subsistence, the maxi- 
mum amounts allowed by the regulations. Payment of $35 a month 
for the months of Novemher, December, and January to Mrs. C. 
Goldman was disallowed in the settlement of which review is re- 
quested, on the ground that there was no authority for commutation 
of rations for nurses in Public Health Service on duty in the marine 
hospital. 

Paragraph 125, Public Health Regulations, 1920, provided that 


the compensation of the Nurse Corps consists of (1) pay and (2) 
allowance for commutation for quarters, heat and light, subsistence, 
and laundry. 

An amendment to the regulations approved July 14, 1921, and in 
force during the period in question, provided that: 


When a member of the Nurse Corps, excepting the superintendent and as- 
sistant superintendents, is serving at a hospital or other station she shall be 
furnished quarters, heat and light, subsistence, and laundry. When not avail- 
able, medical officers in charge are authorized to enter into temporary agree- 
ments for quarters, heat and light, and laundry, when necessary in emer- 
gencies, pending approval of the contracts for the same by the Secretary of 
the Treasury. In no case will the department approve contracts in excess of 
$25 per month for quarters, heat, and light, and $5 per month for laundry. 
When on duty at hospitals a member of the Nurse Corps, excepting the super- 
intendent and assistant superintendents, shall be furnished subsistence at the 
hospital. When on duty at other stations medical officers in charge are 
authorized to enter into temporary agreements for subsistence, when neces- 
sary in emergencies, pending approval of contracts for same by the Secre- 
tary of the Treasury. In no case will the department approve contracts in ex- 
cess of $35 per month for subsistence. 


(See continuations of, approved October 18, 1921; November 3, 
1921; December 2, 1921; January 16 and 31, 1922.) 

An amendment to this paragraph approved March 31, 1922. 
authorized each nurse as directed by the medical officer in charge 
to secure quarters, subsistence and laundry when not available in 
kind at the hospital and to submit vouchers for reimbursement. 
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However, the amendment is not retroactive and has no applica- 
tion to the instant case. 

Under none of the amendments was payment authorized for 
quarters, subsistence, or laundry where available in kind at the 
hospital. The test was not whether quarters, subsistence, and 
laundry in kind were inconvenient for the nurse, but whether they 
were, in fact, available. 1 Comp. Gen., 315. 

While quarters in kind for male nurses appear not to have been 
available on the hospital grounds, it does not necessarily follow 
that subsistence and laundry in kind for such nurse were unavailable. 
Fundamentally, subsistence and laundry are not dependent on the 
availability of quarters; in fact it is admitted in the request for 
review of the settlement that it was merely inconvenient for Nurse 
Levitt to obtain his meals and laundry at the hospital. The mat- 
ter of inconvenience in rooming at one place and securing meals and 
laundry at another is immaterial. See decision dated August 8, 
1922, on the claim of Emily Wellington. 

Upon review of the matter so much of the settlement as dis- 
allowed $115 paid for subsistence is affirmed, and so much as al- 
lowed $15 for laundry during the same period is reversed and $15 
is certified due the United States. 


USE OF OWN AUTOMOBILES AT OFFICIAL STATIONS BY EM- 
PLOYEES OF VETERANS’ BUREAU. 


Employees of the Veterans’ Bureau may be reimbursed for the cost of gasoline 
and oil consumed by their own automobiles when used in authorized travel 
on official business within the limits of their stations, provided they are not 
on a per diem subsistence allowance, the travel expenses incident to sub- 
sistence are not in excess of the limitation of actual expenses, do not ex- 
ceed the cost of public conveyances, such as street cars or bus when avail- 
able, and the itinerary is delimited. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

November 25, 1922. 

I have your letter dated November 11, 1922, submitting the pro- 
posed draft of a General Order intending to authorize the use of pri- 
vately owned automobiles of officers and employees for official busi- 
ness of the United States Veterans’ Bureau and providing that the 
owners may be reimbursed the cost of gasoline and oil actually con- 
sumed while used for official business within the limits of their sta- 
tions, and you request to be advised whether reimbursement may be 
made for expenditures under the conditions stated. 

The act of June 12, 1922, 42 Stat., 648, provides for: 


* * * traveling and subsistence, salaries, and expenses of employees en- 
gaged in field investigations, passenger-carrying and other motor vehicles, in- 
cluding purchase, maintenance, repairs and operation of same, * * *, 

This appropriation is available for such expenses. However. the 


use of automobiles under the conditions outlined is of course only 
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justified as a means of transportation incident to travel upon Gov- 
ernment business, the expenses of which become limited to actual 
expenses by the act of March 3, 1875, 18 Stat., 452. The travel 
must therefore be authorized and the itinerary delimited. As an 
item of traveling expense reimbursements of this nature are also to be 
considered in connection with allowances for subsistence, whether 
per diem or actual, where the travel is incident to the subsistence, 
1 Comp. Gen., 773. 

Further, where street car or bus service is available, even the 
actual expenses involved in operation of private automobiles can not 
exceed what it would cost the Government by public conveyance. 

These facts should be kept in view and vouchers submitted for 
payment fully evidence the obligation is free from unauthorized con- 
ditions. 

If free from the objections indicated, reimbursement in accordance 
with the General Order could with propriety be made. 


NATIONAL GUARD IN STATE SERVICE. 


Organizations of the National Guard in the active service of the State for State 
purposes as the local military force who without reference to the require- 
ments of the National Guard regulations are assembled by order of the 
governor of the State in a camp and given field training similar to the 
training provided at encampments held pursuant to section 94 of the na- 
tional defense act, 39 Stat., 206, are not attending an encampment under 
section 94 nor a camp of instruction under section 97 of the national defense 
act, and neither payment of the personnel of such organizations nor reim- 
bursement of the State for the incidental expenses of the camp is authorized 
from Federal funds. 


Comptroller General McCarl to the Secretary of War, November 25, 1922. 

I have your letter of November 11, 1922, requesting decision 
whether in view of the circumstances hereinafter recited payment 
may be made of pay to the personnel, and presumably reimbursement 
to the State of Kentucky of incidental expenses, including subsistence, 
of the headquarters detachment and Troop B, Fifty-third Machine 
Gun Cavalry, Kentucky National Guard, for a period not definitely 
stated, but apparently August 13 to 27, inclusive, as for attendance 
at a camp of instruction under sections 94 or 97 of the act of June 3, 
1916, 39 Stat., 206 and 207. 

While it is not definitely so stated, it is assumed that the organiza- 
tions were in the active service of the State in connection with a 
strike then in progress, but were under orders to participate in an 
encampment at Camp Knox, Ky., August 13 to 27, inclusive. It 
appears that the governor of the State revoked the order for their 
participation in the encampment at Camp Knox, and directed that 
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they be held at London, Ky., their home station, in close proximity 
to Corbin, Ky., where it was feared disturbances might occur, and 
further, that they be encamped at the fair grounds adjacent to Lon- 
don, where, the governor states in letter dated August 23, 1922,— 


A schedule of training was worked out by the instructor on duty with the 
National Guard, and the squadron commander, Major James K. Dillion, was 
instructed to carry out the schedule of drills and exercises in the same manner 
as though the two units were participating in the training at Camp Knox; and 
from reports received by me it is known that the training has been of the very 
best and that the officers and men will be greatly benefited thereby. 


You state: 


The Chief of the Militia Bureau appears to be satisfied that the character of 
instruction and training received by these organizations at London was the 
equivalent of what they would have received at Camp Knox, but states that 


they did not a with National Guard Regulations in five different re 
spects, * * 


These failures to comply with the regulations are reported to have 
been as follows. 


a, Officers and enlisted men were not duly mustered. (Par. 689, N. G. R.) 

b. Programs of instruction for this encampment were not prepared under the 
direction of the corps area commander, nor were copies sent through the corps 
area commander to the Chief, Militia Bureau. (Par. 459, N. G. R.) 


c. The corps area commander did not have charge of this encampment. 
(Par. 460, N. G. R.) 


d. The corps area commander did not assign personnel to make the field 
inspections of these commands, and, so far as is known, such field inspections 
were omitted. (Par. 462, N. G. R.) 


e. The location and suitability of the camp site was not determined or ap- 
proved by the Secretary of War or corps area commander. (Par. 465, N. G.* ) 

Sections 94 and 97 of the national defense act provided in part as 
follows: 

Sec. 94. Encampments and maneuvers.—Under such regulations as the Presi- 
dent may prescribe the Secretary of War is authorized to provide for the 
participation of the whole or any part of the National Guard in encampments, 
maneuvers, or other exercises, including outdoor target practice, for field or 


coast-defense instruction, either independently or in conjunction with any part 
of the Regular Army, * * *. 


* - . * * * * 

Sec. 97. Under such regulations as the President may prescribe the Secretary 
of War may provide camps for the instruction of officers and enlisted men of 
the National Guard. Such camps shall be conducted by officers of the Regular 
Army detailed by the Secretary of War for that purpose, * * 

As the camp was not conducted by officers of the eeniien Army, 
payment under section 97 is not authorized. Section 94 does not 
fix the conditions under which organizations of the National Guard 
may participate in encampments but authorizes regulations to this 
effect. The regulations to carry into execution the provisions of 
the section are in part contained in Article XII, section B of the 
National Guard Regulations, 1922, paragraphs 457, et seq. Com- 
pliance with these regulations is necessary before payment of per- 
sonnel of organizations of the National Guard and other expenses 
incidental to participation in field training may be paid fom Federal 





842 DECISIONS OF THE COMPTROLLER GENERAL, 


funds. These regulations, made in execution of a statute, are legis- 
lative in character and of the same force as the statute itself, while 
they may be amended by the authority authorized to promulgate 
them, such amendment must be prospective, and exceptions may 
not be made to them any more than exceptions can be made to the 
law itself. 21 Comp. Dec., 484. 

The training received by the organizations while in State service 
at London, Ky., was possibly the equivalent of the training that 
would have been received at Camp Knox, but the training author- 
ized by section 94, and the regulations issued pursuant thereto 
was intended to be training under Federal supervision and in addi- 
tion to such training as might be received in active State service 
as the military force of the State government. If it were other- 
wise, any active State service could be accepted as training under 
the section, and this the law itself would not permit. 

I have, therefore, to inform you that payment is not authorized to 
the organizations in question for the service described as for field 
training under section 94 or as for training at a camp of instruc- 
tion under section 97 of the national defense act. 


SUBSISTENCE, PER DIEM IN LIEU OF—EMPLOYEES OF BUREAU 
OF NATURALIZATION. 


The appropriation in the act of March 4, 1921, 41 Stat., 1425, for actual travel- 
ing expenses, together with per diem in lieu of subsistence, for employees 
of the Bureau of Naturalization, makes the per diem in lieu of sub- 
sistence dependent upon allowance pursuant to the act of August 1, 1914, 
88 Stat., 680, and as the regulations of the Department of Labor provide 
for a per diem in lieu of subsistence in all cases reimbursement for any 
subsistence items on an actual expense basis is prohibited after the date 
named in the regulations. 


Comptroller General McCarl to George W. Love, disbursing clerk, Depart- 

ment of Labor, November 27, 1922. 

I have your letter dated November 8, 1922, submitting for ad- 
vance decision voucher for $87.13 as reimbursement of travel expenses 
in favor of Patrick J. Mahoney, naturalization examiner, payable 
from the appropriation “ Miscellaneous Expenses, Bureau of Nat- 
uralization, 1922,” as to which you desire an expression whether the 
payment of actual expenses at not to exceed $5 per day for partial 
days at the beginning and ending of a trip would be legal, in view 
of the provisions of the travel regulations and the appropriation 
hereinbefore mentioned. You further state that a careful examina- 
tion of the appropriation mentioned creates a doubt in your mind 
whether the words “traveling expenses,” as used therein, are in- 
tended to cover all traveling expenses including subsistence and 
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expenses not related thereto, or whether the per diem in lieu of sub- 
sistence provided in the act is exclusive. 

The act in question, sundry civil act, March 4, 1921, 41 Stat., 1425, 
provides for miscellaneous expenses, Bureau of Naturalization, 1922: 


For compensation, to be fixed by the Secretary of Labor, of examiners, in- 
terpreters, clerks, and stenographers, for the purpose of carrying on the work 
of the Bureau of Naturalization, * * * including not to exceed $50,000 
for personal services in the District of Columbia, and for their actual neces- 
sary traveling expenses while absent from their official stations, * * * to- 
gether with per diem in lieu of subsistence, when allowed pursuant to section 
13 of the Sundry Civil Appropriation Act approved August 1, 1914, and for 
such per diem together with actual necessary traveling expenses of officers 
and employees of the Bureau of Naturalization in Washington while absent 
op official duty outside of the District of Columbia; * * *. 


The first provision for their actual necessary traveling expenses, 
together with per diem in lieu of subsistence when allowed pursuant 
to the act of August 1, 1914, 38 Stat., 680, in the act, has reference 
to examiners, interpreters, clerks, and stenographers, first mentioned, 
while the second provision for such per diem, together with actual 
necessary traveling expenses, applies to employees of the Bureau of 
Naturalization in Washington, and the word “such” in this latter 
provision in connection with “per diem” evidently relates to the 
same per diem in lieu of subsistence, first mentioned in the former 
provision as pursuant to the act of August 1, 1914. Therefore, a 
per diem for both classes is provided for allowance pursuant to 
the act of August 1, 1914. 

This latter act, section 13, authorizes heads of executive depart- 
ments and other Government establishments to prescribe per diem 
rates of allowance not exceeding $4 in lieu of subsistence when 
not otherwise fixed by law. Under authority of this act, it is ex- 
hibited that the Secretary of Labor has by amendment of regula- 
tions, dated November 11, 1920, prescribed a per diem of $4 in lieu 
of subsistence, apportioned for fractional days at $1 for each six 
hours, and it is stipulated that after midnight of November 39, 1920, 
expense accounts must be rendered on a straight per diem basis, and 
there may not be included therein any item of a subsistence character, 
such as lodging, meals, waiter fees, etc. 

Regulations made in pursuance of law and not inconsistent there- 
with have the force and effect of law until revoked, modified, or sus- 
pended. Such regulations must be uniform and general in their 
application and without retroactive effect, and any modification or 
suspension thereof must likewise be of general and prospective ap- 
plication. 26 Comp. Dec., 99. Also, a regulation made pursuant to, 
or in execution of, a statute can not be changed by a waiver or ex- 
ception thereto, but only by an effective modification in the old regu- 


lations, which makes a new regulation thereafter. 21 Comp. Dec., 
482. 
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The regulations of the Department of Labor, as amended, having 
provided for only a per diem in accordance with the acts discussed, 
such per diem provision becomes exclusive, and no other allowance 
for subsistence may be paid. 

You are, therefore, not authorized to pay for subsistence any sum 

) except as computed upon a per diem basis. 

The copy of the amendment to regulations dated November 11, 


1920, is retained for reference, there being no copy on file in this 
office. 


PACKING AND CRATING OF — GOODS—OFFICERS OF 
A 





The laws authorizing the packing and crating of household goods of officers of 
the Army at Government expense and the regulations issued thereunder 
only contemplate such packing and crating when incident to a permanent 
change of station by the officer, and there is no authority for packing and 
crating household goods of an officer of the Army at Government expense 
when moving from public to private quarters at the same station. 


Comptroller General McCarl to Maj. M. T. Legg, United States Army, 
November 27, 1922. 


There was received November 22, 1922, your request, with accom- 
panying voucher, for decision as to whether you were authorized 
under the act of June 30, 1922, 42 Stat., 729, making appropriations 
for military and nonmilitary activities of the War Department for 
the fiscal year 1923, to make a payment of $24.50 to William G. 
Meyer, for services rendered and material furnished in packing and 
crating the household goods of James Egan, captain, Infantry, under 
a statement of facts as disclosed by the papers forwarded, which 
may be epitomized as follows: 

Captain Egan, who then was, and now is, on duty at headquarters, 
Second Corps Area, Governors Island, N. Y., was occupying public 
quarters which he was required, June 22, 1922, to vacate in order 
that they might be occupied by recently arrived officers of the First 
Division. As there were no other public quarters available for his 
occupancy Captain Egan was required to secure private quarters, 
and he has been paid his rental allowance when not occupying 
public quarters. The sum of $24.50 for which the voucher js stated 
represents the cost of packing and crating his household effects inci- 
dent to the move from public to private quarters and is claimed 
under an order dated June 24, 1922, issued by the corps area com- 
mander, reading as follows: 


Officers who have been quartered in posts as a measure of economy or for 
the convenience of the Government and who are now required to vacate their 
quarters to provide accommodation for units of the First Division will be 


entitled to packing and crating allowance on account of permanent change of 
station. 
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The question presented for decision resolves itself into whether 
an officer of the Army is entitled to have his household effects crated 
and packed when required to make a change of abode not incidental 
to a permanent change of station. It is contended that when an officer 
is required to move either in or out of public quarters, either for the 
convenience of the Government or because of the necessities of the 
military service, he is moving himself and household effects in the 
performance of a military duty and is entitled to have the effects 
packed and crated at public expense. 

The statutory authority for packing and crating household goods 
for officers of the Army is found in the annual appropriation acts 
which for many years have provided funds for the transportation of 
the Army and its supplies, including the cost of packing and crat- 
ing of baggage. The details governing such packing and crating 
are matters committed to the sound discretion of the Secretary of 
War. 1 Comp. Gen., 673. It does not necessarily follow that because 
of hauling from one house to another there must be packing and 
crating similar to that allowable in transferring from one station 
to another. The current appropriation act provided funds for the 
transportation of the Army and its supplies, including transportation 
of the troops when moving either by land or water, and of their 
baggage, including the cost of packing and crating. The discretion 
of the Secretary of War was exercised as to the packing and crating 
of household goods for shipment when he promulgated changes 
No. 90 to paragraph 1136, Army Regulations, providing within cer- 
tain limits for the packing and crating of household goods on 
permanent change of station. It is admitted that the regulations 
comprehend only inter and not intra station movement of troops 
and their baggage. The law authorizes the packing and crating of 
household goods at public expense only on a permanent change wf 
station, 26 Comp. Dec., 172. 

The fact that the officer was required by orders of his commanding 
officer to occupy public quarters when available and to vacate them 
when needed for officers on duty with troops did not shift to the 
United States the expense of packing and crating his household 
goods for movement in and out of the public quarters. By the 
express terms of the act of June 10, 1922, 42 Stat., 625, rental allow- 
ance is not payable when quarters in kind are available. Therefore, 
when public quarters became available for Captain Egan he either 
had to occupy them or cease to be paid the rental allowance. The 
preliminary expense must be borne by the officer concerned in order 
to perfect the right to either quarters in kind or the rental allowance. 

Payment of the voucher herewith returned is unauthorized. 
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TRANSPORTATION OF PRIVATE MOUNTS OF ARMY OFFICER TO 
FIRST DUTY STATION. 


The right to transportation of privately owned horses of an Army officer from 
place of purchase to the duty station of the officer, authorized by act of 
March 23, 1910, 36 Stat., 255, is limited to cases in which the officer would 
have been entitled, irrespective of said act, to transportation of privately 
owned horses to such station from a prior station, and does not authorize 
transportation to the first duty station of such officer. 


Decision by Comptroller General McCarl, November 28, 1922. 

Joseph M. Williams, first lieutenant Tenth Cavalry, United States 
Army, has requested review of settlement W-853659, this office, dated 
August 23, 1922, disallowing his claim for reimbursement for cost 
of transporting his private mount from Harveyville. Kans., place 
of purchase, to Fort Riley, Kans., his first duty station, after appoint- 
ment from civil life, August 4, 1921, 

Under the act of May 11, 1908, 35 Stat., 108, officers of the Army 
below the grade of major may be furnished with mounts at Govern- 
ment expense, but if the officer so elects he may purchase his own 
mounts and is paid additional pay on account thereof. The act of 
March 23, 1910, 36 Stat., 255, provides for transportation of these 
privately owned mounts, as follows: 


* * * and hereafter transportation may be furnished for the owned horses 
of an olficer, not exceeding the number authorized by law, from point of pur- 
chase to his station, when he would have been entitled to and did not have his 
authorized number of owned horses shipped upon his last change of station. 
and when the cost of shipment does not exceed that from his old to his new 
station. 


This provision has been adopted practically verbatim as sub- 
paragraph 3 of paragraph 1098, Army Regulations, as amended by 
C. A. R. 84, January 27,1919. While this statute and regulation do 
not in express terms prohibit payment of transportation of private 
mounts from place of purchase to the first duty station of an Army 
officer, such a prohibition is clearly inferred from the conditions 
under which the transportation is authorized. The transportation 
from place of purchase is authorized only when the officer failed to 
receive his proper allowance for transportation incident to his last 
change of station. If he had no previous station, the conditions 
fixed by the statute and regulation to entitle him to transportation 
of his mount from place of purchase could not be met and payment 
would not be authorized. 

An officer is required to place himself and any equipment or para- 
phernalia he may need at his first duty station. Thereafter, if he 
is required to change his station, the law provides the proper trans- 
portation. It is on this basis transportation of baggage, household 
goods, and mounts is authorized. The act of March 23, 1910, 
authorizing mounts, gives the officer the option of having assigned 
to him a Government-owned mount or of providing “himself with 
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suitable mounts at his own expense,” in which event he is given 
additional pay. Certainly transportation to place of duty would be 
an expense of providing himself with a mount. 

Accordingly, it must be held that an Army officer not appointed 
from the Military Academy, who purchases a mount while at his 
first duty station, is not entitled to be reimbursed the cost of trans- 
portation from place of purchase to his station. 

Upon review of the matter the settlement is sustained. 


TERMINATION OF TEMPORARY APPOINTMENTS OF NAVAL OFFI- 
CERS BY APPOINTMENTS TO PERMANENT OFFICES BY AUTHOR- 
ITY OF SECTION 4 OF ACT OF JUNE 4, 1920. 


The ad interim appointment of a chief warrant officer of the Navy as a per- 
manent lieutenant (junior grade) while holding the temporary office of 
lieutenant, by authority of section 4 of the act of June 4, 1920, 41 Stat., 
835, followed by his nomination, confirmation, and recommissioning to 
said permanent office of lieutenant (junior grade), operated to terminate 
his temporary office of lieutenant, and he is not entitled to be paid as a 
lieutenant from and after the date of his acceptance of his ad interim 
appointment as a lieutenant (junior grade). 


Decision by Comptroller General McCarl, November 29, 1922. 

W. B. Stork, lieutenant (junior grade), United States Navy, ap- 
plied July 18, 1922, for review of settlement No. N-38522, dated July 
12, 1922, wherein was disallowed his claim for the difference in pay 
of lieutenant (junior grade), permanent, and lieutenant, temporary, 
including difference in additional pay authorized by the act of May 
18, 1920, 41 Stat., 602, from September 20, 1920, to December 31, 
1921. 

It appears that claimant was appointed a warrant machinist No- 
vember 1, 1901; chief machinist March 3, 1909; ensign, temporary, 
July 1, 1917; was promoted to lieutenant (junior grade), temporary, 
October 15, 1917; to lieutenant, temporary, July 1, 1918; and on 
August 30, 1920, was commissioned, ad interim, a lieutenant (junior 
grade) in the Regular Navy, from August 3, 1920, under section 4 of 
the act of June 4, 1920, 41 Stat., 835; accepted appointment and 
executed the oath of office September 20, 1920; and that on March 3, 
1921, his appointment as lieutenant (junior grade) was confirmed 
by the Senate and he was recommissioned a regular lieutenant (junior 
grade) April 20, 1921. 

It further appears that on November 22, 1921, the Navy Depart- 
ment notified the claimant that his temporary appointment as lieu- 
tenant was terminated on the date of acceptance of his permanent 
appointment, and the supply officer accordingly reduced his pay to 
that of lieutenant (junior grade) on October 30, 1921. 

On March 17, 1922, the Navy Department advised the claimant that 
the letter of November 22, 1921, was in error, the department having 
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decided that his temporary appointment as a lieutenant in the Navy 
did not expire until December 31, 1921. On the basis of this letter 
the claimant filed the claim for the difference in pay of lieutenant 
and lieutenant (junior grade) for the period from October 30 to De- 
cember 31, 1921. 

The claim was disallowed for the reason that claimant’s temporary 
appointment as lieutenant was terminated on the date of acceptance 
of his permanent appointment, and a charge was raised by the set- 
tlement of $817.73 on account of overpayments of the difference be- 
tween the pay of lieutenant and a lieutenant (junior grade) made 
from September 20, 1920, to October 29, 1921. 

Section 7 of the act of May 22, 1917, 40 Stat., 86, provides: 


That the permanent and probationary commissions, appointments and war- 
rants of officers shall not be vacated by reason of their temporary advancement 
or appointment, nor shall said officers be prejudiced in their relative lineal rank 
in regard to promotion in accordance with the Act of August twenty-ninth, nine- 
teen hundred and sixteen * * * That upon the termination of temporary 
appointments in a higher grade or rank as authorized by this Act the officers 
so advanced * * * shall revert to the grade, rank, or rating from which 
temporarily advanced, unless such oflicers or enlisted men in the meantime, in 
accordance with law, become entitled to promotion to a higher grade or rank 
in the permanent Navy or Marine Corps, in which case they shall revert to 
said higher grade or rank and shall, after passing the prescribed examinations, 
be commissioned accordingly. 


Section 8 of the same act provides: 


That all temporary appointments or advancements authorized by this Act 
shall continue in force only until otherwise directed by the President or until 
Congress shall amend or repeal the authorization for the increases herein 
provided and not later than six months after the termination of the present war. 


The time for the termination of all temporary appointments was 
extended by section 2 of the act of June 4, 1920, 41 Stat., 834, as 
follows: 


* * * That, until December 31, 1921, temporary appointments now exist- 
ing may be continued in force in any grade or rank, not to exceed the number 
allowed in any grade or rank based upon the total permanent authorized com- 
missioned strength of the line or of any staff corps; * * *. 


The ad interim appointment of claimant to the permanent office of 
lieutenant (junior grade) in the regular Navy, together with his sub- 
sequent appointment thereto by nomination, confirmation, and re- 
commissioning occurring after June 4, 1920, and prior to December 
31, 1921, are shown to have been made under section 4 of the act of 
June 4, 1920, 41 Stat., 835, which provides: 


That in addition to the number of transfers and appointments hereinbefore 
allowed, commissioned warrant officers of more than fifteen years’ service since 
date of warrant or date of first appointment as paymaster’s clerk, pharmacist 
or mate, who have creditably served in the war with the German Government 
in temporary commissioned ranks or grades in the regular Navy, shall be ap- 
pointed to a permanent rank or grade for which they may be qualified as es- 
tablished and shown by their records of service during their term of service 
not above the temporary rank or grade held by them at the time of transfer 
* * * Provided further, That no transfers or appointments made in accord- 
ance with sections 3 and 4 of this Act shall be to a higher grade or rank than 
lieutenant in the Navy: And provided further, That officers appointed to the 





DECISIONS OF THE COMPTROLLER GENERAL. 849 


permanent Navy in accordance with the foregoing sections who now hold per- 
manent warrant or permanent commissioned warrant rank in the United States 
Navy shall, if they thereafter fail professionally on examination for promotion, 
revert to such permanent warrant or permanent commissioned warrant status. 

It is contented, however, that notwithstanding such appointments 
and acceptance thereof, the provisions of the act of May 22, 1917, 
supra, when considered with those of section 2 of the act of June 
4, 1920, supra, operate to permit him, as a temporary officer qualify- 
ing for a permanent office in the Navy, to continue to serve in his 
higher temporary office until December 31, 1921. 

It clearly appears that the purpose of the act of May 22, 1917, was 
intended merely to protect officers, warrant officers, etc., of the regular 
Navy in their permanent offices therein on their appointment to tem- 
porary ones, and to prevent them from being deprived by the accept- 
ance of a temporary office of any right to permanent promotion which 
they then possessed. The act of 1920, unlike that of 1917, contains no 
saving clause. See 1 Comp. Gen., 294. 

The subsequent legislation in section 4 of the act of June 4, 1920, 
expressly authorized certain permanent commissioned warrant of- 
ficers, who had served in the war in temporary offices of the regular 
Navy, including claimant, to be appointed to permanent offices for 
which qualified not above that of lieutenant, and it was under this 
express authorization, and not by virtue of any reversion from a 
temporary to a “ higher grade ” under the act of 1917 that claimant— 
a permanent chief warrant officer and a temporary lieutenant—be- 
came a permanent lieutenant, junior grade, under his ad interim 
commission by the President of August 30, 1920, accepted September 
20, 1920, followed by his subsequent nomination, confirmation, and 
commissioning to said office. This appointment of this temporary 
officer to a permanent office by virtue of, and pursuant to, this later 
legislation of 1920 in itself operated as a termination of his temporary 
office of lieutenant independently and apart from the provisions for 
the termination of such temporary office in the act of 1917 as amended 
by section 2 of the act of June 4, 1920. 

The authorization in section 2 for the continuance of temporary 
appointments, within the limitations therein. stated, “ until December 
31, 1921,” merely substituted as to the appointments to which it ap- 
plied “ until December 31, 1921,” for the former provision for their 
termination “not later than six months after the termination of 
the present war,” leaving in effect as theretofore the authorizations 
for their termination otherwise under the original provision, which 
read— 

* ¢ * ghall continue in effect until otherwise directed by the President 


or until Congress shall amend or repeal the authorization for the increases 
herein provided * S 
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There is no authority for the holding by claimant at the same time 
of three offices, that by reversion or otherwise of a chief warrant 
office, temporary lieutenant, and permanent lieutenant (junior grade). 
It is concluded that his temporary office of lieutenant terminated 
on the date of the acceptance of his permanent office of lieutenant 
(junior grade), and that he is not entitled to be paid as a lieutenant 
from and after September 19, 1920. 
Upon review no difference is found and the settlement is sustained. 


CONTRACT SURGEON SERVICE—COUNTING SERVICE AS CIVILIAN 
VETERINARIAN AS, FOR LONGEVITY—ACT OF JUNE 10, 1922. 


Service as a civilian veterinarian with the Quartermaster Corps of the Army 
was not service as a “contract surgeon serving full time,” and may not 
be counted for longevity pay purposes under the act of June 10, 1922, 42 
Stat., 626. 


Comptroller General McCarl to the Secretary of War, November 29, 1922. 

I have your letter of November 10, 1922, requesting decision 
whether Lieut. Col. Robert Vans Agnew, Veterinary Corps, United 
States Army, is entitled to count his service as a civilian veterinarian 
with the Quartermaster Corps of the Army 1900-1902, for purpose of 
longevity increase of pay under the provisions of paragraphs 10 and 
11 of section 1, act of June 10, 1922, 42 Stat., 626 arfd 627. These 
provisions, so far as here material, are: 


Every officer paid under the provisions of this section shall receive an in- 
crease of 5 per centum of the base pay of his period for each three years of 


service up to thirty years. * * * 
* > ” 


For officers in the service on June 30, 1922, there shall be included 
in the computation all service which is now counted in computing longevity 
pay, and service as a contract surgeon serving full time; and also 75 per 
centum of all other periods of time during which they have held commissions 
as officers of the Organized Militia between January 21, 1903. and July 1, 
1916, or of the National Guard, the Naval Militia, or the National Naval Volun- 
teers since June 3, 1916, and service as a contract surgeon serving full time, 
shall be included in the computation. 




















The service of Col. Vans Agnew which is in question is reported 
to have been as follows: 


October 10, 1900: Hired by Capt. S. W. Kimball, A. Q. M., Presidio of San 
Francisco, as veterinary surgeon at $100 per month. 

October 18, 1900: Transferred to Lieut. P. L. Smith, Q. M., U. S. A. T. 
Connemaugh. 

November 29, 1900: Transferred to Major John T. Knight, Q. M., Manila, P. I. 

December 3, 1900: Transferred to Capt. L. V. Williams, A. Q. M., Dagu- 
pan, P. I. 

June 1, 1901: Transferred to Fred S. Wild, A. C. Q. M., Dagupan, P. TI. 

February 14, 1902: Dropped by Capt. W. S. Wood, C. Q. M., Dagupan, P. I. 


As to his subsequent service, it is stated : 


It further appears that Lievt. Colonel Vans Agnew was appointed a veteri- 
narian in the Army April 15, 1902, and accepted April 2, 1902. He remained 
in the service as a veterinsrian until appointed a commissioned officer under 
section 16, act of June 3, 1916, 
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The Army Register for 1922 shows that he was appointed assistant veteri- 
narian June 3, 1916; veterinarian June 3, 1916; accepted April 6, 1917; major, 
Veterinary Corps, June 4, 1920; lieut. colonel, Veterinary Corps, December 
18, 1920. 


Col. Vans Agnew was hired as a veterinary surgeon at $100 per 
month for service in the Philippine Islands in October, 1900, ap- 
parently under the provisions contained in appropriation for “ In- 
cidental expenses, Quartermaster Corps, 1901,” contained in the act 
of May 26, 1900, 31 Stat., 213, as follows: 


* * * for the following expenditures required for the several regiments 
of cavalry, the batteries of light artillery, and such companies of infantry and 
scouts as may be mounted, the authorized number of officers’ horses, and for 
the trains, to wit: hire or veterinary surgeons, purchase of medicines for horses 
and mules, picket ropes, blacksmiths’ tools and materials, horseshoes and 
blacksmiths’ tools for the cavalry service, and for the shoeing of horses and 
mules, " os, 


A similar provision appears in the appropriation act for the Army 
for the fiscal year 1902, 31 Stat., 905, and section 20 of the act of 
February 2, 1901, 31 Stat., 753, provided: 


That the grade of veterinarian of the second class in cavalry regiments, United 
States Army, is hereby abolished, and hereafter the two veterinarians authorized 
for each cavalry regiment and the one veterinarian authorized for each artillery 
regiment shall receive the pay and allowances of second lieutenants, mounted. 
Such number of veterinarians as the Secretary of War may authorize shall be 
employed to attend animals pertaining to the quartermaster’s or other depart- 
ments not directly connected with the cavalry and artillery regiments, at a 
compensation not exceeding one hundred dollars per month. 


It was held, 27 Comp. Dec., 997, quoting the syllabus: 


Service as a veterinarian in the capacity of a civilian employee in the Quarter- 
master Corps of the Army under appointment from the United States, but not 
in the regular, provisional, or temporary forces of the Army, may not be counted 
in computing length of service of Army officers for longevity pay purposes. 


The service of Col. Vans Agnew, 1900-1902, was that of a civilian 
employed in the capacity of a veterinary surgeon for duty with the 
Quartermaster Corps of the Army, but it is suggested, in view of the 
provision of the act of June 10, 1922, authorizing the counting for 
longevity of service as a “contract surgeon serving full time,” and 
decision of October 11, 1922, to the Secretary of the Navy, case of 
Lieutenant Commander Cole, Medical Corps, United States Navy, 
2 Comp. Gen., 271, that Col. Vans Agnew is entitled to credit for this 
civilian service. 

The term “contract surgeon serving full time” has a definite and 
well-established meaning in the Army; see paragraph 53, Manual for 
the Medical Department, 1916; and includes only practitioners of 
medicine, physicians employed by contract for the medical and surgi- 
cal care and treatment of the personnel of the Army. It has never 
been suggested, for example, that civilian veterinarians employed for 
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service with the Army were entitled to mileage under the appropria- 
tion “For mileage to commissioned officers and contract surgeons,” 
and if they were not “contract surgeons” for the purpose of mile- 
age, neither were they contract surgeons for the purpose of comput- 
ing longevity increase of pay under a subsequent appointment as an 
officer of the Army. 

In the decision of October 11, 1922, cited, the question was whether 
the term “contract surgeon serving full time” had application to 
any of the services to which the act of June 10, 1922, applied. It was 
held that credit was authorized for services as a contract surgeon 
serving full time in the United States Revenue Cutter Service, where 
the service was that of a physician rendered pursuant to contract 
specifically authorized by law (the identical situation with respect 
to contract surgeons in the Army) ; and that under the terms of sec- 
tion 11 of the act of May 18, 1920, 41 Stat., 604, an officer of the 
Medical Corps of the Navy in the service June 30, 1922, was entitled 
on and after that date to count for longevity pay purposes his serv- 
ice as a contract surgeon serving full time in the United States 
Revenue Cutter Service. 

The service of a veterinary surgeon hired as were other civilian 
employees of the Quartermaster’s Department, under authority 
contained in an appropriation act, was not service as a “contract 
surgeon serving full time ”; such veterinarians were never referred 
to or considered as contract surgeons, and such service may not be 
included in computing longevity increase of pay under the act of 
June 10, 1922, any more than under prior provisions of law. 

This is true notwithstanding the fourth paragraph of section 16 
of the act of June 3, 1916, 39 Stat., 177, entitled a veterinarian to 
count his prior “governmental service” as a veterinarian in the 
War Department (Op. J. A. G., 1912-1917, p. 666) for the purpose 
of determining his rank in the Veterinary Corps then created; and 
the second paragraph of section 10 of the act, as amended by sec- 
tion 10 of the act of June 4, 1920, 41 Stat., 767, entitled him to count 
for purposes of promotion his “ governmental veterinary service ren- 
dered prior to June 3, 1916.” Longevity increase of pay is payable 
for service in a military capacity in the Army; United States v. 
La Tourrett, 151 U. S., 572, 574; Yomans v. United States, 52 Ct. 
Cls., 388, and in the absence of a specific provision therefor other- 
wise (as in the case of contract surgeons) is not payable for other 
service, even though such other service may under specific provisions 
of law be counted for other purposes, such as eligibility for appoint- 
ment, rank, or promotion. ‘ 

Your question is answered accordingly. 
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PAY AND ALLOWANCES OF SECOND LEADER AND MUSICIANS 
OF MARINE BAND ON AND AFTER JULY 1, 1922. 


The second leader and musicians of the Marine Band, being entitled under the 
existing law (act of August 29, 1916, 39 Stat., 612) on June 30, 1922, to 
the allowances of a sergeant major and sergeant, respectively, are entitled 
to the reenlistment allowances provided by section 9, act of June 10, 1922, 
42 Stat., 629, in the amount and under the same conditions as enlisted men 
of the first and fourth grades, respectively. 

The second leader and musicians of the Marine Band, having been separated 
under existing law on June 30, 1922, for pay purposes from enlisted men 
generally of the Marine Corps, are confined on and after July 1, 1922, to 
the pay*expressly fixed for them by the act of August 29, 1916, 39 Stat., 
612. Decision of July 17, 1922, 2 Comp. Gen., 25, adhered to. 


eee General McCarl to the Secretary of the Navy, November 29, 


I have your letter of August 15, 1922, requesting reconsideration 
of the decision of this office of July 17, 1922, 2 Comp. Gen., 25, in 
so far as it held that the second leader of the Marine Band is not 
entitled to 10 per cent additional pay for length of service under 
paragraph 2, act of June 4, 1920, 41 Stat., 761, and that the second 
leader and the musicians of the Marine Band are not entitled to 
20 per cent increase of pay under acts of May 18, 1920, 41 Stat., 602, 
section 4, and June 4, 1920, 41 Stat., 761, section 4b, paragraph 1 
and to pay for good-conduct medals. 

Musicians of the Marine Band were and are . enlisted men of the 
Marine Corps. Prior to March 3, 1899, as enlisted men of the Marine 
Corps they were considered as assimilated for pay purposes by sec- 
tion 1612, Revised Statutes, to enlisted men of the Army of like 
grades, the assimilation being to musicians of the Military Academy 
Band. Patyschke v. United States, 31 Ct. Cls., 384; 3 Comp. Dec., 
369, February 5, 1897; section 4 of the act of July 29, 1861, 12 Stat., 
280; act of June 20, 1864, 13 Stat., 144; joint resolution of July 2, 
1864, 13 Stat., 416; section 1612, Revised Statutes. See also ap- 
parently contra, Keppler v. United States, 27 Ct. Cls., 484; decision 
of 2d Comp., August 18, 1887, vol. 55, p. 30. 

Musicians of the Military Academy Band were then entitled to a 
length of service benefit by virtue of direct pay enactment for them 
as members of that band and apart from men of the Army generally. 
Acts of March 3, 1875, 18 Stat., 419; March 3, 1877, 19 id., 383; and 
March 2, 1901, 31 Stat., 912. See also in this respect similar sub- 
sequent legislation for the Naval Academy Band. Act of April 12, 
1910, 36 Stat., 297. 

The act of March 3, 1899, 30 Stat., 1009, separated the Marine 
Band for pay purposes from its preceding assimilation to the Mili- 
tary Academy Band, increased the monthly pay of its leader, in- 
serted a new independent grade of second leader not existing as to 
the Military Academy Band, with sole provision as to his pay that 
of $75 per month, and as to the other musicians fixed their pay at 


’ 
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the higher rates of $60 and $50 per month, respectively, than that 
they had been receiving by the assimilation to the pay under the act 
of March 3, 1877, 19 Stat., 383, for corresponding members of the 
Military Academy Band, who had no second leader, but in lieu of 
a second leader and two grades of musicians had three grades of 
musicians, the fixed monthly rates of which were $34, $30, and $17, 
respectively. 

In thus setting up the Marine Band as an independent band for 
pay purposes of higher specified pay grades the Congress omitted 
from its legislation any provision for pay for length of service either 
for the new second leader or for the musicians and expressly nega- 
tived its payment to the musicians, notwithstanding the continuance 
in effect thereafter of its express provision for pay for “length of 
service” for the Military Academy Band from the operation of 
whose pay statute it was removing the Marine Band, and which stat- 
ute for the Military Academy Band, after specifying the pay grades 
of its members, added: 

* * * and that the enlisted musicians of the band shall have the benefits 


as to pay arising from reenlistments and length of service applicable to other 
enlisted men of the Army. 


See, as to repetition of length of service, provision for members of 
Military Academy Band in act of March 2, 1901, 31 Stat., 912, and 


the extension of it therein to leader. 

It is clear that for pay purposes musicians of the Marine Band 
could not be at the same time both members of the Marine Band and 
enlisted men of the Marine Corps generally, and in consequence could 
not be assimilated under section 1612, Revised Statutes, to the Mili- 
tary Academy Band, the rates of pay of the Marine Band being fixed 
independently of that of other enlisted men of the Marine Corps, 
and at different rates for the respective grades than those of the 
Military Academy Band, and there being no second leader in the 
Military Academy Band with which to assimilate. 

The legislation of 1899 therefore could not operate otherwise than 
to eliminate the assimilation theretofore existing between the two 
bands for pay purposes, and in doing so to separate members of the 
Marine Band from men of the Marine Corps for pay purposes as 
well as from members of the Military Academy Band. 

As thus separated, their pay rights are found in and limited to 
those conferred upon them in their separate pay statute of 1899, 
which stated the rates of pay and prohibited increase of pay for 
length of service, as follows: 

That the band of the United States Marine Corps shall consist of one leader, 
with the pay and allowances of a first lieutenant; one second leader, whose 
pay shall be seventy-five dollars per month, and who shall have the allowances 


of a sergeant major; thirty first class musicians, whose pay shall be sixty 
dollars per month; and thirty second class pay musicians whose pay shall be 
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fifty dollars per month and the allowances of a sergeant; such musicians of the 
band to have no increased pay for length of service. Act of March 3, 1899, 
30 Stat., 1009, section 24. 

Notwithstanding this enactment a decision was rendered June 
30, 1908, 45 MS. Comp. Dec., 2652, that the second leader of the 
Marine Band was entitled to increase of pay for length of service 
and changed his pay from the amount of $75 per month as established 
by the statute. 

An examination of the decision discloses that the act of 1899 as to 
the second leader was quoted and then—through an apparent con- 
fusion of the Marine Band provision (sec. 24 of the act of March 
3, 1899) with the provision for gunnery sergeants of the Marine 
Corps in the preceding section of same act (sec. 23)—incorrectly 
stated that— 


Section 24, supra, of the Navy personnel act fixes the pay of the second leader 
of the Marine Band at $75, with the rank and allowances of a sergeant major. 


the word “rank” being inserted and the decision apparently being 
grounded on the supposition that the Marine Band statute con- 
tained the word, as did the preceding section as to gunnery ser- 
geants, which in the same decision had previously been construed. 
Upon the subject of the application by assimilation of the grade 
pay of first sergeants, $45 per month, to gunnery sergeants, whose 
grade pay was $35 per month, under the statute conferring on gun- 


nery sergeants the rank and allowances of a first sergeant, the court 
held in Bristow v.United States, 47 Ct. Cl., 46, decided December 4, 
1911, quoting from the syllabus, as follows: 


The grade of “ gunnery sergeant” in the Marine Corps is first established 
by the Navy personnel act, “ whose pay shall be thirty-five dollars per month.” 
Subsequently the pay of sergeants of the Army by the act 11 May, 1908, is 
advanced to $45 per month. The question in the case is whether this extends 
to gunnery sergeants in the Marine Corps. 

1. The grade of “gunnery sergeant” in the Marine Corps was first estab- 
lished by the Navy personnel act, 3d March, 1899 (30 Stat. L, p. 1009), and 
the pay was specifically fixed by the same statute at $35, while other sergeants 
received only $25, There has been no subsequent statute specifically changing 
the pay of gunnery sergeants. 

II. The pay of the Marine Corps is regulated by the law which governs the 
Army pay, and this is accomplished automatically by the Revised Statutes 
(1612). But this does not extend to a case where Congress-has made a specific 
provision for the pay of an officer or grade of officers, or enlisted men. 

III. Where the pay of a new grade of officers is specilcally fixed by statute 
the general provision of law that the pay of the Marine Corps shall be the 
same as the pay of the Army, can not be construed so that the specific pay 
shall be either increased or diminished by reason of a change of Army pay. 


In concluding the decision the court said: 


When we take into consideration the manifest injustice done to gunnery 
sergeants in the Marine Corps by the act of May 11, 1908, it may well be 
believed that Congress intended thereby to raise their monthly pay to $45. 
The trouble is, however, that such intention is determined from conjecture 
only because of such injustice. The pay of the Marine Corps is regulated 
by the laws which govern the pay of the Army, and this is done by the 
automatic action of section 1612, Revised Statutes. This section. however, 
does not perform this function when Congress has made any specific provisions 
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for the pay of the Marine Corps or any one of its officers or enlisted men as 
by section 23 of the act of March 3, 1899, supra, it has done with reference 
to gunnery sergeants. Section 1612 provides that the officers and enlisted 
men of the Marine Corps “shall be entitled to receive the same pay and 
allowances” as officers and enlisted men of like grades in the Infantry of the 
Army. Congress afterwards made an exception in the case of gunnery 
sergeants, and until this exception is repealed section 1612 will have no control 
over their pay. Let us see to what an absurdity any other rule of construc- 
tion would lead us. Suppose section 23 had fixed the monthly pay of gunnery 
sergeants at $50 instead of $35, would the claimant contend that his monthly 
pay had been reduced to $45 by the act of May 11, 1908? 

As already stated, the statutes quoted do a great injustice to the gunnery 
sergeants of the Marine Corps, and an injustice which doubtless Congress 
never intended, but we are to interpret the law as it is and not as we may 
merely conjecture it may have been intended to be, and must leave it to the 
wisdom and beneficence of Congress to make good any injustice which it may 
have inadvertently done. 

No appeal was taken from this decision. The principle announced 
in it of the exclusion of enlisted men whose pay the Congress has 
established directly and separately for them as a class by themselves 
from the operation of statutes that otherwise might apply generally 
to them applies equally to the case of the second leader and musicians 
of the Marine Band now under consideration, and was but the 
application and reiteration of the well known principle of law— 
expressio unius est exclusio alterius—and this decision continues as 
the judicial view on the subject. 

The Congress has not since 1899—as it clearly could have done— 
eliminated the pay barrier it then erected between the second leader 
and musician members of the Marine Band and other men of the 
Marine Corps, nor added to the separate Marine Band provision 
a further provision for length of service, or for the application of 
any general increases for men of Marine Corps or of Army, not- 
withstanding its different treatment of the Military Academy and 
Naval Academy bands in this respect. See acts of March 3, 1875, 
16 Stat., 419; March 3, 1877, 19 éd., 388; March 2, 1901, 31 id., 912; 
April 12, 1910, 36 id., 297. 

On the other hand, the Congress expressly continued its pay 
separation by the legislation of August 29, 1916, 39 Stat., 612, again 
increasing the pay of members of the Marine Band, doubling that 
of its second leader from $75 per month to $150 per month, adding 
new grades of principal and third class musicians, and enlarging 
pay of former grades, as follows: 

That the band of the United States Marine Corps shall consist of one leader, 
whose pay and allowances shall be those of a captain in the Marine Corps; 
one second leader, whose pay shall be $150 per month and who shall have the 
allowances of a sergeant major; ten principal musicians, whose pay shall be 
$125 per month; twenty-five first-class musicians, whose pay shall be $100 per 
month ; twenty second-class musicians, whose pay shal! be $85 per month; and 
ten third-class musicians whose pay shall be $70 per month; such musicians 


of the band to have the allowance of a sergeant and to have no increase in the 
rates of pay on account of length of service, 
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It is this legislation that section 21 of the act of June 10, 1922, con- 
tinues as existing law unchanged. 

Notwithstanding this 1916 statute is identical with that of 1899 
as to the separation of the Marine Band for pay purposes from other 
men of the Marine Corps, by assimilation or otherwise, and which 
1899 statute as clearly shown and in accord with existing judicial 
construction ended any assimilated status theretofore existing, the 
former construction by the Comptroller of the Treasury as to the 
1899 statute apparently made through a patent error in the interpola- 
tion of the word “rank,” and notwithstanding the unappealed from 
intervening decision of the court contra in principle, was carried 
forward and applied to the 1916 statute, the conclusion only of the 
former decision to effect that the second leader of the Marine Band 
was entitled to pay for length of service being quoted without a 
showing of the error as to use of word “rank” upon which based. 
See 45 MS. Comp. Dec., 2655, June 30, 1908; 27 Comp. Dec., 550, 552, 
December 15, 1920. 


_ 


In rendering the decision in 2 Comp. Gen. 25, a reconsideration of 
which is now requested, no reason was seen why the patent error in 
the construction of the 1899 statute as to pay for length of service 
of the second leader should be further perpetuated and it was not. 
On the other hand the legislation of 1916 was construed in the only 
way it could have been consistent with the statutes involving the 


well-known principle of law that an express provision excludes a gen- 
eral one from applying and the then existing decisions on the sub- 
ject, by holding that the second leader as a member of the band was 
confined to pay expressly fixed for him as a member of the band in 
the act of 1916, and was therefore for pay purposes separated from 
other men of the Marine Corps by assimilation or otherwise. 

The mere nonconference of a pay right does not in itself imply 
one. Smith v. United States, 47 Ct. Cls., 313. On the other hand 
there must be the positive conference of a pay right for it to exist. 
I am unaware of any statute conferring any right on the second 
leader of the Marine Band for pay for length of service, and in the 
absence of one there can be none. The decision to the effect that 
he is not entitled thereto, in harmony with that of Bristow v. United 
States, supra, and with the preceding decisions of this office on the 
matter of pay of band, 1 Comp. Gen., 317, 417, is adhered to. 

Aside from putting them in a class by themselves for pay pur- 
poses under the act of 1916, and therefore apart from the question 
of whether they are otherwise men of the Marine Corps, neither 
the second leader nor musicians of the band could be entitled to 
the 20 per cent increase authorized by section 4 of the act of May 
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18, 1920, 41 Stat., 602, as amended by paragraph 1, section 4b of the 
act of June 4, 1920, 41 Stat., 761, as it could by its terms only be 
computed on the base pay provided in that section and was con- 
fined to enlisted men of the first five grades as therein set forth. 
Neither the second leader nor any of the musicians were enlisted 
men that came within any of these five grades, their pay rates per 
month according to grade being $150, $125, $100, $87, and $70, while 
those of the first five grades to whom the 20 per cent was confined 
were at the lower monthly rates of $74, $53, $45, $45, and $37. 

This fact was recognized in Marine Corps Orders, No. 18, June 
25, 1920, approved by the Secretary of the Navy, when, after group- 
ing men of the Marine Corps generally so as to correspond with 
men of the Army for the purpose of said first five grades, there was 
added : 


The designations of enlisted grades of the Marine Band are fixed by law, 
which is not changed by the Army reorganization act. The designation of such 
grades continues the same as heretofore. 

Members of the Marine Band are not affected by the said section of the Army 
reorganization act, and are therefore not included in the above classification. 

This is in itself sufficient reason why the second leader and musi- 
cians are not entitled to said 20 per cent increase, there existing no 
provision for its payment for grades other than the five from which 
five grades they were excluded, and further is in effect a legisla- 
tive and administrative recognition of the fact of the separation of 
the Marine Band for pay purposes from other men of the Marine 
Corps, and of the impossibility of a proper application to the musi- 
cians and their second leader by assimilation of statutes conferring 
general increases of pay on men of the Marine Corps or Army and 
a further enunciation of the statutory rule that the express mention 
of one is the exclusion of all others. 

A further administrative recognition of the fact that said mem- 
bers of the band did not come within the operation of the general 
pay increase statutes for the Marine Corps or Army is the fact that 
the Secretary of the Navy urged that they come within a general 
increase statute for men of the Navy, stating at the time that he 
was in doubt as to their right to the general increase for men of the 
Army. See 1 Comp. Gen., 417. 

The decision to the effect that neither the second leader nor musi- 
cians are entitled to said 20 per cent increase was undoubtedly cor- 
rect and is adhered to. 

As to good-conduct medal pay, neither the second leader nor mu- 
sicians could possess any right to it unless they were for pay pur- 
poses enlisted men of the Marine Corps generally. As has been 
seen, they were not. They were professional musicians and pro- 
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vided for separately as a band of musicians and paid for profes- 
sional services as such a higher pay than enlisted men generally, 
independently of any additienals, for whom the good-conduct medal 
pay was deemed appropriate and authorized by annual appropria- 
tion acts beginning with that of April 27, 1904, 33 Stat., 347. See 
also Executive order of June 28, 1904, promulgated by Navy Depart- 
ment G. O. No. 164, dated July 22, 1904. 

In other words, for pay purposes enlisted men of the Marine Corps 
are divided into two classes, one designated the band of the United 
States Marine Corps, for whom no express provision had been made 
for additionals of any character authorized for enlisted men of the 
Marine Corps generally, notwithstanding the opposite situation as 
to members of the Military Band from whom the Marine Band had 
been separated for pay purposes and for the Naval Academy Band 
and the other enlisted men of the Marine Corps. 

The decision which conferred on them good-conduct medal pay 
was again the same one that construed the act of 1916, in accord with 
the preceding construction, which had been placed on the act of 
1899 through a patent error in the application of the wording of 
that statute and which construction does not accord with the prin- 
ciple announced in existing judicial construction of legislation of 
this character or with the decisions of this office rendered prior to 
the one now under consideration. See Bristow v. United States, 
supra; 1 Comp. Gen., 317, 417. 

The decision in 2 Comp. Gen., 25, is in harmony with said judicial 
construction and existing decisions of this office at the time it was 
rendered, to the effect that the musicians and their second leader 
of the Marine Band are not entitled to be paid for good-conduct 
medal, and is adhered to. 

There was also requested decision upon the new question whether 
the second leader and musicians of the Marine Band are entitled on 
reenlistment after July 1, 1922, to an enlistment allowance. 

The existing law of August 29, 1916, supra, provides that the sec- 
ond leader shall have the allowances of a sergeant major, and the 
musicians of the band the allowances of a sergeant. It is only 
necessary, therefore, to ascertaain what their allowances are. 

A sergeant major is an enlisted man in the first grade and a 
sergeant is an enlisted man of the fourth grade, and each is re- 
spectively entitled to the enlistment allowance in the amount and 
under the conditions prescribed therefor. 

T have to advise, therefore, that the provision in the act of June 
10, 1922, providing for an enlistment allowance is applicable by 
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reason of the act of August 29, 1916, to the second leader and the 
musicians of the Marine Band. 


RAILROAD CONTINGENT FUND—ACCOUNTING FOR, BY INTER- 
STATE COMMERCE COMMISSION. 


The funds received from railroads as excess operating income under section 15a 
of the interstate commerce act, as amended by act of February 28, 1920, 
41 Stat., 489, should be deposited in the Treasury to the credit of a special 
fund, subject to requisition for advancement and expenditure by the com- 
mission in the administration of the act, the customary accounting therefor 
to be made to the General Accounting Office. 


Comptroller General McCarl to the chairman, Interstate Commerce Commis- 
sion, November 29, 1922. 


Under date of September 18, 1922, Commissioner B. H. Meyer 
wrote to this office inclosing a copy of an opinion rendered by the 
Attorney General to the President under date of September 9, 1922, 
to the effect generally that moneys paid to and received by the Inter- 
state Commerce Commission as excess railway operating income 
under the provisions of section 15a of the transportation act of 
1920, 41 Stat., 489, are not “ public moneys” in the sense that they 
should be covered into the Treasury of the United States, but may 
be deposited by the commission, in its own name and subject to its 
draft, in banks or trust companies designated as Government deposi- 
taries, such deposits and disbursements to be accounted for to the 
General Accounting Office as provided by the acts of July 31, 1894, 
28 Stat., 205, and June 10, 1921, 42 Stat., 20, 

Commissioner Meyer also inclosed with his letter one copy each 
of the commission’s orders of January 16 and March 16, 1922, in 
the matter of the recovery and payment of excess railway operating 
income under the statute aforementioned, and requests information 
as to the requirements of the General Accounting Office with respect 
to the audit of various transactions arising out of the administration 
of the fund. 

I am unable to agree with the conclusion reached by the Attorney 
General that excess railway operating income received by the Inter- 
state Commerce Commission under the statute cited is not public 
moneys required to be deposited in the Treasury, and as the matter 
is one involving expenditure of and accounting for funds coming 
officially into the hands of the commission it is one which the Comp- 
troller General is required by law to decide. 

The Attorney General’s conclusion rests upon the premise that 
the Government of the United States possesses no beneficial interest 
whatever in these funds. which are to be held by the commission 
solely for the purposes prescribed by the statute. Assuming the 
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soundness of the premise the conclusion is nevertheless a non se- 
quitur. Whether official funds are collected for the use and benefit 
of the United States, or for certain purposes and uses specified 
by statute, or to be held in trust for the benefit of specified per- 
sons or interests, they are required to be covered into the Treasury; 
to the genera] fund if for the use and benefit of the United States, 
to a special fund if they are to be applied to specific purposes and 
uses, or to a trust fund if for the use of specified persons or in- 
terests, 14 Comp. Dec., 361. See, also, Treasury Department Circular 
No. 56, July 14, 1908, defining the several accounts upon the books 
of the Treasury Department. 

Paragraph 5 of section 15a of the interstate commerce act as 
amended by the act of February 28, 1920, 41 Stat., 489, declares 
that any carrier receiving a net railway operating income in ex- 
cess of a fair return as provided by the statute shall hold a speci- 
fied part of such excess “as trustee for, and shall pay it to, the 
United States.” Paragraph (6) provides that the specified part 
of the net excess operating income shall “be recoverable by and 
paid to the commission for the purpose of establishing and main- 
taining a general railroad contingent fund as hereinafter described.” 
Paragraph (10) of the section provides: 

The general railroad contingent fund so to be recoverable by and paid to 
the Commission and all accretions thereof shall be a revolving fund and shall 
be administered by the Commission. It shall-be used by the Commission in 
furtherance of the public interest in railway transportation either by making 
loans to carriers to meet expenditures for capital account or to refund maturing 
securities originally issued for capital account, or by purchasing transporta- 
tion equipment and facilities and leasing the same to carriers, as herein 
after provided. Any moneys in the fund not so employed shall be invested 
in obligations of the United States or deposited in authorized depositaries 
of the United States subject to the rules promulgated from time to time by 
the Secretary of the Treasury relating to Government deposits. 

The provisions of law clearly and specifically divest the rail- 
roads of all right or title to or interest in the excess earnings re- 
quired to be paid over to the commission and establish a special 
fund to be administered by the commission in the interest, not of 
the railroads themselves, but “in furtherance of the public interest 
in railway transportation.” 

A “special fund” on the books of the Treasury Department is 
defined by the syllabus of the comptroller’s decision hereinbefore 
cited to be: 

Where Congress authorizes moneys received from specified sources to be 
expended for specified objects such moneys constitute a special fund and should 
be covered into the Treasury as such. 

The general railway contingent fund conforms clearly and pre- 
cisely to this definition which is in accordance with law and estab- 
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lished Treasury practice and usage. All receipts of the commission 
on account of this fund should be deposited in the Treasury to the 
credit of a special fund where it will be available to the commis- 
sion upon its requisition for advancement and expenditure in the 
administration of the statute. 

The status of a specia: fund in the Treasury should not be con- 
fused with what is known and designated as a “special deposit 
account” in which moneys not yet ready to be covered into the 
Treasury may be held temporarily subject to administrative check 
pending full and final vesting in the United States of title to them, 
or paying them to whom they belong. An instance of this is the 
class of cases in which the law provides for deposit of moneys with 
an Official of the United States to secure payment for a service there- 
after to be rendered in which case the amount deposited does not 
become money of the United States until the service has been 
rendered. The general railway contingent fund has none of the 
distinguishing characteristics of a special deposit account. See 19 
Comp. Dec., 442; 20 id., 479. 

I see nothing to distingush this railway contingent fund from 
other special funds in the Treasury. The covering of the funds 
into the Treasury to a special fund account will not unduly restrain 
the authority and discretion of the commission in the administra- 
tion of the fund, which would still be subject to its requisition. The 
authority and jurisdiction of the Treasury Department over the 
fund would extend no further than to see that it is paid out or 
advanced upon legal settlements or requisitions in accordance with 
general laws and regulations governing such payments or advances, 
and the customary accounting to the General Accounting Office. 
There could be no interference by the Secretary of the Treasury 
with the discretion and authority of the commission in the adminis- 
tration of the fund. 

The general purposes for which the fund is to be expended are 
the making of loans to railroads and the purchase of equipment and 
facilities for lease to carriers. There does not appear to be any- 
thing in the character or urgency of these purposes calling for a 
special deposit account or for any other special procedure in deposit- 
ing, disbursing, and accounting for the fund. On the other hand 
the covering of the moneys into the Treasury to the credit of a 
special fund will serve to make a record on the books of the Treasury 
of all receipts and withdrawals of funds. 

As regards the accounting forms and procedure, if standard forms 
and procedure are thought to be inadequate, the commission may 
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prepare and submit for approval such special forms and method as 


it may deem necessary or appropriate for the peculiar needs of this 
fund. 


AUTOMATIC PROMOTION OF RAILWAY POSTAL CLERKS. 


The one year’s satisfactory service required to entitle railway postal clerks to 
automatic promotion under the act of June 5, 1920, 41 Stat., 1050, 1053, 
must be continuous and immediately precede the promotion, but may in- 
clude satisfactory service in a lower’ grade to which demoted by reason of 
prior unsatisfactory service, as well as satisfactory service in the grade 
from which demoted after restoration thereto. 


Comptroller General McCarl to the Postmaster General, November 29, 1922. 

I have your letter of November 13, 1922, requesting decision as 
to whether the year’s satisfactory service prescribed in the act of 
June 5, 1920, 41 Stat., 1053, as prerequisite to the automatic pro- 
motion of railway postal clerks must be continuous and whether 
satisfactory service in the grade to which an employee was re- 
duced on account of unsatisfactory service may be counted in de- 
termining whether said employee may be automatically promoted 
after restoration to the grade from which he was reduced. 

In determining the questions here presented there are for con- 
sideration the following provisions in the act of June 5, 1920, 41 
Stat., 1050, 1053, relative to railway postal clerks: 


Promotions shall be made successively at the beginning of the quarter fol- 
lowing a year’s satisfactory service in the next lower grade. 
. + 7 = . + 

Whenever an employee herein provided for shall have been reduced in sal- 
ary for any cause, he may be restored to his former grade or advanced to an 
intermediate grade at the beginning of any quarter following the reduction, 
and a restoration to a former grade or advancement to an intermediate grade 
shall not be construed as a promotion within the meaning of the law prohibiting 


advancement of more than one grade within one year. 
+ os A 


All employees herein provided for in automatic grades, who have not reached 
the maximum grades to which they are entitled to progress automatically, 
shall be promoted at the beginning of the quarter following the completion of 
one year’s satisfactory service since their last promotion, regardless of any 
increases in salaries granted them by the provisions of this Act. 

I think the law contemplates that the year’s satisfactory service 
required as a prerequisite to promotion shall be continuous; that 
is to say, not broken by an intervening period of unsatisfactory 
service. 

In a decision of August 14, 1922, 2 Comp. Gen., 112, it was held 
with reference to a similar provision of the law that a short period of 
unsatisfactory service during the first year’s service in a grade did 
not preclude counting for promotion purposes the service of the 
required character during said year after termination of the service 
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which was not of the required character. The principles of that 
decision are applicable to the first question here involved. When 
the service ceases to be unsatisfactory the one year’s service required 
as a prerequisite to promotion will begin to run. Satisfactory serv- 
ice rendered before the period of unsatisfactory service can not be 
counted for purposes of promotion. 

If satisfactory service rendered after reduction and before restora- 
tion could not be counted, the employee would have to serve satis- 
factorily for a full year after restoration before being entitled to 
promotion, with the result that restoration would be equivalent to a 
promotion, whereas the law hereinbefore quoted is to the effect that 
a restoration shall not be regarded as a promotion in considering 
the employee’s right to promotion thereafter. It must be held, 
therefore, that satisfactory service rendered after a reduction and 
before restoration may be counted the same as satisfactory service 
rendered after restoration in determining the employee’s right to 
promotion. 

As an illustration of the questions involved, reference is made in 
your letter to the case of an employee promoted from grade 1 to 
grade 2 October 1, 1921, reduced to grade 1 September 1, 1922, on 
account of unsatisfactory service during the quarter ending June 
30, 1922, and restored to grade 2 October 1, 1922. In such a case the 
employee would be entitled automatically to promotion to grade 3 
at the beginning of the next quarter following the completion of 
one year’s satisfactory service after the termination of the period of 
unsatisfactory service during the quarter ending June 30, 1922. For 
instance, if all service since July 1, 1922, has been satisfactory and 
the employee continues to render satisfactory service up to and in- 
cluding June 30, 1923, he will be promoted automatically to grade 3 
effective from July 1, 1923. 


COMMUTATION OF QUARTERS, HEAT, AND LIGHT—OFFICERS OF 
o> DETAILED AS MILITARY AID TO GOVERNOR OF PORTO 
RICO. 


Duty performed by an officer of the Army as military aid to the Governor of 
Porto Rico is civil and not military duty. and while in the performance of 
such civil duty he is in a status equivalent to that of leave of absence 
from the Army and is not entitled to commutation of quarters, heat, and 
light. 


Decision by Comptroller General McCarl, November 29, 1922. 

Eugenio C. de Hostos, formerly an officer of the Porto Rican 
Regiment of Infantry, requested, March 21, 1922, review of settle- 
ment No. W-254386, dated February 17, 1922, by which was dis- 
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allowed his claim for commutation of quarters, heat, and light, 
amounting to $521.43, which he alleged accrued during periods Jan- 
uary 4, 1913, to May 31, 1915, while claimant, pursuant to paragraph 
3 of War Department Special Orders, No. 303, dated December 27, 
1912, was detached from his regiment and serving as military aid to 
the Governor of Porto Rico. 

All of the items were originally paid by a disbursing officer of 
the Army, and upon disallowance thereof were refunded by claimant. 
The settlement in which a portion of the items, amounting to $449.43, 
were disallowed in the disbursing officer’s accounts, on the applica- 
tion of the disbursing officer, was revised by the Comptroller of the 
Treasury, April 25, 1916, 77 MS. Comp, Dec., 264, and the disallow- 
ance was affirmed, it having been stated: 

In a decision of this office of October 22, 1913 (67 MS. Comp. Dec., 382), it 
was held that officers of the Army detailed to the Philippine Constabulary were 
not entitled to commutation of quarters for the reason that they do not per- 
form military service in the line of their duty as United States Army officers, 
but civil duty, and that, in so far as their right to commutation of quarters 
is concerned, they should be regarded as in the status of officers on leave of 
absence. I see no difference in principle between that case and the case here 
presented. 

Claimant insists, however, that he was in the performance of the 
purely military duties of a military aid assigned to him without 
solicitation by the War Department; that the Governor of Porto 
Rico was required to forward his reports to the Bureau of Insular 
Affairs of the War Department, and was therefore a subordinate of 
the War Department; and that claimant’s duties as military aid to 
the governor were therefore duties under the War Department. 

The act of July 15, 1909, 36 Stat., 11, authorized the President to 


designate the executive department to which the governor’s report 
was to be sent and “to place all matters pertaining to the govern- 


ment of Porto Rico in the jurisdiction of such department.” How- 
ever, the government of Porto Rico was a civil government estab- 
lished by the act of April 12, 1900, and it was therein provided, 31 
Stat., 80 and 81, that all expenses incurred on account of the govern- 
ment of Porto Rico, including the salaries of officials thereof, should 
be paid out of the revenues of Porto Rico. Whatever duties claimant 
performed as military aid to the governor of Porto Rico were in 
connection with the civil government of Porto Rico and not military 
duties devolving upon the United States Army nor assignable to 
an Army officer as such. 

The principle of the decisions cited is that an Army officer detailed 
or assigned to a civil duty authorized by or not contrary to law is 
not in the performance of military duty; that while in the perform- 
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ance of such civil duties he is in a status equivalent to that of leave 
of absence from the Army; and that while in such status he is not 
entitled to commutation of quarters, heat, and light. This view is 
sound, and as it is the basis on which the claim was settled, upon a 
review of the matter the settlement is sustained. 


COMPENSATION—PER DIEM EMPLOYEES—ARMISTICE DAY. 


Per diem employees of the office of public buildings and grounds who per- 
formed no service on Armistice Day, November 11, 1921, are not entitled 
to compensation for that day in the absence of specific statutory authority 
therefor. Executive order of May 19, 1922, having been issued after their 

rights as to pay for that day had become fixed is ineffective to place them 

in a pay status. 


Comptroller General McCarl to the Secretary of War, November 29, 1922. 


By indorsement dated June 20, 1922, on a letter addressed to the 
Chief of Engineers by the officer in charge of public buildings and 
grounds, decision is requested whether a per diem employee (fore- 
man painter, at $6 per diem) in the office of public buildings and 
grounds who performed no service on November 11, 1921, is entitled 
to compensation for said day. 

The joint resolution of November 4, 1921, 42 Stat., 211, provides: 

That the President is hereby authorized to issue a proclamation declaring 
November 11, 1921, a holiday, as a mark of respect to the memory of those 
who gave their lives in the late World War, as typified by the unknown and 
unidentified American soldier who is to be buried in Arlington National Ceme- 
tery on that day; and the President is respectfully requested to recommend to 


the governors of the various States that proclamations be issued by them call- 
ing upon their people to pause in their usual pursuits as a mark of respect on 


this solemn occasion. 

In pursuance of said joint resolution the President, by proclama- 
tion dated November 4, 1921, did “declare November 11, 1921, a 
holiday.” 

In accordance with the uniform rulings of the accounting officers, 
per diem employees are not entitled to compensation for holidays 
on which they perform no service unless pay for said holidays is 
specifically authorized by law. The right to pay for certain holidays 
has been granted to per diem employees by specific statutory ‘enact- 
ment. See joint resolution of January 6, 1885, 23 Stat., 516; joint 
resolution of February 23, 1887, 24 Stat., 644; act of June 28, 1894, 
28 Stat., 96. But there is nothing in the legislation with reference 
to November 11, 1921, which can be construed as evidencing an intent 
that said day was to be regarded as a holiday “to all intents and 
purposes in the same manner as Christmas ” and the other holidays 
for which per diem employees have been granted pay without work. 

Under date of May 19, 1922, the President issued an Executive 
order to the effect that employees who were granted a holiday on 








DECISIONS OF THE COMPTROLLER GENERAL. 867 


November 11, 1921, “shall not lose their pay for that day.” With- 
out expressing any opinion as to the effect such an order might have 
had if it had been issued prior to November 11, 1921, it must be 
held that the rights of employees to pay without work on Novem- 
ber 11, 1921, became fixed on said date and thereafter pay could be 
granted for November 11, 1921, to employees who were not actually 
in a pay status on that day only by legislative enactment. 
The question submitted is answered in the negative. 


PURCHASE OF NEWSPAPERS. 


Newspapers given over to general news, though the bulk of that news relates 
to mining, are nevertheless newspapers within the intent and meaning of 
section 192, Revised Statutes, irrespective of the use to which they may 
be put, and may not be purchased by the Bureau of Mines except to the 
extent that such purchase with other purchases of newspapers by the 
Department of the Interior may not exceed $100 each year. 


Comptroller General McCarl to the Secretary of the Interior, December 5, 
1922: 


I have your letter of November 23, 1922, transmitting with re- 
quest for decision a question submitted by the Director of the Bu- 
reau of Mines under date of November 13, 1922, as follows: 


It is requested that the Comptroller General be asked to decide whether 
section 192 of the Revised Statutes, which provides that the amount expended 
in any one year for newspapers by any department, except the Department of 
State, including all the bureaus and offices connected therewith, shall not ex- 
ceed $100, applies, in view of the statements made below, to the purchase for 
official use by the Bureau of Mines experiment station at Fairbanks, Alaska, 
of the following papers published in Alaska: The Nenana News, Fairbanks’ 
Daily News-Miner, the Nome Nugget, the Stroller’s Weekly, the Seward Gate- 
way, the Cordova Daily Times, Ketchikan Alaska Chronicle, the Wrangell Senti- 
nel, the Daily Alaskan, Alaska Sunday Capital, Hyder Alaska Miner, Anchor- 
age Daily Times, the Alaska Daily Empire. 

The bulk of news in these papers relates to mining. They contain valuable 
information on the closing down of old mines, the opening of new mines, and 
on the problems confronting the different mining districts of Alaska. In a 
Territory chiefly interested in mining, these papers are in reality mining peri 
odicals rather than newspapers, as that term is used, it is believed, in section 
192 of the Revised Statutes. They are used as mining periodicals and not as 
newspapers by the mining engineers and metallurgists of the Alaskan Experi- 
ment Station, who are thus enabled to keep closely in touch with the mining 
and metallurgical problems of Alaska for the purpose of carrying out the 
functions of the Alaskan Experiment Station in irivestigations and other work 
looking to the advancement of the mining industry in that Territory. 

The mining information which is contained in these papers is especially 
essential to the planning and conduct of the field work of the Alaska Station 
carried on outside of Fairbanks in that Territory. They remain, moreover, as 
permanent use records of the Fairbanks Station, never being filed either in 
entirety or by clippings elsewhere than at that station. 

The allotment of $100 for newspapers for the Department of the Interior has 
been otherwise encumbered, so that payment for these Alaskan papers can not 
be made from this fund. 

Under these circumstances and in view of the character of these Alaskan 
papers and their indispensable use to the Alaskan Experiment Station as 
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mining periodicals, it is hoped that the Comptroller Genera! will so view their 
purchase in so far as the application of section 192 of the Revised Statutes to 
this situation is concerned. 

Although the publications in question may, as stated in the submis- 
sion, be used as mining periodicals and not as newspapers by the 
mining engineers and metallurgists of the Alaskan Experiment Sta- 
tion, it does not appear that they are not newspapers for the dissemi- 
nation of general news and intended as such for the general public 
by the publishers. A newspaper given over to general news, though 
the bulk of that news relates to mining, as might be expected where 
mining is possibly the chief industry in the Territory in which the 
paper is intended to circulate, is nevertheless a newspaper within the 
intent and meaning of section 192, Revised Statutes. The indicated 
value of such newspapers in the field work of the experiment station 
and their use as permanent records of the station do not serve to 
make the statute inapplicable as to them. See 1 Comp. Gen., 92. 


PERSIAN EXCHANGE—CONSULAR SERVICE. 


Upon satisfactory evidence that the bullion value of the standard silver coins 
of Persia was fixed by the Persian Government and an embargo laid on the 
exportation of silver during the period of the World War the local value of 
the coinage so fixed will be the basis upon which the accounts of the con- 
sular officers in that country during the period in question will be settled. 


Decision by Comptroller General McCarl, December 7, 1922: 

Gordon Paddock, formerly United States consul at Tabriz, Persia, 
applied July 25, 1922, for review of the action of the State and Other 
Departments Division, this office, in disallowing by settlement No. 
28271, dated November 30, 1921, items Nos. 1, 2, and 6 of the state- 
ment of his accounts amounting to $8,171.86. The disallowance rep- 
resents the difference between amounts claimed by the consul as loss 
by exchange calculated upon the alleged normal value of the Persian 
silver kran, and the loss calculated upon the prevailing bullion value 
of the silver in the kran as shown by tables prepared by the Director 
of the Mint and issued quarterly by the Secretary of the Treasury. 

The question as to the proper basis for conversion of the Persian 
kran into terms of United States currency was before the former 
Comptroller of the Treasury in connection with the accounts of a 
former minister to Persia, and on July 7, 1919, the comptroller 
rendered a decision to the effect that the value of the kran should be 
computed at the bullion value of the silver in the kran as quoted in 
the quarterly mint tables. 

The comptroller reasoned that the actual bullion value of the silver 
in the markets of the world is the correct measure of its value in the 
hands of the consul general in Persia, and that when the Government 
had paid in silver the bullion value of which in terms of United 
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States currency equaled the amount of the obligation it stood fully 
discharged of its obligation. This reasoning is sound in theory, but 
it rests upon the assumption that the bullion value of silver in Persia 
was the same as its bullion value in the world’s market, an assumption 
negatived by the evidence as to currency conditions in Persia through- 
out the period covered by the accounts now before me. 

Prior to the commencement of the World War, the mint tables 
show that the currency of Persia “is silver circulating above its 
metallic value.” The table of July 1, 1914, shows the exchange 
value of the silver kran to be approximately $0.0875. The table of 
October 1, 1916, shows the exchange value to have arisen to approxi- 
mately $0.117, where it remained until the table of April 1, 1917, 
when it was advanced to $0.179, where it remained throughout the 
war and until the table of October 1, 1919, after which no exchange 
rate is quoted. 

The mint or bullion value of the silver kran was not quoted in the 
mint tables prior to the table of October 1, 1916. That table quotes 
its bullion value as 0.0915. Succeeding tables show a steadily rising 
value, as the value of silver bullion rose in the world’s markets to 
$0.1746 quoted in the table of April 1, 1920, from whence it has 
since declined to about its pre-war normal value.. While the relative 
value of silver bullion in the world’s market fluctuated to the world’s 
gold standard as shown, it is in evidence that there was no corre- 
sponding fluctuation in its value in Persia. 

It appears that while Persia coins some gold, its gold coinage does 
not circulate generally as currency, the circulating currency being 
silver, with no gold standard to support it. In other words, the 
currency standard of Persia is silver, not gold. In order to stabilize 
its currency and conserve its standard bullion, Persia, early in the 
World War, put an embargo on the exportation of silver and fixed 
its price at the Persian mint at the pre-war rate, at which rate it 
remained constant throughout the war and thereafter, so that at no 
time during the period covered by these accounts was the bullion 
value of silver in Persia greater than it had been before the war. 

It is also in evidence that for commercial purposes the value of the 
kran in terms of foreign currency was fixed at 55 krans to the British 
pound sterling, or $0.0884 to the kran based on the normal gold value 
of $4.8665 to the pound. This is approximately the normal exchange 
value of $0.0875 shown by the pre-war mint tables. 

Assuming the correctness of the facts hereinbefore stated, I think 
there can be no doubt that because of the action taken by the Persian 
Government the value of the Persian kran locally did not fluctuate or 
change, but remained constant at its pre-war value throughout the 
period covered by the accounts in question. Such being the facts, 
settlement of the accounts should be on the basis of the local value of 
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the kran. It was of no avail to the consul that the bullion value of 
the kran he received had appreciated elsewhere, because he could not 
even in theory export them where they might realize their world- 
market bullion value. The value to him was the value the kran had 
in the local market, and that value did not vary from the approxi- 
mate normal par of $0.0875 used by the consul in computing his loss 
by exchange. 

The facts are evidenced by unsigned and uncertified carbon copies 
of letters addressed to the consul respectively by G. Moreau, Director 
of the Imperial Mint of Persia; L. Molitor, Director General of Cus- 
toms of Persia; J. W. Wright, deputy manager of the Imperial Bank 
of Persia; and Hild. F. Stevens & Son. Upon the production before 
this office of the originals of these letters or other duly authenticated 
evidence of the facts alleged all outstanding disallowance will be 
adjusted upon the basis of a normal par value for the kran of $0.0875 
as claimed by the consul. 


FIFTY PER CENT ADDITIONAL PAY FOR FLYING FOR PERIOD OF 
LEAVE—OFFICERS OF THE ARMY. 


A retroactive detail of an officer of the Army on leave of absence to flying duty 
did not place him in a flying-duty status for pay purposes prior to the 
subsequent termination of the leave, and he is not entitled for said period 
of leave to 50 per cent additional pay for flying, without regard to whether 
voluntary flights were performed during it or official flights thereafter. 

Vouchers for flying pay should be accompanied by a certificate of the command- 
ing officer of the officer claiming the 50 per cent additional pay for flying, 
which should set forth that flights to the required number or period in 
air and within prescribed dates have in fact been made, that they were 
flights necessitated by and inherent in the duty itself to which detailed, 
and that no facts affecting such inherent duty have occurred in the said 
flight period except as therein stated, and should have appended a schedule 
of flights showing dates, numbers, and periods in air. 


Comptroller General McCarl to First Lieut. Frank C. Peters, United States 

Army, December 7, 1922: 

I have your letter of September 19, 1922, requesting decision 
whether you are authorized to pay voucher therewith transmitted, 
stated in favor of First Lieut. Jasper K. McDuffie, Air Service, 
United States Army, for increased pay for flying duty for period 
from July 1 to August 14, 1922, $128.33, while the officer was on 
leave of absence, pursuant to paragraph 18, Special Orders, No. 132, 
dated Headquarters Third Corps Area, Baltimore, Md., June 6, 1922. 

There is appended to the voucher the following certificate: 


A certificate to accompany the pay voucher of Jasper K. McDuffie, 1st Lt., 
A. S., for the month of Special, Aug., 1922. 

I certify that during the period for which flying pay is claimed on the at- 
tached voucher, I was detailed to duty involving flying, and that during such 
period I fulfilled the flying requirements prescribed by General Orders, No, 30, 
War Department, 1922, 

(Signed) Jasrer K. MoDvurFfrFie, 
ist Lieut., Air Service. 
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This certificate, read in connection with the voucher, is that the 
officer during the period he was on leave of absence made the number 
of flights required by the Executive order of July 1, 1922, published 
in War Department General Orders, No. 30, of July 19, 1922. It 
is apparent that this is not the case, as voluntary flights made while 
an Officer is on leave of absence from duty are not flights necessary 
in the performance of a military duty. See decisions of September 
6 and 29, 1922, 2 Comp. Gen., 185 and 237. While those decisions 
were to the Secretary of the Navy they were based on the laws and 
regulations here in question and are of equal application to ques- 
tions of pay and allowances for flying duty in the Army. 

In the decision of September 6 it was said with respect to the 
certificate to be attached to vouchers claiming flying pay: 


The flight certificate should not only set forth that flights to the required 
number, or period in air, and within prescribed dates, have in fact been made, 
but in addition state that they were flights necessitated by and inherent in 
the duty itself to which detailed, and that no facts affecting such inherent 
duty have occurred in said flight period except as therein set forth, and 
should have appended a schedule of flights showing dates, numbers, and 
periods in air. 


And see decision of September 29 as to the certificate to be made 
by the commanding officer of the claiming officer. Vouchers includ- 
ing items for increased pay for flying duty should not be paid unless 
and until they conform to the requirements set forth in the two 
decisions cited. 

Lieutenant McDuffie was detailed to duty involving flying effec- 
tive July 1, 1922, purfuant to the requirements of section 20 of 
the act of June 10, 1922, 42 Stat., 632, by paragraph 1 of Personnel 
Orders, No. 146, dated Office of the Chief of Air Service, July 22, 
1922. At the date of issuing this order the officer was on leave of 
absence and apparently had been on leave of absence from June 22, 
1922, and possibly from June 15, 1922, although this order under- 
takes to put him on flying duty status from July 1, 1922. It is 
assumed that during the period August 15 to 31, 1922, the officer 
performed not less than 20 flights; that flying pay was paid him for 
that period on his regular monthly pay voucher; and that you are 
in doubt (the voucher being amended as herein indicated) whether, 
under the Executive order of July 1, 1922, the officer may be paid the 
increased pay for flying duty while he was on leave of absence July 
1 to August 14, 1922, for the flights performed after his return to 
duty. Accordingly this question will be considered. 

Apposite statutes, in their chronological order, with quotations of 
the portions material in this consideration are: 

Section 13a of the national defense act, added by section 13 of the 
act of June 4, 1920, 41 Stat., 768: 


Officers and enlisted men of the Army shall receive an increase of 50 per 
centum of their pay while on duty requiring them to participate regularly and 
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frequently in aerial flights; and hereafter no person shall receive additional 
pay for aviation duty except as prescribed in this section: * * *, 


Section 20 of the act of June 10, 1922, 42 Stat., 632: 


That all officers, * * * of all branches of the Army, * * * when 
detailed to duty involving flying, shall receive the same increase of their pay 
and the same allowance for traveling expenses as are now authorized for the 
performance of like duties in the Army, * * *. 


Act of June 30, 1922, 42 Stat., 724, under “ Pay, and so forth, of 
the Army, 1923,” subhead “Aviation increase ”: 


That the authorization for increase of flying pay contained in section 13a 
of the Act of June 4, 1920, shall be construed to include any officer of any 
branch of the service who may be ordered by proper authority to perform duty 
requiring him to participate regularly and frequently in aerial flights. 


No increased pay is payable except there be a lawful detail to duty 
involving flying, and the increase is then payable “ while on duty 
requiring them to participate regularly and frequently in aerial 
flights.” 2 Comp. Gen., 185, 186. On June 22, when Lieutenant 
McDuffie apparently entered on leave of absence, he was not detailed 
to duty involving flying under the act of June 10, 1922. When so 
detailed, as of July 1, 1922, he was on leave, and, assuming that he 
returned from leave August 15, 1922, it was not possible for him 
to perform any duty under the detail until the latter date. The 
detail to duty involving flying not operating as a revocation of the 
orders granting him leave, it necessarily follows that the detail did 
not, and was not intended to, become effective until his return from 
leave, notwithstanding the effective date stated in the order. This 
is the view heretofore taken of details to duty involving flying where 
flights were not performed thereunder for a period following the 
detail. See, for example, 23 Comp. Dec., 589, 590, where it was 
said that an officer or man to whom orders of detail had issued and 
whose flight record showed no flight since the order of detail, or 
for an unreasonable length of time after order of detail, would not 
for that time be in fact detailed to duty involving actual flying. And 
see, also, 24 Comp. Dec., 232, 235, where it was said: 

Inasmuch as the commencement of the leave of absence was coincident with 
the date of the detail for duty in air-craft flying, for all intent and purpose 
that detail may as well have begun at the time of the appellant’s report for 
duty on his return from leave because the mere fact of the date of the detail 


in itself can not operate to establish a duty status in air-craft flying as con- 
templated by the statute when such duty was not and could not be performed. 


You are accordingly informed that as the officer was not lawfully 
detailed to duty involving flying during the period July 1 to August 
14, 1922, inclusive, his detail becoming effective on return from leave, 
you are not authorized to pay the voucher. 
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RETROACTIVE APPOINTMENTS—RETIRED ENLISTED MEN OF THE 
ARMY, NAVY, OR MARINE CORPS. 


Retired enlisted men of the Army, Navy, or Marine Corps, whose retired pay is 
not in excess of $2,500 and who have been employed in the Veterans’ 
Bureau at salaries exceeding $2,500 per annum contrary to the act of 
July 31, 1894, 28 Stat., 205, may be reappointed to positions paying less 
than $2,500 effective from the date the appointment is actually made and 
accepted, but such appointments may not be made retroactive to cover the 
period of service under the prior illegal appointment. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
December 8, 1922: 


I have your letter of November 16, 1922, as follows: 


There are now employed in this bureau certain retired enlisted men of the 
Army, Navy, and Marine Corps, who are receiving retired pay which amounts 
to less than $2,500. Some of these persons were appointed prior to your de- 
cision of April 15, 1922, to civil positions at salaries in excess of $2,500; and 
it now appears that the matter of such excessive salaries has not yet been 
adjusted. It is desired to continue the services of these persons with this 
bureau. 


Your opinion as to whether or not the director may substitute appointments 
at salaries of $2,499 effective retroactively the date of the original appoint- 
ments and secure from the persons so employed refunds of the amounts they 
have received in excess of the salaries payable under such substituted retro- 
active appointments, is requested. 


It is within your discretion to appoint retired enlisted men whose 
retired pay amounts to less than $2,500 a year to positions with 
salaries of less than $2,500 a year, but such appointments can not 
be made retroactively effective. The legal status of an appointee is 
fixed by the terms of the appointment which he holds and can not be 
changed retroactively by a subsequent appointment. 

If a former appointment of a retired enlisted man to office in your 
bureau is void because of the provision of the act of July 31, 1894, 
28 Stat., 205, no subsequent appointment can validate the incumbency 
under the former void appointment, nor can it be effective itself as an 
appointment for any period prior to the time it is actually made and 
accepted. In this connection see 8 Comp. Dec., 521; 20 id., 214; 23 
id., 65, 593. 


TRANSPORTATION OF OFFICERS OF THE ARMY, THEIR DEPEND- 
ENTS, AND HOUSEHOLD GOODS, AND PER DIEM IN LIEU OF 
SUBSISTENCE TO OFFICERS OF THE ARMY, NAVY, AND PUBLIC 
HEALTH SERVICE. 


Officers of the Army on authorized detail on work for the Veterans’ Bureau 
and moved from their present stations for that purpose are entitled to 
reimbursement for the travel as Army officers and for transportation of 
their families and household effects under the same conditions as change 
of station in the Army entitles thereto, payable from the appropriation of 
the Veterans’ Bureau applicable to the purpose for which the travel was 
necessary. 

A per diem in lieu of subsistence, under the act of June 10, 1922. 42 Stat., 631, 
being payable only upon direct authorization from the heads of the depart- 
ments in which the officers are appointed or commissioned the question 
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of such payment does not seem one to arise in connection with officers of 


the Army, Navy, or Public Health Service detailed to work for the 
Veterans’ Bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
December 11, 1922: 


I have your letter.dated December 1, 1922, wherein, referring to 
decision rendered by me November 14, 1922, 2 Comp. Gen., 325, hold- 
ing the funds appropriated for the Veterans’ Bureau by the act ap- 
proved May 11, 1922, might not be transferred to the Quartermaster 
General to expend on account of overhead incident to the construc- 
tion of hospitals authorized by the act approved April 20, 1922, 
42 Stat., 496, you state that there has been presented the question of 
the authority of that bureau to pay from the appropriation made by 
said statute the transportation expenses of such officers of the Army 
who for the purposes of that work are moved from their present sta- 
tions; and also, whether transportation for their families and 
furniture may be paid by that bureau in the same manner that 
expenses of that nature are now charged to the War Department 
bureaus concerned in cases where officers are performing duty for 
civilian bureaus. 

You further’set forth that closely related to this question is that 
of allowance of per diem payable to officers of the Army, Navy, and 
Public Health Service detailed to that bureau for duty; whether 
such officers should be paid the per diem allowable by that bureau 
to its officers and employees, or whether the regulations of the re- 
spective departments from which the officers are detailed govern the 
amount of per diem for travel allowance or mileage payable to them; 
and also in this class of cases, whether the usual allowances payable 
for transportation of family household effects, etc., by the depart- 
ment from which the officers are detailed under their respective reg- 
ulations may be allowed by that bureau. 

In 3 Comp. Dec., 588, it was said that the military status of of- 
ficers of the Army is not changed by an assignment to duty in a civil 
department of the Government. 

It has been decided through a long line of decisions that where 
Army or Navy officers, under authorized details, perform travel for 
other branches of the public service, they are entitled to the same 
traveling allowances that they would be entitled to were they as- 
signed to duty in the military or naval service, and no other, unless 
specific provisions are made by statute for other traveling allowances. 
1 Comp. Gen., 98, and decisions cited therein. In the appropriations 
for the Veterans’ Bureau there appear no specific provisions of this 
nature. 

The nature of the detail governs the appropriation chargeable. 
If a detail is on War or Navy matters—that is, in pursuance of the 
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functions of those offices—the department concerned would, of course, 
bear its own travel expenses. If an authorized detail is to and for 
the benefit of that bureau, the travel, nevertheless, is performed in 
accordance with the character of Army and Navy officers, and under 
section 1765 of the Revised Statutes reimbursement can not exceed 
that lawfully provided for their arm of the service, payment to be 
made, however, from the appropriation for the Veterans’ Bureau. 

These rules apply specifically to the officers of the Public Health 
Service, who not only are assimilated by the act of June 10, 1922, 
42 Stat., 625, to the Army and Navy for pay purposes, but the act 
of August 9, 1921, 42 Stat., 148, section 4, provides that upon detail 
.to the Veterans’ Bureau, commissioned personnel shall receive the 
same pay and allowances as those of like grades performing the 
same or similar duties in the Public Health Service. 

Answering your specific questions: Officers of the Army or Navy, 
on authorized detail, who for the purpose of that work are moved 
from their present stations, are entitled to reimbursement for their 
travel as Army officers, payable from the appropriation of the Vet- 
erans’ Bureau applicable to the purpose for which travel was neces- 
sary. 

Transportation for the families and household effects is also like- 
wise allowable and payable under the precise conditions which Army 
changes of stations justify allowances for. 

Answering your last question, concerning the payment of per 
diems: 

Under the act of June 10, 1922, for readjustment of the pay of the 
military forces, etc., section 12, 42 Stat., 631, authorizing travel allow- 
ances, makes provision for the payment, under specific conditions, of 
actual traveling expenses or per diems, to officers mentioned therein, 
but as it is stipulated that the heads of those departments, therein 
specified as being concerned, should direct or order the allowance of 
such per diems, they would not appear to be allowable otherwise. 
For this reason it is not seen how the question of any per diem 
for the classes of officers discussed can become a matter for considera- 
tion by the Veterans’ Bureau. 

Your questions are accordingly answered as fully as is possible 
without having before me a matter of specific payment. 


NATIONAL GUARD—DRILL PAY OF WARRANT OFFICERS IN TIME 
OF PEACE. 


Warrant officers of the National Guard, in time of peace and under present 
regulations, are members of organizations, and may be required by the 
regulations to attend and satisfactorily perform their appropriate duties 
at all drills properly prescribed .or the or; ganization of which they are 
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members, and their monthly pay may be reduced proportionately to their 
failure to attend such drills, but the regulations may not fix a rate of pay 
per drill or unit of service in lieu of the statutory monthly rate. 


Comptroller General McCarl to the Secretary of War, December 12, 1922: 
I have your letter of November 20, 1922, reading as follows: 


I request your decision whether a warrant officer of the National Guard is 
entitled to armory drill pay on the basis of an oflicer or enlisted man: 

(a) Is he entitled to pay for all drills attended where 50% of the commis- 
sioned and 60% of the enlisted strength is present, not exceeding five in a 
month or 60 in a year? 


(b) Is he required to attend 60% of the drills ordered for his organization 
for each month? 


(c) If classified under (0b), is he entitled to pay not exceeding 8 drills per 
month or 60 per year? 


Section 14 of the act of June 10, 1922, 42 Stat., 631, so far as here 
material, provides: 


* * * warrant officers of the National Guard shall receive not more than 


four-thirtieths of the monthly base pay of their grade for satisfactory per- 
formance of their appropriate duties, under such regulations as the Secretary 
of War may prescribe. 


The language here used is identical with that used in section 109 
of the national defense act as amended by section 47 of the act of 
June 4, 1920, 41 Stat., 783, fixing the armory drill pay of officers 
below the grade of major not belonging to organizations, who, it is 
provided : 

* * * ghall receive not more than four-thirtieths of the monthly base pay 


of their grades for satisfactory performance of their appropriate duties under 
such regulations as the Secretary of War may prescribe. 


The pay fixed in both of these provisions of law is a maximum 
monthly pay, and accrues from day to day while the warrant officer or 
officer is in an armory drill pay status. I Comp. Gen., 392. A rate 
of pay per drill or unit of service may not be fixed in lieu of the 
statutory monthly rate. i3 MS. Comp. Gen., 129, September 5, 1922, 
and 14 MS. Comp. Gen., 662, October 13, 1922. This answers ques- 
tion (a) in part, and question (c). 

Paragraph 1007, National Guard Regulations, 1922, provides: 

In time of peace, the appointment of warrant officers in the National Guard 
will be limited to band leaders. Band leaders (warrant officers) of National 
Guard regiments will be appointed on recommendation of the regimental com- 
manders, by the governors of the respective States where the corresponding 


regimental headquarters is included in the official allocation of troops. War- 
rants will be issued by the appointing power or by their order. 


Under existing regulations, therefore, in time of peace all National 
Guard warrant officers are members of organizations. A regulation 
requiring warrant officers to attend all drills properly prescribed for 
the organizations of which they are members and the performance of 
their appropriate duties, would be a proper and legal regulation, and 
failure to attend any of the prescribed and properly ordered drills 
would proportionately reduce the monthly maximum pay; as would 
also failure of the organization to qualify for credit for a drill under 
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regulations issued pursuant to section 92 of the act of June 3, 1916, 
39 Stat., 206. For example, four-thirtieths of the monthly base pay 
of a warrant officer is $19.734; if 15 drills were ordered for a warrant 
officer’s organization during a quarter and a warrant officer in a drill 
pay status during the entire quarter attended 14 of the ordered drills 
he would be entitled to 14/15 of 3$19.734, or $55.25. 

As the statute does not fix the performance of a specific number 
of units of service or drills as a condition for earning the pay pro- 
vided, nor the attendance of a minimum number of officers and en- 
listed men at the drill, as in the case of captains and lieutenants 
belonging to organizations, a regulation so providing would in effect 
inflict a forfeiture of pay otherwise earned under the statute and 
would be illegal, except as credit for the drill may be denied to the 
organization and to the personnel thereof (other than enlisted men) 
under section 92 of the act of June 3, 1916. This completes answer 
to question (a) and answers question (0) so far as it can be answered 
in its present form. 

Replying specifically to your principal questions, warrant officers 
should be paid armory drill pay as the statute prescribes for warrant 
officers under the conditions and limitations that may be properly 
prescribed in regulations to be issued by the Secretary of War. 


STORAGE OF AUTOMOBILES SEIZED BY FEDERAL PROHIBITION 
AGENTS. 


The authority in the act of October 28, 1919, 41 Stat., 315, for the payment of 
the expenses of keeping property seized under the national prohibition act 
out of the proceeds of the sale of such property, while authorizing the 
payment of dead storage for seized automobiles out of the proceeds of their 
sale, does not authorize keeping such automobiles in live storage or other- 
wise maintaining them for use by Federal prohibition agents. 


Comptroller General McCarl to the Attorney General, December 13, 1922: 

I have your letter of November 7, 1922, requesting decision 
whether your department may authorize the United States marshal 
for the district of Connecticut to reimburse the appropriation for 
enforcement of the national prohibition act for amounts paid there- 
from for storage charges on automobiles seized by Federal prohibi- 
tion agents for violations of prohibition laws, from the proceeds of 
the sale of the automobiles under order of court, payment of the 
storage charges having been made by a special disbursing officer of 
the prohibition service under the following conditions reported by 
the marshal: 

The seized automobiles were placed by the Federal prohibition 
agents in garages under what are designated as live storage, where 
they might be used by the agents in making other seizures. This 
procedure resulted in large storage charges in all such cases. The 
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judge of the court ordered these cars delivered to the marshal for 
storage at a reasonable rate and restriction of the use of them. It 
seems that in some instances the garage owners refused to deliver 
the cars to the marshal until accrued storage charges were paid or 
hability therefor was assumed by responsible authority. The mar- 
shal would not assume responsibility for the charges, which in the 
cases now in question were paid by the special disbursing agent from 
the prohibition enforcement appropriation. 

Reimbursement of the appropriation for such payments from the 
proceeds of sale is now claimed under Title II, section 26 of the 
national prohibition act of October 28, 1919, 41 Stat., 315, which 
authorizes seizure of vehicles in which intoxicating liquor is being 
illegally transported and provides for their sale under order of 
court, and that— 


the officer making the sale, after deducting the expenses of keeping the property, 
the fee for the seizure, and the cost of the sale, shall pay all liens, according 
to their priorities, * * * shall pay the balance of the proceeds into the 
Treasury of the United States as miscellaneous receipts. 

The expense of keeping the property thus authorized to be de- 
ducted from the proceeds of sale does not include the expense of main- 
taining an automobile service for the Federal prohibition service or 
its agents. I find no authority of law for maintaining seized cars 
for the use of Federal prohibition agents out of proceeds of sale. 
Operating expenses of the Federal prohibition service are specifically 
appropriated for, and the appropriations made for that purpose may 
not lawfully be augmented or supplemented by the use of proceeds 
of the sale of seized cars. 

Whether or not the payment of the expenses in the first instance 
from the prohibition enforcement appropriation was lawful is not 
for determination at this time on your submission. It is clear, how- 
ever, that having been paid from the appropriation, there is no 
authority of law for reimbursing the appropriation from the proceeds 
of sale. This ruling applies only to automobiles held in so-called live 
storage for the use of the Federal prohibition service. The ex- 
pense of keeping automobiles in dead storage where they are not 
available for official or private use rests upon a different footing. 

The law contemplates that all necessary expense of storage shall 
be paid from the proceeds of sale and that the storage will be dead 
storage and the charge therefor will be such that the proceeds 
will be sufficient to meet it and other necessary expenses of keeping 
and selling the automobile. It also contemplates that storage shall 
be paid directly from the proceeds of sale. It should be an ex- 
ceptional case of sale where it is necessary to resort to any appro- 
priation for payment finally of storage or other charges or expenses. 
lf unduly kept in dead storage so as to raise the possibility of stor- 
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uge charges exceeding the value of the automobile, it would appear 
proper to submit the matter to the court for such order as the situa- 
tion may require. Where it is necessary to advance from any ap- 
propriation, either of the judiciary or of the prohibition service, 
funds for payment of dead storage charges the appropriation may be 
reimbursed from the proceeds of the after sale of the automobile. 


REFUND OF EXCESS PUBLIC-LAND PAYMENTS—LIMITATION ON 
APPLICATIONS. 


The two-year limit fixed by the act of December 11, 1919, 41 Stat., 366, within 
which to file applications for refund of excess payments in connection with 
public-land entries is applicable to the various heirs or distributees of a 
deceased entryman individually, and the filing of an application by one 
heir or distributee within the time limit does not stop the running of the 
statute as to the other heirs or distributees. 


Decision by Comptroller General McCarl, December 14, 1922: 

The Chief, Interior Department Division, submitted October 25, 
1922, a matter concerning section 2 of the act of December 11, 1919, 
limiting the time for filing applications for repayment of excess pur- 
chase money paid for land under the public-land laws to within two 
years after patent or within two years from passage of the act as 
to excess payments theretofore made. 

The matter presented involves cash entry, Walla Walla, Wash., No. 
1690 for the N. } SW. } sec. 6, T. 8 N., R. 37 E. Willamette meridian, 
containing 80.04 acres, entered by William M. Gerking, January 25, 
1882, for which he was required to pay $2.50 per acre, or a total of 
$189, plus $11 fees credited as purchase money. The price paid was 
at the legal rate for land in the limits of the Northern Pacific Rail- 
road Co. grant. 

Under a decision of January 29, 1921, in case of Thomas Dorman, 
47 L. D., 628, the Secretary of the Interior held that the grant, em- 
bracing within its limits this land, was forfeited for failure to 
construct the road and that all those who paid more than $1.25 per 
acre were entitled to refund of the excess. 

October 12, 1921, within two years after date of act, Mrs. Mary 
Etta Gerking, widow of deceased entryman, filed application “ for 
the repayment of such amount of money as may be found due, paid 
in connection with” the above-described entry. January 30, 1922, 
after expiration of the two-year limit, two additional applications 
were filed by Velma B. Purcell and Alberta Gerking Walters, both 
daughters of the deceased entryman. There has been certified by 
the Secretary of the Interior as due Mary E. Gerking, widow, $50, 
Velma B. Purcell, daughter, $25, and Alberta G. Walters, $25. The 
Chief of the Interior Department Division decides as follows: 


I am of the opinion and so decide that, in all claims of this character where 
applications for repayment are made by the heirs of a deceased entryman, the 
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application of each heir must be considered a separate and distinct claim for his 
or her share of the repayment and that only those shares can be repaid for 
which application has been filed within the prescribed time limit. 


Section 2 of the act of March 26, 1908, 35 Stat., 48, provided: 


That in all cases where it shall appear to the satisfaction of the Secretary 
of the Interior that any person has heretofore or shall hereafter make any 
payments to the United States under the public-land laws in excess of the 
amount he was lawfully required to pay under such laws, such excess shall be 
repaid to such person or to his legal representatives. 


Said section was amended by that of December 11, 1919, 41 Stat., 
366, by adding thereto a proviso reading as follows: 


* * * ‘That such person or his legal representatives shall file a request 
for the repayment of such excess within two years after the patent has issued 
for the land embraced in such payment, or within two years from the passage 
of this Act as to such excess payments as have heretofore been made. 


The plain purpose of this proviso was to limit the time within 
which requests for repayment of the excess could be filed. Under the 
Jaw the repayment can be made only upon the request of the person 
entitled to receive it and such request can be considered only when 
filed within the time stipulated in the statute. 

If, upon the death of an entryman, the amount of the excess be- 
comes payable to more than one person as distributees of his estate, 
payment is authorized to such distributees only as file a request there- 
for within the prescribed time. 

In applying the time limitation fixed by the act of December 22, 
1911, 37 Stat., 49, for filing claims for arrears of pay, bounty, or 
other allowances growing out of service during the Civil War, the 
Comptroller of the Treasury held that a claim filed by one heir 
within the required time did not prevent the running of the statute 
with respect to other heirs of the same soldier who failed to make 
application for their lawful share. 19 Comp. Dec., 413, 508. 

Accordingly, in this case the three legal representatives, the widow 
and two daughters, each had a separate claim which could be enter- 
tained if filed on or before December 11, 1921. The widow having 
filed claim prior to that time, there is due her the sum of $50, but 
the two daughters having failed to file their claims within the re- 
quired time the limitation in the statute operates to defeat their 
rights. 

Decision of the Chief, Interior Department Division, is approved. 


BURIAL EXPENSES—ENLISTED MEN OF ARMY DYING WHILE IN 
CUSTODY OF CIVILIAN AUTHORITIES. 


The expense of burial of an enlisted man of the Army dying while absent from 
duty without leave and under arrest by the civil authorities is not payable 
from the appropriation made by the act of March 4, 1921, 41 Stat., 1386, 
for the burial expenses of enlisted men in active service. 
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Decision by Comptroller General McCarl, December 14, 1922: 

David B. Wooldridge requested October 27, 1922, review of settle- 
ment W-824112, dated May 20, 1922, disallowing his claim for $195 
as reimbursement of the funeral expenses of Lee R. Wooldridge, 
formerly private, Field Artillery, who died November 22, 1921, while 
in confinement by the civilian authorities of the State of Illinois, and 
as a result of a self-inflicted gunshot wound in the head. 

The soldier was last paid to include March 31, 1921, while sta- 
tioned at Camp Jackson, S. C., where he continued to serve until 
April 18, 1921, when by Special Orders, No. 98, of that date, he was 
transferred to Camp Grant, Ill, and ordered to proceed to his new 
station at once. He never reported at Camp Grant; instead of pro- 
ceeding by the shortest usually traveled route from Camp Jackson 
to Camp Grant in obedience to his orders, he proceeded to his home 
near Walpole, Ill. While there he killed his wife and shot himself 
in the head. His wound did not prove immediately fatal and he 
was taken into custody May 7, 1921, and was being held by the 
civilian authorities awaiting the action of the grand jury, when his 
death occurred November 22, 1921, as a result of the wound. He 
was carried on the military rolls from April 25, 1921, as absent with- 
out leave, and from May 7, 1921, as absent in confinement in the hands 
of civilian authorities. Claimant alleges that he expended $195 for 
the burial of the soldier and seeks reimbursement from the United 
States. 

The act of March 4, 1921, 41 Stat., 1386, making appropriations for 
military activities for the fiscal year 1922, provided funds: 


For interment, cremation (on!y upon request from relatives of deceased), or 
of preparation and transportation to their homes or to such national cemeteries 
as may be designated by proper authority, in the discretion of the Secretary of 
War, of the remains of officers, cadets, United States Military Academy, in- 
cluding acting assistant surgeons and enlisted men in active service, and ac- 
cepted applicants for enlistment; * * * for the interment and shipment 
to their homes of remains of enlisted men who are discharged in hospitals in 
the United States and continue as inmates of said hospitals to the date of their 
death. and for interment of prisoners of war and interned alien enemies who 
die at prison camps in the United States; removal of remains from abandoned 
posts to permanent military posts or national cemeteries, including the re- 
mains of Federal soldiers, sailors, or marines interred in fields or abandoned 
private and city cemeteries; and in any case where the expenses of burial or 
shipment of remains of officers or enlisted men of the Army who die on the 
active list are borne by individuals, where such expenses would have been 
lawful claims against the Government, reimbursement to such individuals may 
be made of the amount allowed by the Government for such services out of 
thiseum, © * * ., 


The soldier was in custody of civilian authorities and for the time 
being withdrawn from military control, and during the period of 
his confinement he was in no better position for pay purposes than 
if he had voluntarily absented himself without leave from such con- 
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trol. See 74 Article of War, 9 Comp. Dec., 249. As he died while in 
confinement in the hands of the civil authorities, he is entitled to the 
pay of his grade from the date last paid to April 24, 1921, of $24, less 
an indebtedness of $2 to the camp tailor. Paragraph 279, Army 
Regulations. The net amount of $22 is certified due claimant because 
of having paid the funeral expenses. 

The appropriation act for the disposition of the remains of officers, 
enlisted men and civilian employees of the Army provided funds for 
the burial of those who died on active service. The soldier died as 
a result of a self-inflicted wound while withdrawn by his own conduct 
from active service. The funds providing for the burial of enlisted 
men who died while on active service are unavailable for the reim- 
bursement claimed. See 6 Comp. Dec., 343; id., 794, compare 1 
Comp. Gen., 105. 


CHANGE OF NOTARIAL SEAL ON CHANGE OF NOTARY PUBLIC— 
LIBRARY OF CONGRESS. 


The appointment of an employee of the Library of Congress as notary public 
for library purposes does not preclude him from performing notarial acts 
for private persons and the expenses of changing the die of the notarial 
seal so as to bear his name is not payable from Library funds. 


Comptroller General McCarl to Harriet de K. Woods, disbursing clerk, 
Library of Congress, December 15, 1922: 


I have your letter of November 22, 1922, requesting decision of a 
question presented by the chief clerk of the Library of Congress, as 
follows: 


It is requested that the Comptroller be asked if there is any provision of 
law which prevents the Library of Congress from paying from the Library 
funds for having the die of its notarial seal changed so as to bear the name 
of the assistant appointed notary public for Library purposes. 


It is noted that the voucher submitted with your letter is incom- 
plete, since no certificate by the payee appears either on the voucher 
or the bill. A disbursing officer is entitled to an advance decision 
only on a voucher which is in proper form for payment. See 25 
Comp. Dec. 653. 

The fact that the assistant appointed notary public is not permit- 
ted to charge fees for oaths administered at the Library does not 
preclude him from performing notarial acts for private persons. 
Payment from Library funds for having the die of the notarial seal 
changed could not be held to be for use of the Library. See 12 Comp. 
Dec. 484, 19 id. 242. The question submitted is answered in the 
negative. 


PURCHASES—APRONS FOR LABORATORY WORK. 


Duck aprons for general laboratory use in scientific research work at the 
Geological Survey are not such personal furnishings as are precluded from 
being purchased from Government funds without specific authority from 
Congress. 2 Comp. Gen., 258, distinguished. 
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Comptroller General McCarl to George W. Evans, disbursing clerk, Depart- 

ment of the Interior, December 18, 1922: 

By letter dated December 5, 1922, you transmit, with request for 
decision whether payment thereon. j is authorized, a voucher in favor 
of R. P. Clarke Co. in the amount of $5.88 for six brown duck aprons 
purchased for general laboratory use in the prosecuting of scientific 
research work at the United States Geological Survey. 

The point upon which decision is requested is whether these aprons 
are to be regarded as personal furnishings, attention being invited 
to my decision of October 3, 1922, 2 Comp. Gen., 258. You also ask 
whether said decision is to be “ considered retroactive, or effective 
from the date of its rendition and submission, in printed form, to 
the several executive departments.” 

The decision referred to did not change a practice theretofore 
established by decisions of this office or the former office of Comp- 
troller of the Treasury. It was in accordance with previous rulings, 
and the principles thereof must be held applicable to payments made 
theretofore as well as thereafter. See the decisions cited therein. 

The duck aprons purchased for general laboratory use are not to 
be regarded as personal furnishings as were the chauffeur’s suit, 
overcoat, gloves, etc., referred to in the decision of October 3, 1922. 

Payment on the voucher submitted is authorized. 


UNIFORM GRATUITY FOR TRAINING DUTY—ENROLLED MEN OF 
MARINE CORPS RESERVE. 


Enrolled men of the Marine Corps Reserve on first reporting in an enrollment 
for active duty for training in time of peace are entitled under the act 
of August 29, 1916, 39 Stat., 590, 593, to a credit of $30 for uniform 
gratuity, against which they may draw articles of clothing, subject to 
proper administrative and property requirements, but are not entitled for 
said duty to a separate clothing allowance in addition to or in lieu of said 
gratuity either under the act of July 1, 1918, 41 Stat., 711, 707, or otherwise. 


Comptroller General McCarl to the Secretary of the Navy, December 18, 1922: 

I have, by your direction, the letter of the Major General Com- 
mandant, United States Marine Corps, dated October 10, 1922, re- 
questing decision as to the proper allowance for uniform gratuity 
and clothing to enrolled members of the Marine Corps Reserve hold- 
ing enlisted ratings. It is understood that the members referred to 
are those who first report in their enrollment for active service for 
training and in peace time. 

In substance, the question is whether such members are entitled, 
in addition to the uniform gratuity specifically provided for them 
as reserves, to the clothing allowance prescribed for enlisted men of 
the regular Marine Corps, and whether, if this latter allowance is 
payable, a member is entitled for the first year of his enrollment to 
the same allowance as enlisted men of the regular Marine Corps or 
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whether the allowance payable for all years, including the first, is 
that prescribed for the second and succeeding years. 

The act of August 29, 1916, 39 Stat., 593, provides: 

A United States Marine Corps Reserve, to be a constituent part of the 
Marine Corps and in addition to the authorized strength thereof, is hereby 
established under the same provisions in all respects (except as may be nec- 


essary to adapt the said provisions to the Marine Corps) as those providing for 
the Naval Reserve Force in this act: * * *. 


The provisions of the act of August 29, 1916, relative to the Naval 
Reserve Force which are here brought into question are, pages 588, 
590: 


All members of the Naval Reserve Force shall, when actively employed as 
set forth in this Act, be entitled to the same pay, allowances, gratuities, and 
other emoluments as officers and enlisted men of the naval service on active 
duty of corresponding rank or rating and of the same length of service.— 


and— 


Members of the Naval Reserve Force shall, upon first reporting for active 
service for training during each period of enrollment, be credited with a uni- 
form gratuity of $50 for officers and of $30 for men. 

Upon reporting for active service in time of war or national emergency the 
uniform gratuity shall be $150 for officers and $60 for men, or the difference 
between these amounts and any amounts that may have been credited as a uni- 
form gratuity during the current enrollment: * * *. 


Subsequently the act of July 1, 1918, 40 Stat., 711, 707, provided : 


That the uniform gratuity for the members, other than officers, of each class 
of the Naval Reserve Force shall be the same as that prescribed for enlisted 
men of the Navy, but in time of peace the Secretary of the Navy shall prescribe 
the portion of the clothing gratuity to be issued to such members, other than 
officers, of the Naval Reserve Force. 

OUTFITS ON FIRST ENLISTMENT: Outfits for all enlisted men and ap- 
prentice seamen of the Navy on first enlistment, at not to exceed $100 each; 
for the clothing gratuity of officers and other members of the Naval Reserve 
Force, not to exceed $150 each for officers; * * *. 


The construction placed upon the above legislation of 1918 by the 
Comptroller of the Treasury and which has since prevailed is that 
its application is confined to men on active duty in war or peace 
other than for training duty, that it has no application to and in no 
way affects the prior provision in the act of August 29, 1916, as to 
gratuity to men on first reporting in an enrollment for training 
duty; that such gratuity continues thereafter as theretofore to be 
governed by the prior act of 1916; that under that act it is a right 
on first reporting in an enrollment for training duty to be credited 
with a uniform gratuity of $30 whether the reporting be in peace 
or war, and that if a man did not draw the full amount of $30 
credited during his first period of active duty for training the bal- 
ance remains to his credit against which he can draw articles of uni- 
form when again assigned to active duty, subject to administrative 
and property accounting requirements. 27 Comp. Dec., 847, 689; 
6 MS. Comp. Gen., 770, February 11, 1922; 80 MS. Comp. Dec., 510, 
Fubruary 3, 1917; par. 6, Article 1409, Marine Corps Manual. 
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The effect of the above provision in the act of August 29, 1916, for 
the application to the United States Marine Corps Reserve of the 
“same provisions in all respects (except as may be necessary to adopt 
the said provisions to the Marine Corps) as those providing for the 
Naval Reserve Force” in that act, in so far as it operates to confer 
a right upon men of the Marine Corps Reserve to a uniform gratuity 
credit on first reporting in an enrollment for training in peace time, 
is confined to the corresponding right possessed by men of the Naval 
Reserve Force, and therefore is to a credit of $30, against which ar- 
ticles of uniform may be drawn to the extent of said amount either 
in the first or subsequent period of active duty for training, subject 
to proper administrative and property accounting requirements. 

As it was not the intent of the Congress to confer a greater gratuity 
right upon the men of the Marine Corps Reserve by their assimila- 
tion to men of the Naval Reserve Force for the purpose of uniform 
gratuity credit than that it had in the act of 1916 conferred upon the 
latter, and as men of the Naval Reserve Force possessed no right to a 
separate clothing allowance in addition to or in lieu of the $30 uniform 
eratuity credit for said training duty, either under the general legis- 
lation in the act of 1916 assimilating them for allowance and gratui- 
ties to men of the regular Navy or otherwist, and as an express 
statutory provision governs to the exclusion of a general one other- 
wise applicable, it follows that men of the Marine Corps Reserve 
are neither entitled to clothing allowance in addition to or in lieu of 
said $30 credit. See in this connection 24 Comp. Dec., 263. 

You are accordingly advised that enrolled men of the Marine Corps 
Reserve on first reporting in an enrollment for active duty for train- 
ing in peace are confined to a $30 credit for uniform gratuity, against 
which they may draw articles of uniform to the extent of that amount 
either in their first or subsequent training period, subject to proper 
administrative and property requirements, and are not entitled for 
said active duty to any additional clothing allowance. 

Neither provisions of the System of Accountability for the Marine 

Jorps nor 25 Comp. Dec., 493, in so far as in conflict, should here- 
after be followed. Payments in accordance therewith to men here- 
tofore disenrolled will, however, not be disturbed. 


DAMAGES FOR DELAYS IN THE COMPLETION OF INFORMAL 
CONTRACTS. 


In the case of delays in the completion of informal procurement contracts 
by the Quartermaster General, or Quartermaster Corps, involving less than 
$500 the purchasing officer is authorized to note on the face of the voucher 
a statement of the damage resulting from the delay and to provide for the 
deduction thereof from the amount to be paid, and the disbursing officer 
may pay the same after deducting the amount of damage; if no damage 
result from the delay the purchasing officer may so certify on the voucher, 
which may then be paid in full by the disbursing officer. 2 Comp. Gen., 
64, modified. 
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Comptroller General McCarl to the Secretary of War, December 19, 1922: 
I have your letter of November 29, 1922, as follows: 


Reconsideration is requested of your decisions of July 27 and October 30, 
1922 (14 MS. Comp. Gen., 2096), in respect to statement to accompany vouchers 
covering informal procurements involving less than $500, when delivery is not 
made within the time specified in the order. 

In the former decision, 2 Comp. Gen., 64, it was stated that it did not 
seem possible that delay in such a case would involve any question of damage, 
and it was held that there should be attached to the voucher a statement (1) 
of the facts of the delay and (2) the reasons for acceptance notwithstanding 
the time stipulation, and (3) how the need at that time was met. 

In the latter decision it was stated that it was not intended to require a 
statement fully setting forth all the facts in the premises “ unless peculiar cir- 
cumstances in a particular case make it desirable to record the details”; and 
further: “Generally, a brief statement will be sufficient but the extent thereof 
is largely dependent upon conditions arising in each transaction. In most 
cases the statement may be general in its terms; whereas, in a few par- 
ticularity may be necessary.” 

The qualifications in the latter decision, as above indicated, are such that 
it will be impossible for a disbursing officer to be sure whether a voucher 
in such a case makes the necessary showing to avoid a suspension or disallow- 
ance in his accounts. Manifestly he can never know when, in the opinion of 
the General Acccounting Office, “ peculiar circumstances in a particular case” 
may make it desirable to record further details, or whether the voucher will 
be regarded as covering one of the many cases in which a statement in general 
terms will suffice or one of the few.cases in which particularity may be 
necessary. 

On the other hand, if an order is given for delivery within a specified time 
and delivery is not made within that time, there would appear to be a breach 
of the contract, for which the United States is entitled to recover any result- 
ing damages. Therefore, if damages result from such a delayed delivery which 
is nevertheless accepted, it would seem that the damages should be deducted 
from the amount of the voucher. The statement of the purchasing officer upon 
the face of the voucher would appear to be a proper basis for the deduction of 
such damages by the disbursing officer in making payment. The right of the 
contractor to file claim with the General Accounting Office for the amount 
deducted would afford proper opportunity for review of the facts in case of 
controversy. 

Whether the goods shall be accepted, notwithstanding delay in delivery be- 
yond the time specified in the order, would appear to be a matter necessarily 
for proper administrative determination. The statement required by the de- 
cision of July 27, 1922, covers matters proper for consideration in such admin- 
istrative action, and apparently would not affect proper accounting unless the 
good faith of the transaction were questioned. The furnishing in connection 
with all such vouchers of a statement of the facts upon which administrative 
discretion must thus be exercised would appear therefore to be unnecessary, in 
addition to adding greatly to the paper work in such cases; and the uncertainty 
as te the proper scope of such statement in the view of the accounting officers 
necessarily adds to the perplexity often confronting disbursing officers in 
making such payments. 

In such cases it was formerly the practice for the purchasing officer either 
to place upon the face of the voucher a statement of the damage resulting from 
the delay and provide for the deduction thereof from the amount to be paid, or 
to certify that the delay in delivery had not in fact resulted in any damage to 
the Government. If the vouchers were otherwise correct the disbursing officer 
would in the former case pay the net amount after deducting the damages 
indicated, and in the latter he would pay the full amount upon the certification 
that no damage had resulted from the delay. 

It is the opinion of this department that the former practice as above out- 
lined was correct legally and in accordance with good administration and 
proper principles of accounting, and it is hoped that upon a reconsideration of 
this question it may be again authorized. 


Your previous submissions regarding this matter were understood 
us being opposed to the procedure now proposed. Bearing this in 
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mind, as well as those matters involving administrative determina- 
tion, the conclusion reached in the decision of July 27 was thought 
to be satisfactory to all concerned. However, I offer no objection to 
the adoption of the procedure theretofore followed, as outlined. The 
decision is modified accordingly. 


ARMS AND AMMUNITION—ENFORCEMENT OF NATIONAL 
PROHIBITION. 


The appropriation for “ Enforcement of the Narcotic and National Prohibition 
Acts, Internal Revenue,” is not available for the purchase of special types 
of arms and ammunition for prohibition officers which can not be fur- 
nished by the War Department under the act of March 3, 1879, 20 Stat., 412. 


Comptroller General McCarl to the Secretary of the Treasury, December 19, 

1922: 

I have your letter of December 11, 1922, requesting decision 
whether the appropriation “ Huileotenins of the Narcotic and 
National Prohibition Acts, Internal Revenue” is available for the 
purchase of certain types of shotguns and pistols and ammunition 
therefor to be issued to prohibition officers for use in their work, 
in view of the fact that the War Department is unable to furnish 
the special types of weapons and ammunition desired by the pro- 
hibition officers. 

The act of March 3, 1879, 20 Stat., 412, provides that the Secretary 
of War is authorized and directed upon the request of the head of 
any department to issue arms and ammunition whenever they may 
be required for the protection of public money or property. 

It has been held that the provision cited is exclusive and precludes 
the head of any department from using the appropriations of his 
department for the purchase of arms and ammunition for the protec- 
tion of public money or property. See 23 Comp. Dec., 503. 

If, as seems likely, the arms and ammunition are desired by the 
prohibition enforcement officers for their own protection in the per- 
formance of their duties, the arms and ammunition are a part of 
the personal equipment of the officers and should not be furnished at 
Government expense. 

Answering your question specifically, the alll ion “ Enforce- 
ment of the Narcotic and National Prohibition Acts, Internal Reve- 
nue” is not available for the purchase of certain types of weapons 
and ammunition which can not be furnished by the War Department. 


MONUMENT UPON TOMB OF UNKNOWN AMERICAN SOLDIER IN 
ARLINGTON NATIONAL CEMETERY. 


If the monument proposed to be erected upon the tomb of the unknown 
American soldier in the Arlington National Cemetery be necessary to the 











888 DECISIONS OF THE COMPTROLLER GENERAL. 


completion of a suitable sarcophagus or tomb, the appropriation made 
available for the burial of said soldier, under the joint resolution of 
October 21, 1921, 41 Stat., 207, was exclusive, and no other appropriation 
or fund may be used for the erection of said monument or a model thereof ; 
if not necessary to the completion of the sarcophagus or tomb no appro- 


priation is available therefor in the absence of specific authorization by 
Congress. 


Comptroller General McCarl to the Secretary of War, December 20, 1922: 

By letter dated December 1, 1922, received in this office December 
7, 1922, decision is requested whether the appropriation for main- 
taining and improving national cemeteries may be expended for 
the erection of a full-size model of a monument in completion of the 
tomb of the unknown American soldier in Arlington National 
Cemetery. 

You state that the erection of a full-size model is desired for the 
purpose of making a study of the subject in order to determine the 
suitability of the design and whether it would be in harmony with 
the Memorial Amphitheater itself. 

You state also that the tomb of the unknown American now pre- 
sents an incomplete appearance and that “the object is to erect 
the proposed model in consummation of the purpose had in view 
when the remains of the unknown soldier were authorized by Con- 
gress to be returned and buried there.” 

The appropriation sought to be used is in the following terms: 

For maintaining and improving national cemeteries, including fuel for super- 
intendents, pay of laborers and other employees, purchase of tools and ma- 
terials, and including care and maintenance of the Arlington Memorial Amphi- 


theatre and Chapel and grounds in the Arlington National Cemetery, Virginia, 
$134,798. Act of June 30, 1922, 42 Stat. 756. 


The joint resolution of March 4, 1921, 41 Stat., 1447, authorized 
the Secretary of War to cause to be brought to the United States 
“ for burial in the Memorial Amphitheatre of the national cemetery 
at Arlington ” the body of an unknown American soldier who lost 
his life in Europe during the World War, and funds for that pur- 
pose were provided by joint resolution of October 21, 1921, 42 Stat., 
207, in terms as follows: 


That the Secretary of War is hereby authorized to use such portion of the 
unexpended balance of the appropriation “ Disposition of remains of oflicers, 
soldiers, and civilian employees, 1922” (Act of March 4, 1921, Public, numbere:! 
389, Sixty-sixth Congress), as may be necessary for the carrying out of the 
provisions of public resolution numbered 67, Sixty-sixth Congress, entitled 
“Joint resolution providing for bringing to the United States the body of an 
unknown American who was a member of the American Expeditionary Forces, 
who served in Europe and lost his life during the World War, and for bur al 
of the remains with appropriate ceremonies ”; and he is further authorized to 
expend from the said appropriation such sums as may be necessary to defray 
all expenses incident to the ceremonies connected with the burial of this un- 
known American, expense of transporting troops, individual officers, warrant 
officers, enlisted men, and sailors of the Regular Army, Navy, and Marine Corps 
to and from Washington: Provided, That the amount to be used for the ex- 


penses incident to ceremonies connected with such burial shall not exceed 
$50,000, 
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This joint resolution made the unexpended balance of the appro- 
priation “ Disposing of Remains of Officers, Soldiers and Civilian 
Employees, 1922,” available for the necessary expenses incident to 
the burial of the remains of the unknown soldier in the Memorial 
Amphitheater of the national cemetery at Arlington and for the 
ceremonies connected therewith. Expenses of burial as contemplated 
in said joint resolution would include the expense of providing a 
suitable sarcophagus or tomb as a receptacle for the remains. 

Therefore if the proposed monument, the model of which is now 
under consideration, is necessary to the completion of a suitable 
sarcophagus or tomb then the appropriation made available by the 
joint resolution of October 21, 1921, was exclusive and no other ap- 
propriation or fund may be used for that purpose. If the proposed 
monument can not be regarded as a necessary part of the sarcophagus 
or tomb then it must be held to be a structure which should not be 
erected unless specifically authorized by law. The regular annual 
appropriation for the maintenance and improvement of national 
cemeteries is not available for the erection of such a monument or 
a model thereof. 

The question submitted is answered in the negative. 


DISTRIBUTION OF ANNUITY TO PAWNEE INDIANS OF OKLAHOMA. 


The final roll of the Pawnee Indians of Oklahoma, prepared by the Secretary of 
the Interior and approved September 2, 1921, for the purposes of segre- 
gating tribal or common or community funds, is not a proper basis for the 
distribution of the $30,000 annuity provided for in the ratified agreement 
of November 23, 1892, and by annual appropriations for such annuities 
made pursuant thereto. 


Comptroller General McCarl to the Secretary of the Interior, December 20, 

1922: 

I have your letter of November 27, 1922, transmitting a letter from 
the Commissioner of Indian Affairs and requesting a decision as to 
matters therein submitted relative to the proper basis for distributing 
the $30,000 appropriated in the act of May 24, 1922, 42 Stat., 574, 
“For fulfilling treaties with Pawnees, Oklahoma: For perpetual 
annuity, to be paid in cash to the Pawnees (article 3, agreement of 
November 23, 1892).” 

The facts appear that article 2 of a treaty of September 24, 1857, 
11 Stat., 729, provided an annuity of $40,000 for five years from 
January 1, 1858, and $30,000 annually thereafter, at least one-half 
thereof to be paid in other than coin; that this provision of law was 
amended by the act of March 3, 1893, 27 Stat., 644, ratifying an 
agreement of November 23, 1892, article 3 of which provided that: 
“The United States agrees to pay to the Pawnees the sum of thirty 
thousand dollars per annum, as a perpetual annuity, to be distributed 
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annually among them per capita, in coin;” that by the act of March 
1, 1921, 41 Stat., 1172, the sum of $312,811.27, with interest at 5 per 
cent from September 3, 1920, was appropriated to pay the Pawnee 
tribe of Indians of Oklahoma for certain lands, etc., pursuant to the 
findings of the Court of Claims of December 6, 1920, etc.; that by 
the terms of the act of June 30, 1919, 41 Stat., 9, the Secretary of 
the Interior was authorized, in his discretion, to cause a final roll to 
be made of the membership of any tribe, such rolls when approved 
by the said Secretary being declared to constitute the legal member- 
ship of the respective tribes for the purpose of segregating the tribal 
funds as provided in section 28 of the act of May 25, 1918, 40 Stat., 
591; and that on September 2, 1921, a final roll of the Pawnee 
Indians, for the purpose of distributing the amount appropriated on 
the basis of the findings of the Court of Claims, was approved, the 
roll having been closed out as of March 1, 1921. 

The substance of the matter for decision is whether this final roll 
of the Pawnee Indians, approved September 2, 1921, may legally be 
used as the basis for the distribution of the $30,000 annuity provided 
by the agreement of November 23, 1892, and appropriated for an- 
nually, or whether the Indians living on the date of the authority 
for the semiannual distribution of annuity are to be participants, 
which they would not be if the final roll of September 2, 1921, were 
used. 

Amounts appropriated for per capita annuity distributions appear 
not to be “ tribal funds,” or “common or community funds of any 
Indian tribe, which are, or hereafter may be, held in trust by the 
United States,” within the intent and meaning of section 28 of the 
act of May 25, 1918, 40 Stat., 591, and the provisions of the act of 
June 30, 1919, 41 Stat., 9. The provisions of these respective acts, 
taken together, are that such final rolls shall constitute the legal 
membership of the respective tribes for the purpose of segregating 
the tribal, or common, or community funds of any Indian tribe. 
The stipulation of the agreement of November 23, 1892, article 3, 
ratified by the act of March 3, 1893, 27th Stat., 644, is for pay- 
ment to the Pawnees of the sum of $30,000 per annum, as a per- 
petual annuity, to be distributed amnually among them per capita, 
etc. The term “per capita” is defined (Bouvier’s Law Dictionary, 
Rawle’s Third Edition) as “ by the head or polls.” It would thus 
appear that a distribution of the appropriated annuity on the basis 
of the final roll, closed on March 1, 1921, and approved on Sep- 
tember 2, 1921, eliminating, as it would, those Indians born subse- 
quent thereto would not be a per capita distribution as provided by 
the ratified agreement of November 23, 1892, and annual appro- 
priations made pursuant thereto. 
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Answering the question specifically the final roll of the Pawnee 
Indians, approved September 2, 1921, may not legally be used for 
the distribution of the $30,000 annuity provided for in the ratified 
agreement of November 23, 1892, and by annual appropriations for 
such annuities made pursuant thereto. 


OATHS—BOARD OF GENERAL APPRAISERS, CUSTOMS SERVICE. 


The members of the Board of General Appraisers, Customs Service, being ap- 
pointed by the President and having duties of a judicial nature, are not 
“employed ” in relation to the collection of the revenue within the meaning 
of section 2693, Revised Statutes, and are accordingly not required to take 
the oath prescribed by said section. 


Comptroller General McCarl to the Secretary of the Treasury, December 21, 

1922: 

There has been received your communication of October 17, 1922, 
requesting decision whether members of the Board of General Ap- 
praisers, Customs Service, should be required to take the oath pro- 
vided by section 2693, Revised Statutes, in connection with the pay- 
ment of salary. 

The members of the Board of General Appraisers were exempted, 
by section 518 of the tariff act of 1922, approved September 21, 1922, 
42 Stat., 972, from taking the oath required by section 1790, Revised 
Statutes, with relation to their salaries. 

Section 2693, Revised Statutes, provides that— 

No account for the compensation for services of any clerk or other person 
employed in any duties in relation to the collection of the revenue, shall be 
allowed, until such clerk or other person shall have certified, on oath, that the 
same services have been performed, that he hus received the full sum therein 
charged to his own use and benefit, and that he has not paid, deposited, or 
assigned, or contracted to pay, deposit, or assign, any part of such compensa- 
tion to the use of any other person, or in any way directly or indirectly, paid 


or given, or contracted to pay or give, any reward or compensation for his 
office or employment, or the emoluments thereof. 


The duties of General Appraisers, as prescribed by the tariff act 
of 1922 and prior enactments, are of a purely judicial nature. They 
are charged with the functions of “hearing and deciding appeals 
for the review of reappraisements of merchandise and of hearing 
and deciding protests against decisions of collectors,” and they are 
granted “ all the powers of a district court of the United States for 
preserving order, compelling the attendance of witnesses, the produc- 
tion of evidence, and in punishing for contempt.” 

If the oath in question is to be required of the General Appraisers, 
it must be shown that they are to be considered as fairly within the 
class affected by the act, swpra. I am impressed that they should 
not be so considered. The class affected by the act includes “ any 
clerk, or other person employed in any duties in relation to the col- 
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lection of the revenue.” The General Appraisers clearly are not 
clerks, since their duties are of a judicial nature. It is doubtful if 
they may be considered as “employed” within the meaning of the 
enactment for they are appointed by the President of the United 
States and the act of employment generally refers to the procure- 
ment of services by agreement. And, even assuming that they are 
employed “ within the meaning of the enactment,” their duties are 
not immediately “in relation to the collection of the revenue.” 

You are accordingly advised that members of the Board of General 
Appraisers need not be required to take the oath provided by section 
2693, Revised Statutes. 


STREET-CAR FARE—PAYMENT OF, IN ADDITION TO PER DIEM IN 
LIEU OF SUBSISTENCE. 


The fact that an employee of the Public Health Service in a continuous travel 
status and on a per diem basis establishes temporary headquarters in a 
hotel does not entitle him to reimbursement for street car fare in going 
back and forth between such hotel and various places in that vicinity. 


Comptroller General McCarl te the Secretary of the Treasury, December 21, 

1922: 

I have by your reference the application of the Acting Surgeon 
General, dated November 14, 1922, wherein request is made for a 
decision as to whether Prof. C. W. Stiles, United States Public 
Health Service, is entitled to the items of the attached claim. 

Under date of June 10, 1922, Professor Stiles was directed to*pro- 
ceed at such time as his then duties would permit to San Francisco, 
Calif., and such other places in the State of California as might be 
necessary for the purposes of determining and initiating as far as 
practicable investigations as to the present incidence and the prob- 
ability of the spread of clonorchiasis in the United States. Upon 
the completion of this detail the professor was to return to his sta- 
tion in Washington, D. C. 

While on this detail, allowance was authorized of $4 per diem in 
lieu of subsistence, together with actual and necessary transportation 
expenses. 

It appears from the related papers that Professor Stiles arrived 
in San Francisco August 1 and thereafter incurred the following 
expenses : 


August, 1922: 
1—San Francisco, California. 
&—Car fare, hotel to ferry for Angel Island 
“ferry to hotel from Angel Island 

13— “* *\. betel 40 Garey for Borbeiay o..................... 
Ferry, San Francisco to Berkeley, round trip 
Car fare, ferry to hotel from Berkeley 

15—Car fare, hotel to ferry for Berkeley 
Ferry, San Francisco to Berkeley, round trip 
Car fare, ferry to hotel from Berkeley 

17— “ “ hotel to ferry for Angel Island 
« © ferry to hotel from Angel Island 
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These expenses were disapproved by the Surgeon General’s Office 
in accordance with 24 Comp. Dec., 87, for the reason that Professor 
Stiles was traveling on a per diem basis, meaning thereby that the 
expenses in question were in the nature of a subsistence expense in 
excess of the $4 per diem and therefore unauthorized. 

It is as to this ruling that Professor Stiles takes exception con- 
tending that the travel related to his official duties and was not 
incident to subsistence. 

The orders for the travel were, in effect, to go to San Francisco 
and such other places in the State of California as might be neces- 
sary, for the purpose of making the required investigations. He was 
for all intentions continuously in a travel status, and there appears 
no necessity for establishing what under the circumstances consti- 
tuted headquarters, that being the real effect of locating himself 
in a hotel at San Francisco, from which to make excursions into 
near-by territory, thereby obliging a return thence for subsistence. 
But having pursued that plan, it is an unescapable fact that the 
travel expense in question was the unavoidable consequence attaching 
to the act of going forth to the place where duty was performed 
with the obligated return to place of subsistence. 

A per diem was provided to cover the necessary subsistence, and 
it is immaterial where, when, or under what circumstances it was 


obtained, but no additional sum is authorized for what would under 
such circumstance supplement the subsistence allowance. 24 Comp. 
Dec., 162; 26 Comp. Dec., 341. 

Under the circumstances the administerial disapproval was cor- 
rect as being in harmony with decisions of the former Comptroller, 
and of this office, and payment of the sum claimed is not sanctioned. 


WAR-RISK INSURANCE—PAYMENTS TO ESTATE OF INSURED. 


The filing of a claim on behalf of the alien distributees of a deceased holder 
of a marine and seamen’s insurance policy under section 3a, act of Sep- 
tember 2, 1914, as amended by act of June 12, 1917, 40 Stat., 103, if in due 
form and filed within the two-year limitation applicable to such claims, 
stops the running of the statute as to all of the distributees, as the pay- 
ment under the policy is to the estate of the deceased, and payment to the 
duly authorized representative of the estate of the insured of any unpaid 
portion of the insurance may be made at any time thereafter upon appli- 
cation by such representative accompanied by evidence that he is in a 
position to make proper distribution thereof at that time. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

December 23, 1922: 

I have your letter of November — (received in this office Novem- 
ber 10, 1922), requesting decision whether you are authorized to pay 
insurance on the life of George Bulgarea under marine and seamen’s 
policy No. 8. I. 567, issued under war risk insurance act of Septem- 
ber 2, 1914, as amended June 12, 1917. 
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It appears that the policy aforesaid carried $1,500 insurance on 
the life of George Bulgarea payable under the law to the estate of 
the insured for distribution to his family, and that under the laws 
of Transylvania, of which country deceased is a citizen, his estate is 
inherited by his father and mother in equal shares. The mother’s 
share has been paid to her, but the father disappeared in 1916 and 
has not been heard from. It is said that under the Hungarian Code 
of Procedure 10 years must elapse before a person less than 70 years 
of age at the time of his disappearance can be declared dead, and 
that in this case the term of 10 years is reckoned from January 
1, 1917. 

You request decision whether payment of the father’s share of 
the insurance may be made to the legal representative of the estate 
of the insured provided the court will appoint such representative ; 
and if not, whether the father or the legal representative of his 
estate when he is declared dead may make claim for the insurance 
in view of the hereinafter quoted provision in the act fixing a time 
limit for filing claims under the act. 

Section 3a of the war risk insurance act of September 2, 1914, as 
amended by the act of June 12, 1917, 40 Stat., 103, provides that a 
payment for loss of life— 
shall be made to the estate of the insured for distribution to his family free 
from liability of debt * * *. 

No claim under this section shall be valid unless made by the master officer, 
or member of the crew concerned, or his estate, or a person designated under 


this section, within two years after the date on which the President suspends 


the operation of this Act in so far as it authorizes insurance by the United 
States. 


It appears that under date of July 12, 1921, the American consul 
at Bucharest, Roumania, forwarded to the Secretary of State a claim 
on behalf of the heirs of this decedent for the full $1,500 of this in- 
surance. The claim itself is not before me, but it would seem that 
if it is in due form, it is sufficient to avoid the bar of the statute 
above quoted and authorize allowance and payment of the claim or 
uny part thereof at any time hereafter that the state of facts warrant 
allowance and payment. 

The claim is not primarily one of the missing father, nor is it one 
which he himself or his estate would be authorized to make directly. 
Under the terms of the statute only the estate of the insured is 
authorized to present and prosecute the claim. The question for 
determination, therefore, is whether there is at this time authority 
to pay the claim to the estate of the insured; and if so, whether there 
is any one authorized to act for the estate in receiving the money 
and discharging the United States from this obligation. 

Until the father has been judicially determined to be dead, or if 
alive until his whereabouts is known, there can be no distribution 
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of his share of the insurance. Should the Government pay it to a 
representative of the estate it must remain in the hands of such 
representative until claimed by the father, or by his estate when he 
shall have been adjudged to be dead. There is no reason why the 
money should not remain in the hands of the United States until 
such time as it can be properly distributed. 

For the present there seems to be no occasion to make any payment 
on this account. Should a condition arise where the father’s share 
of the insurance is ready for distribution and a showing be made to 
the bureau that there is a duly constituted and authorized repre- 
sentative of the estate of the insured to whom payment may lawfully 
be made, such payment will be authorized. There does not appear 
to be any ground for payment at this time nor any occasion for 
further action by the bureau upon the record as it now stands. 


WAR-RISK INSURANCE—REINSTATEMENT OF LAPSED POLICIES. 


The filing of an application for reinstatement of a lapsed policy of war risk 
insurance during the life of the insured without the actual tender of the 
premiums as required by the regulations, and the rejection thereof by the 
then Director of the Bureau of War Risk Insurance for medical reasons, 
does not establish a legal basis for reinstatement of the insurance by the 
Veterans’ Bureau after the death of the insured. ~ 

Reinstatement under section 27 of the act of August 9, 1921, 42 Stat., 156, of a 
lapsed war risk insurance policy is authorized only in case the deceased 
soldier had due him at the time the policy lapsed disability compensation 
equal to or in excess of the premiums due thereon. 


Comptroller General McCarl to William H. Holmes, disbursing clerk, United 

States Veterans’ Bureau, December 23, 1922: 

I have your letter of October 30, 1922, requesting decision whether 
you are authorized to pay a voucher for $2,925.93 in favor of Myrtle 
Diana Prindle, as widow and beneficiary of a policy of $3,000 con- 
verted insurance applied for by, but not in fact issued to, William 
Miner Prindle, who died February 5, 1922. 

It appears that William Miner Prindle was discharged from the 
military service February 13, 1919, with $10,000 yearly renewable 
term insurance in force, of which his mother was beneficiary. After 
his discharge this insurance lapsed for failure to pay premiums. 
On February 5, 1921, he applied for reinstatement of $3,000 of the 
insurance and for conversion thereof into a 20-payment life policy 
payable in one lump sum, semiannual premiums, the wife instead 
‘ of the mother to be beneficiary of the converted insurance. 

The regulations of the former Bureau of War Risk Insurance re- 
quired that in cases of application for reinstatement and conver- 
sion of lapsed or canceled term insurance, the applicant should dur- 
ing his lifetime make tender of the premiums for one month (the 
grace period) on the amount of term insurance to be reinstated and 
converted, and also of the first premium on the converted insurance. 
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This applicant did not remit with his application or at any time 
thereafter the premiums the tender of which was required by the 
regulations as a condition precedent to reinstatement and conver- 
sion of the insurance, although the letter accompanying his applica- 
tion is said to have stated that when the bureau advised him that his 
application for reinstatement was accepted he would make remit- 
tance for the amount of money necessary to effect the reinstatement. 
This offer to remit was not a tender of the premiums. The ap- 
plication for reinstatement and conversion was rejected for medical 
reasons and the applicant so advised, consequently no premiums were 
ever paid to the bureau. 

After Mr. Prindle’s death the Veterans’ Bureau ruled that the ap- 
plication for reinstatement and conversion was valid because the dis- 
ability causing its rejection was not due to disease intervening after 
the lapse of the insurance, citing a decision of this office of Septem- 
ber 3, 1921, 1 Comp. Gen., 108. 

The decision cited reviewed a decision of the former Comptroller 
of the Treasury to the effect that certain insurance which had been 
reinstated by the Bureau of War Risk Insurance was valid notwith- 
standing that at the time of reinstatement the applicant had a dis- 
qualifying disability, the law providing that insurance should be 
granted without medical examination having been applied by the 
Comptroller to reinstatement as well as to the original grant of 
insurance. 

There is no justification for the use of that decision of this office 
as authority for the award of insurance in this case. After quoting 
section 27 of the act of August 9, 1921, dealing with reinstatement of 
insurance, which act was passed after the former Comptroller's 
decision was rendered, the decision of this office continued as follows: 


All pending and future applications for reinstatement of insurance will be 
dealt with under this section, and if any doubtful question of payment shall 
arise in connection with any such application it may be submitted by the 
Veterans’ Bureau for decision of the Comptroller General. The effect of the 
Comptroller's decision is now limited to those cases which were in fact rein- 
stated by the Bureau of War Risk Insurance upon a misstatement of the com- 
parative condition of the applicant’s health, intentional or otherwise. This 
review, therefore, will be limited to the operation of his decision upon those 
cases 


If the bureau was unwilling to assume undivided responsibility 
for this award the question whether payment of insurance under the 
$3,000 converted policy may lawfully be made should have been sub- © 
mitted to this office for decision. Certainly there is nothing in the 
former decision to sustain a conclusion that because the former direc- 
tor might, and probably should, have granted the application, the 
insurance could afterwards be reinstated by his successor in office 
after the death of the applicant, or that because the applicant had 
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expressed his willingness to pay the premiums required for reinstate- 
ment such expression can now be accepted as the equivalent of the 
tender of premiums required by regulation, or that the case may be 
decided upon any other basis than the provision of the act of August 
9, 1921, hereinafter quoted. 

It is clear that there was in fact no reinstatement of this insurance 
prior toghe death of the insured. Section 27 of the act of August 
9, 1921, 42 Stat., 156, makes specific and exclusive provision for 
payment of insurance in cases where the insured has let his insurance 
lapse and has died without having it reinstated, as follows: 


That where any soldier has heretofore allowed his insurance to lapse, while 
suffering from wounds or disease suffered or contracted in line of service, and 
was at the time he allowed his said policy to lapse entitled to compensation on 
account thereof in a sum equal to or in excess of the amount due from him 
in premiums on his said insurance, and has since died from said wounds or 
disease without collecting or making claim for said compensation, or being 
allowed to reinstate his policy on account of his physical condition, then and 
in that event said policy shall not he considered as lapsed, and the Veterans’ 
Bureau is hereby authorized and directed to pay to the beneficiaries of said 
soldier under said policy the amount of said insurance less the premiums and 
interest thereon at 5 per centum per annum compounded annually in install- 
ments as provided by law. 


Mr. Prindle was in fact denied reinstatement of his insurance be- 
cause of his physical condition. The case therefore comes directly 
under the provision quoted and must be decided in accordance with 


its terms. 

It does not appear that there was any compensation due to Mr. 
Prindle at the time his insurance lapsed. At the time of his death 
his compensation rating established November 7, 1921, stood tem- 
porary partial 15 per cent from discharge to August 1, 1921. It is 
understood that all compensation under this rating was claimed and 
collected by him before his death. There is therefore no authority 
in the statute for payment of insurance in this case. 

You are not authorized to pay the voucher upon the facts sub- 
mitted. 


EMPLOYEES OF VETERANS’ BUREAU—REIMBURSEMENT FOR 
QUARTERS, HEAT, AND LIGHT PROCURED AT HOME. 


Administrative assistants employed by the Veterans’ Bureau and entitled to 
quarters, heat, and light in kind, or to reimbursement for actual expense of 
quarters, heat, and light when not available in kind and procured elsewhere 
under proper authority, may not be reimbursed for payments to their wives 
of the estimated cost of quarters, heat, and light at their own homes. 


Comptroller General McCarl to William H. Holmes, disbursing clerk, United 
States Veterans’ Bureau, December 26, 1922: 


There has been received your communication of October 18, 1922, 
inclosing approved voucher in the amount of $60 in favor of Samuel 
H. Leopold, administrative assistant, first class, United States Vet- 
erans’ Hospital No. 35, in reimbursement for money paid to Mra. 
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Nellie R. Leopold, his wife, for supplying him with quarters, heat, 
and light for the month of August, 1922, at 5708 Reber Place, St. 
Louis, Mo., with request for decision whether you are authorized to 
make payment thereon. 

United States Veterans’ hospitals are being operated under regula- 
tions of the United States Public Health Service. 

Paragraph 124 of said regulations, as amended under datg¢ of Jan- 
uary 12, 1922, approved March 31, 1922, provides for the furnishing 
to administrative assistants of quarters, heat, and light in kind only. 

The payment is proposed under subparagraph 2 of paragraph 124, 
as amended, which reads: 


Whenever possible administrative assistants shall be furnished quarters, 
heat, and light at the hospital or field station. In case quarters, heat, and light 
are not available at the hospital or field station, the medical officer in charge 
may so notify the administrative assistant and direct him to procure quarters 
outside the hospital or field station, and at the end of each month to submit 
to the Surgeon General a public voucher, on proper form, supported by receipts, 
for reimbursement in a sum not to exceed $15 per month per room for 
quarters, heat, and light: Provided, That reimbursement under this paragraph 
shall not be made for more than four rooms. With the voucher must be a 
certificate from the medical officer in charge certifying that the quarters have 
been allowed by him and have not been given in kind at the hospital or field 
station during the period covered by the voucher. The number of the rooms 
shall, in any case, be determined by the Surgeon General on the basis of 
the family needs of the employees involved. 


The voucher is stated as payable under the appropriation “ Medi- 
cal and Hospital Service, Veterans’ Bureau, 1923,” act of June 12, 
1922, 42 Stat., 649, which provides, in part: 


That no part of the money hereby appropriated shall be used for the payment 
of commutation of quarters, subsistence, and laundry or quarters, heat and 
light, and longevity to any employees other than the commissioned medical 
officers provided for by statute. 


There being no quarters available at the hospital the employee 
was authorized by the surgeon in charge to procure quarters outside 
of the hospital. He purchased a property for a home with the view 
of utilizing it for quarters for himself and charging the Government 
therefor in the amount that could have been expended for quarters 
in kind for him elsewhere, and the proposed payment of $60 is to 
reimburse him for that amount as if paid to his wife for the month of 
August, 1922, for rooms with heat and light in said home thus 
purchased and maintained by him as a householder. 

The appropriation for the fiscal year 1923 is by its express terms 
not available for the payment of commutation of quarters, etc., 
except to commissioned medical] officers provided for by statute, and 
an administrative assistant does not fall within the excepted class. 

The home is the home of the employee. It is considered as being 
supported and maintained by his funds, and payment to the wife for 
quarters therein is virtually payment to the employee. It appears 
proper under the regulations heretofore referred to for an employee 
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to procure quarters outside of the hospital when properly directed 
and be reimbursed the cost of same, but payment for quarters which 
he has furnished himself in his own home would be in effect the pay- 
ment of money in lieu of quarters in kind and a commutation thereof, 
whether so-called or not, and as such is not authorized. See deci- 


sion Comptroller General to Secretary of the Interior, December 18, 
1922. 


Substantially the same principle applies that the expense of a man 
living with his family in his own home as a householder being in- 
termingled with those of his family renders it impossible for account- 
ing purposes to correctly show any portion of the expenses as his 
individually from those of his family. See 18 Comp. Dec., 454; 8 id., 


118; 6 id., 779; 51 MS. Comp. Dec., 1, October 1, 1909; 59 id., 1182, 
December 20, 1911. 


To permit such a payment, under the circumstances here appearing, 
would be to permit personal expenses uncertain in amount to be sub- 
stituted for official expenses, and Government money intended to 
cover actual and necessary cost of providing quarters in kind for the 
official use of the employee to be applied toward the expense of a home 
for the employee, which obviously might result. in an unauthorized 
increase in his pay. 1 Comp. Gen., 575; 27 Comp. Dec., 340. 

Payment on the voucher submitted is not authorized. 


RENTAL ALLOWANCE. 


Section 6 of the act of June 10, 1922, 42 Stat., 628, takes cognizance of six 
special conditions under which the rental allowance may be payable, viz, 
field duty, sea duty, temporary duty away from permanent station, in 
hospital, on leave of absence, and on sick leave. 

Officers of the Navy, with or without dependents, on permanent duty at a post, 
yard, or station, where public quarters are not available, are entitled to a 
rental allowance. 

Officers of the Navy, with dependents, on field or sea duty are entitled to a 
rental allowance if their dependent or dependents be not in the occupancy 
of public quarters, 

Officers of the Navy, with or without dependents, attached to a post, yard, 
or station, on temporary duty away from their permanent stations, tem- 
porarily in hospital, on leave of absence not in excess of statutory period, 
or on sick leave, are entitled to a rental allowance if public quarters be 
not available at their permanent stations. 

Officers of the Navy, with or without dependents, are entitled to a rental 
allowance during leave not in excess of statutory period after detach- 
ment from stations and prior to assignment to new stations, if required 
by the detachment to vacate quarters and none are available by reason 
of the stations to which later assigned not having been determined. 

The term “shelter” is used in connection with a rental allowance in section 6 
of the act of June 10, 1922, 42 Stat., 628, as distinguished from “ quarters ” 
and not as classing quarters as shelter, and relates to the two conditions 
of temporary duty away from permanent station and temporarily in hos- 
pital, and if permanent as distinguished from temporary shelter be thus 
furnished the rental allowance is not payable, 
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Comptroller General McCarl to the Secretary of the Navy, December 26, 1922: 

There was received September 26, 1922, your letter of September 
19, asking that there be considered, and decision be rendered, on the 
entire subject of rental allowance for officers provided by the act 
of June 10, 1922, 42 Stat., 628, particularly because of what was 
understood by the Navy Department as the attitude of this office 
in connection with certain instructions issued by the Navy Depart- 
ment after submission to this office; and decision of August 30, 
1922, 2 Comp. Gen., 160, that Lieutenant Crosby. United States 
Coast Guard, was not entitled to the rental allowance while on leave 
of absence, unassigned. 

Following the passage of the act of June 10, 1922, the Navy 
Department submitted to this office from time to time instructions 
to paymasters, etc., as to the various provisions of the enactment, 
including those relating to rental allowance. The purpose was to 
cbtain tentative interpretations so as to minimize as much as possible 
erroneous payments, with resulting disallowances, as would follow 
end past experience had shown were caused by matters first coming 
to attention through the audit of accounts rendered. 

In examining the instructions submitted, the attention of the Navy 
Department was called—and, in view of the tenor of the present sub- 
mission, its attention is now again specifically invited—to that the 
action upon the instructions was not a conclusive determination upon 
the matters therein, but their application must be for determination 
as particular facts arose and were submitted for decision. Such 
reservation did not and was understood not to negative action under 
the instructions, but to permit it until decisions upon facts submitted 
might otherwise determine, which decisions would thereafter main- 
tain in place of the instructions. Such facts arose in the matter of 
rental allowance to Lieutenant Crosby, of the Coast Guard, and de- 
cision was necessarily required and rendered thereon. 
©The officer was stationed at the Coast Guard Academy, New Lon- 
don, Conn., and receiving comimutation of quarters. He tendered his 
resignation May 1, 1922, which the commandant forwarded to the 
Treasury Department approved, and detached the officer May 31, 
1922, from the academy and such other duties as had been assigned 
him, and granted him leave of absence, unassigned, for two months 
and eight days. The resignation was accepted by direction of the 
President by the Secretary of the Treasury, May 3, 1922, effective 
August 8, 1922. Under the Coast Guard Regulations of 1916, para- 
graph 527, an officer on regular leave of absence does not lose com- 
mutation of quarters, but if relieved from duty and then granted 
leave the commutation ceases. This regulation applied to Lieu- 
tenant Crosby when he was detached May 31, 1922, and unassigned. 
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He was not on regular leave of absence and commutation of quarters 
ceased. His status, in fact, was that of discharged from the service, 
and while there was the technical condition of on leave of absence, it 
contemplated no return to duty and station such as follows from a 
regular leave of absence. The act of June 10, 1922, was passed and 
became effective subsequent to the officer going into this status, and 
the peried of absence involved was then running and had passed 
practically one-half. There was nothing in the enactment that 
changed the status of the officer or placed him in a relation to quar- 


ters so as to raise any question of paying him rental allowance for 
the unexpired time until his pay fully ceased. 


The general subject of rental allowance may only be considered 


subject to specific rulings upon the facts of particular cases when 
submitted. 


Section 6 of the act of June 10, 1922, 42 Stat., 628, provides: 


That each commissioned officer on the active list or on active duty below 
the grade of brigadier general or its equivalent, in any of the services men- 
tioned in the title of this Act, if public quarters are not available, shall be 
entitled at all times, in addition to his pay, to a money allowance for rental 
of quarters, * * *. The rental allowance shall accrue while the officer 
is on field or sea duty, temporary duty away from his permanent station, 
in hospital, on leave of absence or on sick leave, regardless of any shelter 
that may be furnished him for his personal use, if his dependent or dependents 
are not occupying public quarters during such period. * * * but no rental 
allowance shall be made to any oflicer without dependents by reason of his 
employment on field or sea duty. 


There are certain other provisions in the act of June 10, 1922 


way 


which relate to quarters and must be considered in connection with 
section 6 providing for rental allowance. 


Sec. 15. That existing laws authorizing * * * commutation of quarters, 
heat and light are hereby repealed, effective July 1, 1922. 
4 * * * * * * 
Sec. 21. That nothing in this Act shall operate to change in any way exist- 
ing laws, or regulations made in pursuance of law, governing * * * allow- 


ances in kind for quarters, heat and light for officers and warrant 
eficers © * *, 


The laws relative to furnishing quarters in kind thus continued 


in effect are as follows: 
Act of February 27, 1893, 27 Stat., 480: 
* * * hereafter officers temporarily absent on duty in the field shall not 


lose their right to quarters * * * at their permanent station while so tem- 
porarily absent. 


The act of March 2, 1907, 34 Stat., 1168, amending the act of 
June 18, 1878, 20 Stat., 151: 


* * * That at all posts and stations where there are public quarters 
belonging to the United States officers may be furnished with quarters in 
kind in such public quarters. and not clsewhere, by ‘he Quartermaster’s De- 
partment, assigning to the officers of each grade, respectively, such number of 
rooms us is stated in the following table * * *, 
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The primary provision of section 6 of the act of June 10, 1922, is 
that an officer on the active list or on active duty shall be entitled 
to a rental allowance if public quarters are not available. This pro- 
vision creates and establishes the rental allowance. 

If the officer is at post, yard, or station no questions arise in general, 
the fact of public quarters being or not being available, determining 
the matter of rental allowance. 

The law itself answers the question that would arise as to the rental 
allowance of an officer on field or sea duty. It grants rental allow- 
ance to an officer having dependents, if they are not occupying public 
quarters. It expressly denies rental allowance if the officer on field 
or sea duty has no dependents. 

The law takes cognizance of four other conditions besides field or 
sea duty—all apparently relating to being away from station, to wit; 
Temporary duty away from permanent station, in hospitals, on 
leave of absence, or on sick leave. It is as to these four conditions 
that questions, if any, arise. The concluding lines of the section 
that rental allowance shall not be paid an officer without dependents 
on field or sea duty support the view that the officer without de- 
pendents is within the other four conditions as well as the officer 
with dependents, although the clause of the officer’s dependents not 
occupying quarters applies to all six conditions. Under all four 
conditions in question the officer continues on the active list but 
under the last three he is only constructively on active duty and not 
in fact. In all, it contemplates a return to active duty at a post, 
yard, or station. Post or station as here used may be understood as 
including absence while on field or sea duty. 

The law expresses no intent that an officer occupying quarters leav- 
ing a post, yard, or station to go on temporary duty away from 
station, to go in hospital, to go on leave of absence, or sick leave shall 
thereupon be given rental allowance. The law does not preclude an 
officer, with or without dependents, absent on temporary duty away 
from station, in hospital, on leave of absence, or sick leave, continu- 
ing to receive rental allowance previously in receipt of at permanent 
station because of nonavailability of quarters. 

As to these four conditions, the law contemplates being attached 
to a post, yard, or station. The provision for the rental allowance 
accruing regardless of “ shelter ” furnished for personal use can have 
regard only to “ shelter” as distinguished from “ quarters” and not 
as classing quarters as shelter. 

Any question with respect to shelter where on field or sea duty is 
eliminated by the express provision of the law with relation to de- 
pendents as heretofore commented, No question as to being fur- 
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nished “ shelter ” while on leave of absence or on sick leave can arise 
from the very nature of the condition of being on leave. 

The question of “shelter” apparently narrows itself to the two 
conditions of temporary duty away from station and in hospital. 
The law does not contemplate such a permanency on temporary duty 
that it is not in fact temporary duty, nor such a permanency in hos- 
pital that return to active duty will not result therefrom. The law 
does not contemplate under such conditions of permanency occupying 
quarters as “ shelter,” and also receiving rental allowance. 

There maintains a procedure when a change of station is ordered 
that an officer may request and be granted a leave of absence before 
proceeding to his new station; and in the naval service the procedure 
appears to be not to designate the new station immediately but to 
detach from the present station, leaving open until later the question 
of to which new station the officer may be assigned, and just prior 
to termination of the leave of absence designate the station to which 
the officer will proceed on expiration of the leave of absence. This 
raises the question of the officer’s status with respect to the rental 
allowance during such period of detachment from the present station 
and assignment to new station while on the leave of absence. The 
change of station is take advantage of for a leave of absence and the 
matter of rental allowance originates not from the leave of absence, 
but from the change of station, and the practical procedure appears 
to be, that if the detaching from the present station requires the 
officer to vacate quarters and none are available for him by reason 
of the fact that his station to which he may be later assigned has 
not been determined, then in such case the officer is entitled to rental 
allowance during the leave of absence. 

If exceptional situations arise, apparently not here specifically 
covered, they should be then made the matter of specific submission. 


UNSETTLED ACCOUNTS OF OFFICERS’ RESERVE CORPS—PAYMENT 
FOR THIRTY-FIRST DAY OF MONTH. 


The accounts of individual members of the Officers’ Reserve Corps on active duty 
for a continuous period of less than a calendar month and who have been 
paid the pay and allowance legally due under the laws in effect prior to 
September 14, 1922, have been settled within the meaning of the act of that 
date, 42 Stat., 841, and such members may not now be paid for the 3lst 
day of,the month, as authorized by said act in the case of those members 
whose accounts had not been settled. 


Comptroller General McCarl to First Lieut. J. H. Doherty, United States 
Army, December 28, 1922: 
There was received December 8, 1922, your first indorsement of 
November 27, 1922, on letter addressed to you by Maj. James F. 
Tomkins, Cavalry, Officers’ Reserve Corps, October 9, 1922, request- 





404 DECISIONS OF THE COMPTROLLER GENERAL. 


ing decision whether you are authorized to pay voucher therewith 
transmitted stated in favor of Major Tomkins, for pay for August 
31, 1922, while he was on active duty pursuant to paragraph 2, 
Special Orders, No. 59, dated Headquarters, Sixty-second Cavalry 
Division, 27 West Washington Street, Hagerstown, Md., August 14, 
192z. 

The order cited placed Major Tomkins, with his consent, on active 
duty for 15 days for training, effective August 20, 1922, and directed 
that if not sooner relieved he be returned to his home to arrive 
thereat September 3, 1922, on which date he would stand relieved 
from further active duty. On his departure from Camp Meade 
September 3, 1922, he was paid on voucher No. 400, September, 1922, 
accounts Melvin Jones, captain, Finance Department, as follows: 
Pay, August 20 to September 3, 1922 (14 days) $116. 67 
Subsistence, August 20 to September 3, 1922 (15 days) 27. 00 

143. 67 

Subsequently a proviso appearing under the appropriation for 
“Arms, Uniforms, Equipment, and so forth, for Field Service, Na- 
tional Guard, 1922,” in the act of June 30, 1922, 42 Stat., 749, was 
amended by section 3 of the act of September 14, 1922, 42 Stat., 841, 
to read as follows: 


That members of the National Guard and Officers’ Reserve Corps who have 
or shall become entitled for a continuous period of less than one month to 
Federal pay at the rates fixed for the Regular Army, whether by virtue of a 
call by the President, of attendance at school or maneuver, or of any other 
cause, and whose accounts have not yet been settled, shall receive such pay 
for each day of such period; and the thirty-first day of a calendar month shall 
not be excluded from the computation. 


The amendment consisted of the words “and Officers’ Reserve 
Corps,” so that the provision would also be applicable to members 
of that corps if otherwise within it. A provision such as this, appli- 
cable only to members of the National Guard, has appeared in the 
appropriation acts for the Army for 1921, 41 Stat., 973; 1922, 42 
Stat., 93, as well as for the fiscal year 1923. It was evidently de- 
signed to provide pay for the 3lst day of a month under the condi- 
tions indicated in the proviso because of decision by the Comptroller 
of the Treasury, 23 Comp. Dec., 366, that officers of the Organized 
Militia and Naval Militia who were entitled under other laws in 
certain situations to the same pay as officers and enlisted men of the 
Regular Army and Navy of corresponding grades were not entitled, 
under the act of June 30, 1906, 34 Stat., 763, to pay for the 3lst day 
of a calendar month included in a period of less than a month while 
so entitled to Federal pay. 

As the provision is applicable only to officers “ whose accounts 
have not yet been settled,” the question for decision is whether the 
payment to Major Tomkins September 3, 1922, of all amounts due 


“ 
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him for his services August 20 to September 3, 1922, under the laws 
in effect when the payment was made, was a settlement of his 
account. 

As has been said, the provision originally and for more than two 
years included only members of the National Guard, and to ascertain 
its intent it is proper to consider its application to conditions in the 
National Guard. Section 98 of the act of June 3, 1916, 39 Stat., 207, 
provides: 

When any portion of the National Guard shall participate in encampments, 
maneuvers, or other exercises, including outdoor target practice, for field or 
coast defense instruction, under the provisions of this Act, it may, after being 
duly mustered, be paid at any time after such muster for the period from the 
date of leaving the home rendezvous to date of return thereto as determined in 


advance, both dates inclusive; and such payment, if otherwise correct, shall 
pass to the credit of the disbursing officer making the same. 


It has been held that where Federal funds are, pursuant to law, 
turned over to a State for disbursement by the United States prop- 
erty and disbursing officer of a State for authorized National Guard 
purposes, including pay of personnel when not in the service of the 
United States, the disbursing officer will be held accountable to the 
United States for any illegal disbursements, but that the claims of 
individual members based on their participation in encampments or 
other exercises in which the personnel is paid from funds so turned 
over or allotted to the State will not be received or considered. 27 
Comp. Dec., 632, 633. 

It is thus seen that, so far as the National Guard is concerned, it is 
the payment by the United States property and disbursing officer to 
the individual that constitutes the settlement of the individual’s ac- 
count for the continuous period less than a month he is entitled to 
full Federal pay of his grade, although the disbursing officer’s 
account will thereafter be settled by the General Accounting Office. 

Ordinarily the only settlement of the accounts of individual mem- 
bers of the Officers’ Reserve Corps on active duty for training for 15 
days, so far as the individuals are concerned, is the payment by an 
Army disbursing officer of the pay and allowances due. The dis- 
bursing officer’s account for the disbursement of public funds ad- 
vanced to him, including payments made to members of the Officers’ 
Reserve Corps, will, of course, ultimately be settled by the General 
Accounting Office. 

Clearly, it is the payment of the individual members of the Officers’ 
Reserve Corps on active duty for a continuous period of less than a 
calendar month that is contemplated by the statute here considered. 
The purpose and intent of the provision is to authorize payments for 
the 3lst day of a month included in a continuous period of less than 
a calendar month where payment had not yet been made in full to 
the individual for his active duty for training, and was so worded to 
prevent the filing of a large number of small claims by members who 
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without the aid of the statute had been paid in full. If it were other- 
wise all members of the Officers’ Reserve Corps on active duty prior 
to September 14, 1922, for a continuous period of less than a month 
which included the 31st day of a month would be entitled to pay for 
that day. As has been shown this would not be true in the National 
Guard for which the provision was originally made, and the members 
of the Officers’ Reserve Corps can receive no greater benefits from 
the statute than do members of the National Guard. 

Accordingly, I am of opinion that the accounts of individual 
members of the Officers’ Reserve Corps on active duty for a con- 
tinuous period less than a calendar month and who have been paid 
the pay and allowance legally due under laws in effect prior to Sep- 
tember 14, 1922, have been settled within the meaning of the act of 
September 14, 1922, so far as pay for the 31st day of any calendar 
month included in the period is concerned. 

The voucher is returned herewith and you are informed that you 
are not authorized to pay it. 


NATIONAL GUARD OFFICERS ATTENDING ENCAMPMENTS, MA- 
NEUVERS, AND SERVICE SCHOOLS—PAY AND SUBSISTENCE AND 
RENTAL ALLOWANCES. 


The base-pay periods of officers of the National Guard for Federal-pay pur- 
poses, including armory drill pay, on and after July 1, 1922, are those ex- 
pressly fixed for their respective grades by section 3 of the act of June 
10, 1922, 42 Stat., 627, irrespective of prior service. 

Officers of the National Guard are not entitled to be credited with the longevity 
increase prescribed in sections 3 and 1 of the act of June 10, 1922, 42 Stat., 
627, 625, in computing pay to which they are entitled under sections 94 and 
97 of the act of June 3, 1916, 39 Stat., 206, 207, and section 99 of said act 
as amended by section 5 of the act of September 22, 1922, 42 Stat., 1035, 
for attendance at encampments, maneuvers, and service schools, or in com- 
puting their armory drill pay under section 109 of the act of June 4, 1920, 
41 Stat., 783. 

Officers of the National Guard are entitled to a subsistence allowance as pre- 
scribed by section 5 of the act of June 10, 1922, 42 Stat., 628, when en- 
titled to Federal pay under sections 94 and 97 of the act of June 3, 1916, 
89 Stat., 206, 207, and section 99 of said act as amended by section 5 of 
the act of September 22, 1922, 42 Stat., 1035. 

Officers of the National Guard are entitled to a rental allowance as prescribed 
by section 6 of the act of June 10, 1922, 42 Stat., 628, while attending 
Army service schools under section 99 of the act of June 3, 1916, 39 Stat., 
207, as amended by section 5 of the act of September 22, 1922, 42 Stat., 
1035, where public quarters are not available. 


Comptroller General McCarl to the Secretary of War, December 29, 1922: 

I received, December 7, 1922, your letter of December 2, 1922, re- 
questing decision of four questions arising under the act of June 10, 
1922, 42 Stat., 625, respecting the pay and allowances of officers of the 
National Guard entitled to Federal pay under sections 94 and 97 of 
the act of June 3, 1916, 39 Stat., 206 and 207, and section 99 of the 
same act as amended by section 5 of the act of September 22, 1922, 
42 Stat., 1035, and the armory drill pay of officers of the National 
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Guard under section 109 of that act as amended by section 47 of the 
act of June 4, 1920, 41 Stat., 783. 
The questions are stated and answered in their order. 


(a) Are National Guard officers of grades corresponding to those of the Regu- 
lar Army, entitled to the pay of the sixth, fifth, fourth, third, second, and first 
periods, regardless of period of prior service when participating in the exer- 
cises and duties set forth in sections 94, 97, and 99 of the Act of June 8, 1916; 
and if so, what would be the base pay of National Guard officers of each grade? 
For instance, is a captain of the National Guard to be paid at the rate of $2,000 
or $2,400 per year, depending upon his length of service? 


The first portion of the first question is answered in the affirmative. 


See 2 Comp. Gen., 113, 114, answer to question 3. 
Answering the latter portion of the first question, the permanent 


base pay of commissioned officers of the National Guard in grades 
from second lieutenant to colonel, inclusive, and which are not 
affected by length of service, either Federal or State, are: Second 
lieutenant, first period, $1,500; first lieutenant, second period, $2,000; 
captain, third period, $2,400; major, fourth period, $3,000; lieuten- 
ant colonel, fifth period, $3,500; and colonel, sixth period, $4,000. 
Answer to the question asked in the illustration is contained in the 
foregoing. 


(b) Are National Guard officers entitled to allowances for subsistence for 
themselves or dependents, as provided in the act of June 10, 1922, when entitled 
to Federal pay, under the provisions of sections 94, 97, and 99 of the national 
defense act? 


Sections 5 and 14 of the act of June 10, 1922, 42 Stat., 628 and 
631, so far as here material, provide: 


Sec. 5. That each commissioned officer on the active list, * * * ghall be 
entitled at all times, in addition to his pay, to a money allowance for sub- 
sistence, * * *, The value of one allowance is hereby fixed at 60 cents per 
day for the fiscal year 1923, and this value shall be the maximum and shall 
be used by the President as the standard in fixing the same or lower values 
for subsequent years. To each officer of any of the said services receiving the 
base pay of the first period the amount of this allowance shall be equal to 
one subsistence allowance, to each officer receiving the base pay of the second, 
third, or sixth period the amount of this allowance shall be equal to two sub- 
sistence allowances, and to each officer receiving the base pay of the fourth 
or fifth period the amount of this allowance shall be equal to three subsistence 
allowances: Provided, That an officer with no dependents shall receive one 
subsistence allowance in lieu of the above allowances. 

+. - . . . « * 

Sec. 14. That officers of the National Guard receiving Federal pay, except 
for armory drill, * * * shall receive the allowances herein prescribed for 
officers of the regular services in sections 5 and 6 of this Act. 


Sections 94 and 97 of the act of June 3, 1916, provide in part as 
follows: 


Sec. 94. ENCAMPMENTS AND MANEUVERS.—* * * and the officers 
and enlisted men of such National Guard while so engaged shall be entitled to 
the same pay, subsistence, and transportation as officers and enlisted men of 
corresponding grades of the Regular Army are or hereafter may be entitled 
by law. 

s s e s * * * 

Sec. 97. * * * Officers and enlisted men attending such camps shall be 
entitled to pay and transportation, and enlisted men to subsistence in addition, 
at the same rates as for encampments or maneavers for field or coast-defense 
instruction. 
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Section 99 of the same act, as amended by section 5 of the act of 
September 22, 1922, 42 Stat., 1035, respecting attendance at service 
schools, provides as to pay, that— 


* * * any such officer shall receive out of any National Guard allotment 


of funds available for the purpose, the pay and allowances provided in the Pay 
Readjustment Act of June 10, 1922, for officers of the National Guard when 
authorized by law to receive Federal Pay and the travel allowances provided 
in section 12 thereof, and any such enlisted man shall receive therefrom, except 
as otherwise provided in section 14 of the Pay Readjustment Act of June 10, 
1922, the same pay and allowances, * * * to which an enlisted man of the 
Regular Army of like grade would be entitled for attending such school, 
college, or practical course of instruction under orders from proper military 
authority, * * *, 


National Guard officers, when entitled to receive the pay provided 
by sections 94, 97, and 99, as amended, are not in Federal service. 
2 Comp. Gen., 189. They are, however, entitled to receive the pay 
provided by those sections, as modified by section 3 of the act of 
June 10, 1922, and when entitled to Federal pay other than for 
armory drill are entitled to the subsistence allowance provided by 
section 5 of that act. 


(c) Are National Guard officers attending the Army War College or other 
Army schools, where quarters are not available for either themselves or 
members of their families, entitled to allowances for rental and subsistence? 


It is assumed that the officers are attending the schools mentioned 
pursuant to the provisions of section 99 of the national defense act 
us amended by section 5 of the act of September 22, 1922. 

The portion of the question relating to the subsistence allowance 
is fully covered by the answer to question (0). 

If National Guard student officers are, under section 99, as 
amended, ordered to attend an Army service school in numbers in 
excess of the quarters available, or if they are ordered to attend a 
service school at which no quarters are available, so that in fact no 
public quarters are available, they are entitled to rental allowance 
as provided in section 6 of the act of June 10, 1922. But any public 
quarters at a service school available for assignment are “ available 
public quarters” and rental allowance may not be paid to a student 
officer so long as such quarters are available. And see decision to you 
October 30, 1922, 14 MS. Comp. Gen., 2047. 

(d) What base pay for each grade should be considered for the purpose 


of payment to National Guard oflicers for armory drills, and will this base 
pay change according to years of service? 


The first portion of this question has been answered under (a), 
and the second portion is answered by saying that section 3 of the 
act of June 10, 1922, fixes a permanent base pay for each of the 
grades of National Guard officers from second lieutenant to colonel, 
inclusive; the purpose and intent of section 3 is to fix a base pay 
for officers of the National Guard of these grades without reference 
to length of service, either State or Federal; the effect of the pro- 
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vision is to leave the base pay of officers of the National Guard as 
it was under prior laws except as to second lieutenants. See section 
1261, Revised Statutes, as amended by the act of May 11, 1908, 35 
Stat., 108. 

In view of the phrasing of your letter it may be well to point out 
that the provisions for longevity pay contained in section 3 of the 
act of June 10, 1922, are not applicable to officers receiving pay 
under sections 94, 97, or 99, as amended, or armory drill pay under 
section 109 of the national defense act as amended. See act of 
June 4, 1920, 41 Stat., 783. This provision is applicable only when 
under basic prior laws National Guard officers are entitled to pay 
for length of service and it fixes a basis of calculation different from 
that provided for officers of the Regular Army. See answer to ques- 
tion (a). 2 Comp. Gen., 85. And see also 1 Comp. Gen., 257; 2 id., 
274, 275. The decision of October 6, 1922, 2 Comp. Gen., 264, con- 
sidered only service that might be counted by National Guard 
officers if longevity were otherwise payable. 


WAR-RISK INSURANCE AND COMPENSATION—NATIONAL GUARD 
MEMBERS. 


Members of the National Guard who were called into active service under the 
War Department by the President’s proclamation of July 3, 1917, but who 
were not thereafter accepted or enrolled for military service in the Army, 
are entitled to compensation under the war risk insurance act for disability 
due to injury sustained or disease contracted in line of duty while so sery- 
ing, but are not entitled to compensation for any aggravation of disability 
caused by such service; they are also within the general provisions of 
section 400 of the war risk insurance laws, subject to the restrictions im- 
posed by other sections thereof. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

December 29, 1922: 

I have your letter of October 31, 1922, requesting decision whether 
National Guardsmen who responded to the President’s proclamation 
of July 3, 1917, calling and drafting the National Guard into Fed- 
eral service by reporting for service with their organizations, but 
who were afterwards rejected for general military service and dis- 
charged on surgeon’s certificate of disability, are entitled to the 
benefit of the compensation and insurance provisions of the war risk 
insurance act. 

Section 300 of the war risk insurance act as amended by the act 
of August 9, 1921, 42 Stat., 153, provides for payment of compen- 
sation— 

For death or disability resulting from personal injury suffered or disease 
contracted in the line of duty on or after April 6, 1917, or for an aggravation 
of a disability existing prior to examination, acceptance, and enrollment for 
service, when such aggravation was suffered and contracted in the line of 
duty on or after April 6, 1917, by any commissioned officer or enlisted 
man, * * *, when employed in the active service under the War Depart- 


ment or Navy Department, * * *, 
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Section 400 of the war risk insurance act of October 6, 1917, 40 
Stat., 409, provides for insurance of “ every commissioned officer and 
enlisted man * * *, when employed in active service under the 
War Department or Navy Department.” 


Section 22 of the act of October 6, 1917, 40 Stat., 401, provides 
that when used in the compensation and insurance provisions of the 
act, unless the context otherwise requires— 


(6) The term “ commissioned officer” includes a warrant officer, but includes 
only an officer in active service in the military or naval forces of the United 
States. 

(7) The terms “ man” and “enlisted man” mean a person, whether male or 
female, and whether enlisted, enrolled, or drafted into active service in the 
military or naval forces of the United States, and including noncommissioned 
and petty officers, and members of training camps authorized by law. 

2 = * » * * . 

(12) The term “military or naval forces” means the Army, the Navy, the 
Marine Corps, the Coast Guard, the Naval Reserves, the National Naval Volun- 
teers, and any other branch of the United States service while serving pursuant 


to law with the Army or Navy. 

Under these definitions it is legally necessary to an award under 
war risk insurance laws that death or disability shall have resulted 
from injury sustained or disease contracted in the active service under 
the War Department in the military or naval forces of the United 
States as defined by the said laws. 

Section 1 of the national defense act of June 3, 1916, 39 Stat., 166, 
provides that the Army shall consist of certain specified organiza- 


tions including “the National Guard while in the service of the 
United States.” 


The second paragraph of section 1 of the act of May 18, 1917, 
authorized the President to draft into the military service of the 
United States any or all members of the National Guard, and pro- 
vided that said members so drafted into the military service of the 
United States should serve therein for the period of the then existent 
emergency unless sooner discharged. 


Under date of July 3, 1917, the President issued his proclamation, 
as follows: 


WHEREAS, the United States of America and the Imperial German Govern- 
ment are now at war, and having in view the consequent danger of aggres- 
sion by a foreign enemy upon the territory of the United States and the neces- 
sity for proper protection against possible interference with the execution of 
the laws of the Union by agents of the enemy, I, WOODROW WILSON, Presi- 
dent of the United States, by virtue of the authority vested in me by the Con- 
stitution and the laws of the United States and through the governors of the 
respective States, call into the service of the United States as of and from the 
dates hereinafter respectively indicated all members of the National Guard and 
all enlisted members of the National Guard Reserve of the following States, 
who are not now in the service of the United States, except members of staff 
corps and departments not included in the personnel of tactical organizations, 
and except such officers of the National Guard as have been or may be specially 
notified by my authority that they will not be affected by this call, to wit: 

On July 15, 1917, New York, Pennsylvania, Ohio, West Virginia, Michigan, 
Wisconsin, Minnesota, Iowa, North Dakota, South Dakota and Nebraska; 
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On July 25, 1917, Maine, New Hampshire, Vermont, Massachusetts, Rhode 
Island, Connecticut, New Jersey, Delaware, Maryland, District of Columbia, 
Virginia, North Carolina, South Carolina, Tennessee, Illinois, Montana, Wyom- 
ing, Idaho, Washington and Oregon. 

The members of the National Guard of the various States affected by this 
call will be concentrated at such places as may be designated by the War 
Department. 

II, And, under the authority conferred upon me by clause second of section 
one of the Act of Congress “ to authorize the President to increase temporarily 
the military establishment of the United States,” approved May 18, 1917, I do 
hereby draft into the military service of the United States as of and from the 
fifth day of August, nineteen hundred and seventeen, all members of the 
National Guard and all enlisted members of the National Guard Reserve of the 
following States, except members of staff corps and departments not included 
in the personnel of tactical organizations, and except such other officers of 
the National Guard as have been or may be specially notified by my authority 
that they will not be drafted, to wit: 

New York, Pennsylvania, Ohio, West Virginia, Michigan, Wisconsin, Minne- 
sota, Iowa, North Dakota, South Dakota, Nebraska, Maine, New Hampshire, 
Vermont, Massachusetts, Rhode Island, Connecticut, New Jersey, Delaware, 
Maryland, District of Columbia, Virginia, North Carolina, South Carolina, 
Tennessee, Illinois, Montana, Wyoming, Idaho, Washington, Oregon, Indiana, 
Kentucky, Georgia, Florida, Alabama, Mississippi, Arkansas, Louisiana, Okla- 
homa, Texas, Missouri, Kansas, Colorado, New Mexico, Arizona, Utah and 
California. 

III. All persons hereby drafted shall on and from the fifth day of August, 
nineteen hundred and seventeen, stand discharged from the militia, and, under 
the terms of section 2 of the Act of May 18, 1917, be subject to the laws and 
regulations governing the Regular Army, except as to promotions, so far as 
such laws and regulations are applicable to persons whose permanent reten- 
tion in the military service on the active or retired list is not contemplated 
by law. 

IV. The members of each company, battalion, regiment, brigade, division, or 
other organizations of the National Guard hereby drafted into the military serv- 
ice of the United States shall be embodied in organizations corresponding to 
those of the Regular Army. The officers not above the rank of colonel of said 
organizations of the National Guard who are drafted and whose offices are 
provided for in like organizations of the Regular Army, are hereby appointed 
officers in the Army of the United States in the arm, staff corps or department, 
and in the grades in which they now hold commission as officers of the National 
Guard, such appointments to be effective, subject to acceptance, on and from 
the fifth day of August, nineteen hundred and seventeen, and each of them, 
subject to such acceptance, is hereby assigned as of said date to the organiza- 
tion in the Army of the United States composed of those who were members of 
the organization of the National Guard in which at the time of draft he held a 
commission. The noncommissioned officers of the organizations of the National 
Guard the members of which are hereby drafted are hereby appointed noncom- 
missioned officers in their present grade in the organizations of the Army 
composed of said members and shall in each case have the same relative rank 
as heretofore; and all other enlisted men are hereby confirmed in the Army 
of the United States in the grades and ratings held by them in the National 
Guard in all cases where such grades and ratings correspond to grades and 
ratings provided for in like organizations of the Regular Army, all such ap- 
pointments of noncommissioned officers and confirmations of other enlisted men 
in their grades to be without prejudice to the authority of subordinate com- 
manders in respect of promotions, reductions and changes in enlisted personnel. 

V. Each organizstion of the military force hereby created will until further 
orders, bear the same name and designation as the former organization of the 
National Guard of whose members it is composed. 

VI. All necessary orders for combining the organizations created by embody- 
ing therein members of the National Guard and National Guard Reserve hereby 
drafted into the military service of the United States into complete tactical 
units will be issued by the War Department. 


This proclamation clearly and specifically called the members of 
the National Guard not specially excepted from the call “ into the 
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service of the United States” under the War Department and 
drafted them later “ into the military service of the United States.” 
There can be no doubt, I think, that from the date the members 
reported under the call they were in the active service of the United 
States under the War Department and therefore were within the 
benefits of war risk insurance laws. It is not material for the pur- 
poses of this decision whether members who responded to the cal! 
were, prior to their examination, acceptance, and enrollment, serving 
in and as part of the Army, or were serving as members of the 
Guard in the active service of the United States with the Army and 
under the War Department. In either case they are entitled, if 
otherwise qualified, to the benefit of war risk insurance laws. 

It is true that the National Guard is not exclusively or primarily 
another “branch of the United States service,” but it has a dual 
character and function which makes it a Federal as well as a State 
agency. The intent and purpose of the war risk insurance laws to 
extend the benefit of those laws to all persons in active service under 
the War Department, either as part of the Army or as serving with 
but not as part of the Army, is plain and should not be defeated 
by a too narrow interpretation of the wording of paragraph (12) 
of section 22 of the war risk insurance act hereinbefore quoted. 

As it appeared originally in the act of October 6, 1917, 40 Stat., 
405, section 300 of the war risk insurance act provided compensation 
“for death or disability resulting from personal injury suffered or 
disease contracted in the line of duty, * * *, when employed in 
the active service under the War Department or Navy Depart- 
ment.” Under this provision it was legally necessary to an 
award of compensation that the death or disability should have been 
caused by injury sustained or disease contracted while in active serv- 
ice under the War Department. Section 18 of the act of August 9, 
1921, 42 Stat., 153, so amended section 300 as to provide also com- 
pensation— 
for an aggravation of a disability existing prior to examination, acceptance, 
and enrollment for service, when such aggravation was suffered and contracted 
in the line of duty on or after April 6, 1917. 

The provision for compensation for aggravation of disability con- 
templates and assumes that the beneficiary will have been examined, 
accepted, and enrolled for service, and negatives payment of such 
compensation to one who has not been examined, accepted, and en- 
rolled. A National Guardsman who was not accepted and enrolled 
for service in the Army, therefore, can not qualify for aggravation 
compensation. 

I conclude that members of the National Guard who were called 
by the President’s proclamation into active service under the War 
Department, but who were not thereafter accepted or enrolled for 
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military service in the Army are entitled to compensation for dis- 
ability due to injury sustained or disease contracted in line of duty 
while so serving, but are not entitled to compensation for any aggra- 
vation of disability caused by such service. This ruling places these 
members of the National Guard in the same war risk insurance 
status as that given by section 31 of the war risk insurance act as 
amended by the act of August 9, 1921, 42 Stat., 153, to those persons 
inducted by local draft boards and those who were accepted pro- 
visionally on enlistment or enrollment who die or become disabled 
before acceptance and enrollment. 

As regards their status under the insurance provisions of the 
war risk insurance laws, I conclude that they are within the general 
provision of section 400 of the said laws, subject, of course, to the 
restrictions imposed by section 401 and other sections of the said 
laws. 


You have submitted for decision three specific cases, as follows: 


1. One Frank Burkett Jones enlisted in the National Guard of the State of 
Texas on July 12, 1917, and his organization was drafted into the Federal 
Service by the President on August 5, 1917. The soldier reported and served 
with his organization until September 13, 1917, when he was physically exam- 
ined and rejected on account of a disability which the War Department held 
existed prior to the date the soldier reported to the company rendezvous. 
The report received from the Adjutant General in thfs case shows that the 
soldier was not mustered into the service. Attached hereto please find copy 
of the Request for Army Information completed by the War Department in 
this case and communication dated September 29, 1922, signed by The Adjutant 
General in connection with this man’s claim. 

2. Sam Greensweig, a member of the Illinois National Guard, responded to 
the presidential call of July 3, 1917, on July 25, 1917, and was discharged on 
surgeon’s certificate of disability on February 19, 1918. The War Department 
reported in this case that Greensweig was physically examined on July 30, 
1917, and that he was accepted with defects noted; but that he was not mus- 
tered into the service. The form Request for Army Information completed 
by the War Department in this case and communication (1st indorsement) 
dated October 4, 1922, signed by The Adjutant General, are attached hereto. 

8. The third class of cases which arise may be stated as follows: A member 
of the National Guard in North Carolina reported to his rendezvous on July 
25, 1917, was medically examined on August 4, 1917, and was discharged the 
same day on account of a disability held not of service origin and existing 
prior to enlistment. The War Department reports that no actual muster took 
place prior to the soldier’s discharge and also that none of the members of 
the soldier’s organization who continued in the service were actually mus- 
tered in. 


Frank Burkett Jones and the member of the North Carolina 
National Guard are not shown to be entitled to compensation or 
insurance because it is not shown that their disability resulted from 
injury sustained or disease contracted in line of duty in active service 
under the War Department, or that they are qualified for insurance 
under section 401 of the war risk insurance act. The service record 
of Sam Greensweig with the submission shows that he was discharged 
for disability not in line of duty and existing prior to enlistment. 
He would not be entitled to compensation for the original disability, 
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but having apparently been examined, accepted, and enrolled for 
general military service without notation of the disability for which 
he was discharged he is entitled under the amendment of section 300 
to compensation for any aggravation of the disability caused by his 
service, and under a further amendment of that section made by the 
act of August 9, 1921, 42 Stat., 154, must be held and taken to have 
been in sound condition when examined, accepted, and enrolled for 
service. The physical defects noted on the first physical examination 
were “ vision 20/30 both eyes, 1 tooth missing #6 I rt,” while he was 
discharged for “ otitis media, chronic suppurative right. Catarrhal 
left.” He is entitled to benefit of the insurance provisions if he made 
proper application in conformity with section 401 and is otherwise 
qualified. 


TRAVELING EXPENSES—WITNESSES—ENFORCEMENT OF 
NATIONAL PROHIBITION. 


The reasonable and necessary traveling expenses, including subsistence, of 
witnesses necessary to establish the illegal manufacture or sale of intoxi- 
cating liquors on which the taxes and penalties assessed or imposed under 
section 35 of the national prohibition act, 41 Stat., 317, may be collected, 
are proper charges against the appropriation of the Bureau of Internal 
Revenue for the enforcement of narcotic and prohibition acts for 1923. 


aan General McCarl to the Secretary of the Treasury, December 29, 


By letter dated December 22, 1922, decision is requested whether 
the appropriation “ Enforcement of Narcotic and Prohibition Acts, 
Internal Revenue, 1923,” is available to pay traveling expenses, in- 
cluding subsistence, of witnesses summoned by a collector of internal 
revenue to attend hearings with a view to obtaining evidence of the 
illegal manufacture or sale of intoxicating liquors subject to the 
taxes and penalties assessed or imposed under section 35, Title II, 
of the national prohibition act of October 28, 1919, 41 Stat., 317. 

It is understood from your submission that the taxes and penal- 
ties referred to are collectible only upon evidence of illegal manu- 
facture or sale and that under the decision of the United States 
Supreme Court in the case of Lipke v. Lederer, Collector, decided 
June 5, 1922, the manufacturer or seller is entitled to a hearing 
before the taxes or penalties are collected. Such being the case 
the necessary expenses incurred by the United States incident to the 
hearing which is a prerequisite to the collection of the taxes and 
penalty would appear to be proper expenses in connection with 
the enforcement of the national prohibition act. You are advised, 
therefore, that the reasonable and necessary traveling expenses in- 
cluding subsistence of such witnesses as may be deemed necessary 
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to establish facts on which the taxes and penalties referred to in 
section 35 of the national prohibition act may be collected are proper 
charges against the appropriation in question. 


SUBSISTENCE AND RENTAL ALLOWANCES—OFFICER OF NAVY 
UNDER MILITARY ARREST. 


An officer of the Navy detached from sea duty and ordered to a receiving ship 
under arrest is entitled to a subsistence allowance while on board said re- 
ceiving ship under arrest and awaiting trial. 

An officer of the Navy detached from sea duty and ordered to a receiving ship 
under arrest and quartered thereon is not entitled to a rental allowance 
while thus on board said receiving ship under arrest and awaiting trial. 


Comptroller General McCarl to the Secretary of the Navy, January 2, 1923. 

I have, by your direction, the letter of Lieutenant Robert O’Hagen 
(SC), United States Navy, requesting decision whether Acting Pay 
Clerk R. A. Taylor, United States Navy, is entitled to rental and 
subsistence allowance while awaiting trial by general court-martial 
on board the receiving ship at New York. It is stated that Taylor 
has a wife. 

It is presumed from the submission that Taylor has been de- 
tached from duty on board the U. S. S. Panther, and that he has 
been ordered to the receiving ship at New York under arrest. 

The mere placing of an officer of the Navy under arrest or bring- 
ing him to trial before a court-martial does not affect his status as 
an officer of the “active list.” Section 11 of the act of June 10, 1922, 
42 Stat., 630, provides that warrant officers of the Navy— 
shall be entitled at all times to the same money allowance for subsistence as 
is authorized in section 5 of this Act for officers receiving the pay of the first 
period 
and as the officers authorized to receive subsistence allowance under 
section 5 are “ officers on the active list,” in a pay status, I conclude 
that the subsistence allowance is payable to Acting Pay Clerk Taylor 
during the period awaiting trial and during the trial. The de- 
termination as to what shall be received thereafter is dependent 
upon the findings and sentence of the court-martial as may be ap- 
proved by the duly constituted authority. _ 

Section 11 of the act of June 10, 1922, 42 Stat., 630, provides that 
warrant officers of the Navy— 
shall be entitled * * * tothe same money allowance for rental of quarters 


as is authorized in section 6 of this Act for officers receiving the pay of the 
first period. 


Section 6 of the act of June 10, 1922, 42 Stat., 628, provides: 


That each commissioned officer on the active list or on active duty below the 
grade of brigadier general or its equiv*lent, in any of the services mentioned 
in the title of this Act, if public quarters are not available, shall be entitled at 
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all times, in addition to his pay, to a money allowance for rental of quarters, 
the amount of such allowance to be determimed by the rate for one room 
* * * Such rate for one room is hereby fixed at $20 per month for the 
fiscal year 1923 * * *. To each officer receiving the base pay of the first 
period the amount of this allowance shall be equal to that for two rooms, 
* * *. The rental allowance shall accrue while the officer is on field or sea 
duty, temporary duty away from his permanent station, in hospital, on leave 
of absence or on sick leave, regardless of any shelter that may be furnished 
him for his personal use, if his dependent, or dependents are not occupying 
public quarters during such period. 


Mr. Taylor, upon detachment from duty on the U. S. S. Panther, 
lost his status as an officer on sea duty. He did not again acquire 
that status by reporting on the receiving ship at New York for the 
purpose of awaiting trial] by court-martial, and does not acquire a 
right to a rental allowance as an officer “on sea duty.” 17 Comp. 
Dec., 371; Sulliwan v. United States, 32 Ct. Cl. 402. 

Whether he acquires a right to the rental allowance under the 
general provisions of section 6 depends upon the nonavailability of 
quarters. It is presumed that he is being furnished quarters on the 
receiving ship at New York, and, such being the case, no rental allow- 
ance could be payable upon a basis of public quarters not being 
available. 

Your question is answered accordingly. 


TRANSFERS OF MILITARY STORES BY WAR DEPARTMENT TO 
PROVINCIAL GOVERNMENTS OF THE PHILIPPINE ISLANDS. 


The transfer by the War Department of military stores to the several provincial 
governments in the Philippine Islands which are responsible to the central 
government are transfers to the insular department of the Philippines within 
the purview of the act of June 12, 1906, 34 Stat., 258, and the proceeds 
‘of such stores may be deposited to the credit of the appropriation for the 
procurement of like military stores for the fiscal year in which the trans- 
action took place, and when so deposited are available, during the fiscal 
year in which the transaction occurred and the following fiscal year, for 
refunds to such provincial governments when found entitled thereto by 
reason of an error in the amount paid therefor. 


Decision by Comptroller General McCarl, January 2, 1923. 

Settlement W-804365, this office, dated April 6, 1922, disallowed 
the claim of the provincial government of Lanao, Dansalan, Philip 
pine Islands, for refund of $742.50 overpayment to the Quartermas- 
ter Department of the Army for one apple kick coil purchased and 
paid for at the rate of $750 instead of $7.50, as result of an error 
in omitting the decimal point in the valuation. 

Reason for disallowance is stated to have been that the proceeds 
of the sale were covered into the Treasury of the United States as 
miscellaneous receipts and could not be drawn upon for purpose of 
refund in the absence of an appropriation. 
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The War Department reports that this apple kick coil, with other 
property of the United States, had been in use by troops at Camp 
Overton, Mindanao, P. I, and was left there in possession of the 
provincial authorities when Camp Overton was abandoned in Decem- 
ber, 1917. December 1, 1918, a board of officers was appointed to fix 
an appraised original value and a selling value, and through clerical 
error the original value of this item was fixed at $3,000 instead of 
$30, resulting in sale price of $750 instead of $7.50, one-fourth of 
original value. Sale to claimant was consummated in March, 1921, 
and the proceeds, in the amount of $4,621.35, were taken up and 
accounted for by Maj. Wallace F. Baker, Finance Department of 
the Army, on voucher No. 72 to his account current for the month 
of March, 1921. Voucher No. 72 shows that the full amount of these 
proceeds was deposited to the credit of “General appropriation, 
Q. M. C., 1921,” and not covered into “ Miscellaneous receipts.” 

The excess purchase price having been paid as result of an error 
for which claimant was not responsible, the amount thereof, $742.50, 
is reimbursable. As the proceeds have not been covered into the 
Treasury, and as the deposit to credit of “General appropriation, 
Q. M. C., 1921,” was erroneous to extent of the excess, that appropria- 
tion is now available for payment of the refund.- 

Upon review the settlement is reversed and the sum of $742.50 
certified due claimant. 

There has been questioned whether deposit of the proceeds of the 
sale of the old material to credit of “ General appropriation, Q. M. C., 
1921,” was proper. 

Section 3618, Revised Statutes, provides that all proceeds of sales 
of old materials, condemned stores, supplies, or other public prop- 
erty of any kind, with certain specified exceptions, shall be covered 
into the Treasury as miscellaneous receipts, on account of proceeds 
of Government property, and shall not be withdrawn or applied ex- 
cept in consequence of a subsequent appropriation made by law. The 
various articles sold are not named in the record, but nothing ap- 
pears to show that they come within any of the exceptions mentioned 
in the statute. The office has been advised that the basis for the 
deposit to the appropriation was the act of June 12, 1906, 34 Stat., 
258, providing as follows: 


Hereafter all funds received as the value of miititary stores transferred 
by the several staff departments of the Army to the Insular Departmeni of 
the Philippines, or work done, shall be deposited in the Treasury of the United 
States and remain available during the fiscal year in which the transaction oc- 
curred and the following year for the procurement of like military stores to 
replace those so transferred. 


Under this statute the phrase “Insular Department of the 
Philippines ” has been construed by the War Department to include 
not only the central Philippine government but the several provincial 
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governments as well, the officers of which are responsible to the 
central government. 

This construction has resulted in an established practice of selling 
military stores, old materials as well as expendable, to the provincial 
governments and depositing the proceeds to credit of the appropria- 
tion for purchase of such material current at time of sale, thereby 
creating an exception to the requirements of section 3618, Revised 
Statutes. 

I believe the statute of 1906 is susceptible of the construction 
placed upon it by the War Department, and there is no reason for 
disturbing the past practice with respect thereto. 

Accordingly, credit to the appropriation “ General appropriation 
Q. M. C. 1921,” of the proper amount of the proceeds of the sale 
in question was proper. 


SUBSISTENCE ALLOWANCE—SEA OR FOREIGN SHORE DUTY 
PAY—WARRANT OFFICERS OF COAST GUARD. 

Warrant officers of the Coast Guard on duty at a station in Alaska on or after 
July 1, 1922, are entitled to the cash subsistence allowance prescribed by 
sections 5 and 11 of the act of June 10, 1922, 42 Stat., 628, 630, but not to 
rations in kind, the laws providing for rations in kind having been re- 
pealed by section 22 of said act of June 10, 1922, 42 Stat., 633. 

Warrant oflicers of the Coast Guard on shore duty beyond the continental 
limits of the United States on or after July 1, 1922, are neither entitled 
to be paid at new sea duty rate as prescribed in section 10 of the act of 
June 10, 1922, 42 Stat., 630, nor at the former shore rate as increased for 
foreign duty in effect on June 30, 1922, increase of pay for foreign service 


having been expressly repealed by section 15 of the act of June 10, 1922, 
42 Stat., 632. 


Comptroller General McCarl to the Secretary of the Treasury, January 

3, 1923. 

I have your letter of October 26, 1922, requesting decision whether 
on and after July 1, 1922, Boatswain Thomas A. Ross, United States 
Coast Guard, on duty at the Coast Guard Station at Nome, Alaska, 
is entitled to a ration in kind or a commutation thereof and whether 
he is entitled to the sea rate of pay for shore duty beyond the conti- 
nental limits of the United States of which in receipt on June 30, 
1922. 

By reason of section 3 of the act of January 28, 1915, 38 Stat., 801, 
warrant officers of the Coast Guard became entitled, when attached 
to a cutter or station, to a ration or commutation thereof previously 
allowed by the Revenue-Cutter Service Regulations. 

By reason of section 14 of the act of May 18, 1920, 41 Stat., 604, 
warrant officers of the Coast Guard in the service on the date of the 
act were entitled to continue in the receipt of rations in kind or com- 
mutation therefor while on duty at a station ashore. 2; Comp. Dec., 
15, 18. 
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Section 16 of the act of June 10, 1922, 42 Stat., 632, known as a 
“saving clause,” refers to pay to which officers may continue in the 
receipt of subsequent to June 30, 1922, but does not include officers’ 
allowances. Section 21 of this act specifically provides that nothing 
in the act shall operate to change in any way existing laws or regu- 
lations made in pursuance of law governing the allowances in kind 
for rations for enlisted men. No reference is made to saving the 
allowance in kind for officers. 

Section 22 of this act of June 10, 1922, provides: 


That the provisions of this Act shall be effective beginning July 1, 1922, and 
all laws and parts of laws which are inconsistent herewith or in conflict with 
the provisions hereof are hereby repealed as of that date. 


Taking into consideration that section 5 of the act of June 10, 
1922, prescribes a subsistence allowance for commissioned officers 
to be paid at all times, in addition to pay, and that section 11 extends 
the benefits of section 5 to warrant officers of the Coast Guard, I con- 
clude that by reason of section 22 the laws which previously author- 
ized subsistence in kind to warrant officers of the Coast Guard are 
repealed, and that on and after July 1, 1922, the subsistence allow- 
ance, payable in cash, only is authorized. 

For administrative reasons it may be desirable for Boatswain Ross 
to secure his rations from the genera] mess of the station at Nome. 
If he is accorded the privileges of that mess, he should be charged 
with the value of the rations furnished but should be paid the sub- 
sistence allowance authorized by section 11. 52 MS. Comp. Dec., 
857, February 18, 1910. 

That part of your question relative to the matter of subsistence is 
answered accordingly. 

By reason of section 8 of the act of May 18, 1920, 41 Stat., 603, 
Boatswain Ross became entitled to the same pay as a warrant officer 
of the Navy. The act of July 11, 1919, 41 Stat., 140, prescribed that 
warrant officers of the Navy on shore duty beyond the continental 
limits of the United States, while so serving, should receive the same 
pay as was or may be authorized by law for sea duty. Previous to 
this enactment warrant officers of the Navy received the same rate of 
pay for shore duty, whether beyond the continental limits of the 
United States or within said limits. The conferring of sea rates of 
pay for shore duty that was beyond the continental limits was 
therefore a grant of an increase in pay for said shore duty. 

Section 15 of the act of June 10, 1922, 42 Stat., 632, provides: 


That existing laws authorizing increase of pay for foreign service * * * 
are hereby repealed, effective July 1, 1922. 


The instant effect of section 15, applicable alike to commissioned 
and to warrant officers, is as to warrant officers to repeal the above- 
referred-to provision of the act of July 11, 1919, and as with the 
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percentage increase for commissioned officers, so with the increase 
in shore pay for warrant officers for shore duty when without the 
limits of the United States, the increase of which an officer may be 


in receipt on June 30, 1922, is not authorized subsequent to that 
date by reason of section 16. 


You are accordingly advised that on and after July 1, 1922, Boat- 
swain Ross is not entitled to the rate of pay applicable for sea duty 
under section 10 of the act of June 10, 1922, nor to the former shore 
rate with its increase for foreign duty to which he may have been 
entitled on June 30, 1922. On and after July 1, 1922, shore pay 
only is payable as prescribed in section 10. 


AIR TRAVEL TO AND FROM ENCAMPMENTS—SUBSISTENCE OF 
OFFICERS AND ENLISTED MEN OF NATIONAL GUARD. 


Officers of the National Guard en route to and from authorized encampments 
are entitled to the same transportation and to the same subsistence allow- 
ance as officers of corresponding grades of the Regular Army, but are not 
entitled to reimbursement of any greater expenses of travel or subsistence 
by reason of travel by airplane than by rail. 

Enlisted men of the National Guard en route to and from authorized encamp- 
ments are entitled to transportation and to subsistence in kind (or com- 
mutation thereof) to the extent provided by War Department regulations 
and orders; but aré not entitled to reimbursement for any greater expenses 


of subsistence or travel by reason of having performed the travel by 
airplane. 


Comptroller General McCarl to the Secretary of War, January 3, 1923. 
I have your letter of December 14, 1922, as follows: 


The inclosed vouchers covering expenses incurred by officers and enlisted 
men of the 136th Observation Squadron, Tennessee National Guard, while en 
route from Nashville, Tennessee, to Montgomery, Alabama, by aeroplane to 
participate in the annual encampment of that organization, have been sub- 
mitted to the Militia Bureau for approval. 

This travel was being performed by aeroplane in accordance with proper 
orders from the Adjutant General of Tennessee, rather than by rail, and the 
expenses were incurred by reason of the aeroplane becoming disabled en route 
and being abandoned. 

Under ordinary circumstances this method of travel would have been the 
most economical to the United States Government, as in addition to the cost 
of transportation of these officers and men it would have been necessary to 
knock down the planes for shipment, reassemble them at the location of the 
encampment and repeat this procedure at the termination of the encampment. 

In view of the foregoing, a decision is requested as to whether or not these 
expenses are properly chargeable against funds allotted for the support of the 
National Guard, in view of the provisions of section 94 of the act of June 3, 
1916, as amended by the act of June 4, 1920. 


All but one of the vouchers transmitted are stated as for “ Ex- 
penses, Nashville to Montgomery and return by airplane.” The sup- 
portivg papers show that in the cases of Jetton, Rascoe, Brooks, 
Seward, Berkley, Egli, and Zellner they participated only in the 
return trip from Montgomery to Nashville. In the cases of Seward, 
Brooks, and Zellner, neither the voucher nor the supporting papers 
show the towns or cities in which meals and lodging were procured. 
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In the cases of each of the others it appears that a night stop was 
made at Birmingham, whether they were en route to or from Mont 
gomery. The supporting papers accompanying the vouchers of Fox 
and Blackard show that they were apparently forced down at Center- 
ville, Ala., and the supporting papers with voucher for Rascoe that 
he was apparently forced down at Pulaski, Tenn. No evidence ap- 
pears in the other cases of forced landings all seem to have com- 
pleted the particular trip by air except Fox and Blackard, who seem 
to have traveled by rail from Centerville to Montgomery, and in 
the case of Rascoe, while he states he was “ forced down in Pulaski,” 
he seems to have completed the trip to Nashville by air. Seward 
claims reimbursement for railroad fare from Decatur to Birming- 
ham. 

No voucher is submitted for Capt. Matt H. Dobson, jr., but his 
detailed statement of expenses is included with the papers. Lieu- 
tenant Rascoe states: 


Forced down in Pulaski. 
Supper, bed, and breakfast (15 gal. gas) for self and mechanic___-_-_-_ 


Lunch same day, self and mechanic____..._.........._._............. 1, 00 

Staff Sergeant Brooks’s account contains charges for each of the 
meals, commencing with dinner August 27, 1922, to lunch August 29, 
1922, and lodging on the 27th and 28th. He does not show where 
the meals and lodging were procured but his account contains an 
item “Gasoline at Pulaski, Tenn., $2.40.” No receipts for lodging 
and for purchases of gasoline are furnished in any of the cases, nor 
is the name of the mechanic given in any case where expenses on his 
account are alleged to have been incurred. 

By an examination of the vouchers it appears that in a journey by 
air from Nashville, Tenn., to Montgomery, Ala., a distance by air 
of something less than 300 miles, more than 24 hours were con- 
sumed, and that although departure from Nashville seems to have 
been sufficiently early in three of the cases to require lunch at 
Decatur or Albany, Ala., in none of the cases was the journey to 
Montgomery completed on that day; all stopped for the night at 
Birmingham, and on the return trip all stopped at Birmingham 
for the night; and that in the cases of Blackard and Berkley stop 
on the following night was made at Franklin, Tenn., and in the case 
of Rascoe and Brooks at Pulaski, Tenn. In the cases of Fox 
and Blackard there seems to have been a forced landing at Center- 
ville, Ala., and in the case of Rascoe at Pulaski on the return trip. 
In the other cases, so far as the papers transmitted disclose, what 
is being claimed is expenses of subsistence while traveling by air- 
plane from Nashville to Montgomery or from Montgomery to Nash- 
ville, or both, in connection with the annual encampment of the or- 
ganization. 
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Sections 94 and 97 of the act of June 3, 1916, 39 Stat., 206 and 
207, provide, in part. 

Sec. 94. ENCAMPMENTS AND MANEUVERS.— * * * and the officers and 
enlisted men of such National Guard while so engaged shall be entitled to the 


same pay, subsistence, and transportation as officers and enlisted men of cor- 
responding grades of the Regular Army are or hereafter may be entitled by 
law. 


* o . . * . . 

Sec. 97. * * * Officers and enlisted men attending such camps shall be 
entitled to pay and transportation, and enlisted men to subsistence in addi- 
tion, at the same rates as for encampments or maneuvers for field or coast- 
defense instruction. 

The language of section 97 removes whatever doubt there may be 
as to subsistence (other than the money allowance for subsistence) 
for officers of the National Guard attending encampments under 
section 94; they are entitled only to the same transportation as 
officers of corresponding grades in the Regular Army; only enlisted 
men are entitled to subsistence. 

There is no more reason or authority for reimbursing officers of 
air-service orgunizations flying from their home rendezvous to the 
place of encampment of their actual expenses of subsistence en route 
than there is for reimbursing officers traveling with their organiza- 
tions by rail or by marching. Neither are entitled to subsistence in 
kind or at the expense of the United States, and the mode of travel 
does not affect the question. 

With respect to enlisted men, paragraph 7 of General Orders, No. 
14, dated Headquarters, Tennessee National Guard, Office of The 
Adjutant General, Nashville, Tenn., August 8, 1922, provides: 

7. The Quartermaster Corps will furnish the necessary transportation 
and Pullman accommodations and commutation of subsistence at not to exceed 
thirty (30¢) cents per meal for each meal actually consumed per man while 
traveling to and from camp, payable upon presentation of proper receipts to 
the United States Property and Disbursing Officer. Meals will be procured 
by organization commander en route and receipts for expenditures taken by 
them in every case showing number of men subsisted and amount per meal. 
No reimbursement will be made in excess of the amount provided herein. 

The enlisted men involved in the vouchers submitted may be paid 
commutation of subsistence in accordance with this order if the 
order conforms to the requirements of the War Department on the 
subject. 

Your question is answered accordingly. 


CIVIL SERVICE RETIREMENT AND DISABILITY FUND—ADJUST- 
MENT OF ERRONEOUS TRANSFERS TO. 


Where owing to an erroneous estimate an excess amount is transferred 
from the appropriation available for salaries in a Government department 
or establishment to the civil service retirement and disability fund the 
amount in excess of.the correct estimate for the period in question may 
be restored to the salary appropriation; it is not permissible, however, to 
restore the amount by which a correct estimate exceeds the deductions 
actually made from the employees’ salaries. 
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Comptroller General McCarl to the Secretary of the Treasury, January 5, 

1923. 

I have your letter of December 5, 1922, requesting decision whether 
an amount said to have been erroneously transferred from the ap- 
propriation for the Air Mail Service to the civil service retirement 
and disability fund may now be retransferred back to the said 
appropriation. 

It appears that in the report of the amount of salary and com- 
pensation of employees of the Air Mail Service for the fiscal year 
1922 a large number of employees not entitled to the benefit of the 
retirement fund were included. The total amount of salary and 
compensation reported was $735,250, upon which report $18,381.25 
was deducted from the appropriation and transferred to the retire- 
ment fund. Actual salary deduction of those employees who were 
entitled to the benefit of the retirement law amounted only to 
$1,682.75, leaving in the retirement fund $16,698.50 over and above 
what the fund was entitled to receive from that source. It also 
appears that this unauthorized deduction from the appropriation has 
resulted in a deficiency of some $15,000 in the appropriation. 

Your doubt as to the legality of returning to the appropriation 
the amount erroneously deducted and transferred therefrom seems 
to rest upon a decision of the former Comptroller of the Treasury 
June 21, 1920, 26 Comp. Dec., 1059, that— 


as a general rule the reports should be once for the fiscal year, and no refunds 
be made from the special fund by reason of reduction in allotments, lapsed 
salaries, etc., subsequent increases in allotments to be reported for deductions 
accordingly. The requirement of monthly deductions relates to payments to 
the employees and not to the transfer of appropriations. 

The gist of this decision is that where deductions and transfers 
have been regularly and properly made upon estimates and allot- 
ments of salary appropriations there shall be no subsequent readjust- 
ment of the fund and appropriations because actual deductions do 
not correspond precisely with the amount transferred. The decision 
has no relation to deductions and transfers improperly made upon 
erroneous reports of the estimated salary requirements. 

It has been requested that $16,698.50, the difference between the 
amount deducted and transferred and the amount of actual salary 
deductions, be restored to the appropriation. Such restoration would 
be in conflict with thie established rule, but there is no legal objection 
to restoring to the appropriation the difference between the amount 
deducted and transferred therefrom and the amount which should 
have been so deducted and transferred upon a correct report of esti- 
mated salary requirements and allotments of this service for the 
fiscal year 1922. 
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MILEAGE—TRAVEL BY OFFICERS OF ARMY ON LEAVES OF 
ABSENCE. 


An officer of the Army who absents himself from his station under leave of 
absence does so at his own risk and if the Government temporarily re- 
quires his services at his station he must bear all expense of reporting 
thereto and returning to place where he received notice of the orders re- 
quiring his service and he is not entitled to mileage for such travel. 


Comptroller General McCarl to Capt. Carl Halla, United States Army, 
January 8, 1922. 


There has been received your letter dated December 19, 1922, with 
inclosed voucher and related papers, requesting decision as to whether 
you are authorized under section 12 of the act of June 10, 1922, 42 
Stat., 631, to make payment of mileage to J. M. Carson, brigadier 
general, Quartermaster Corps, for the distance from New York to 


Washington, D. C., and return, under a statement of facts which 
may be epitomized as follows: 


General Carson, then on duty as Assistant Quartermaster General 
at Washington, was granted, August 1, 1921, leave of absence pre- 
liminary to his retirement from active service. He was at New 
York, N. Y., on the leave of absence when, October 21, 1922, tele- 


graphic orders were issued by The Adjutant General of the Army, 
directing him to: 


PROCEED THIS CITY AND REPORT QUARTERMASTER GENERAL 
FOR CONSULTATION. UPON COMPLETION RETURN PLACE RECEIPT 
BY YOU THIS TELEGRAM AND REVERT STATUS ABSENCE WITH 
LEAVE. TRAVEL NECESSARY MILITARY SERVICE. 


The officer complied with the order, October 24 to 26, 1922, and 
has submitted a voucher claiming $29.51 as mileage for the distance 
from New York to Washington and return, less a deduction of $6.81 
for transportation furnished on the return journey. By transmittal 
indorsement the Chief of Finance states that: 


8. The finance officer requested to make payment is in doubt as to whether 
he is authorized to make payment, in view of two decisions by the former 
Comptroller of the Treasury, and especially the decision of October 18, 1906 
(13 Compt., 294). This decision was rendered in the case of Major General 
Greeley, who performed travel under quite similar conditions. In the absence 
of a modification of this decision the Finance Department does not consider it 
would be justified in authorizing favorable consideration of the claim. In this 
decision reference was made to paragraphs 1317 and 1319, Army Regulations, 
1905, which correspond to paragraphs 1289 and 1291 of current Army Regula- 
tions of 1913. Paragraph 1289 provides that an officer ordered to return to his 
station from leaves of absence is not entitled to mileage excepting under orders 
prescribing duty en route. Paragraph 1291, Army Regulations, provides that 
an officer will be entitled to mileage for travel performed under orders from 
place of leave to place of temporary duty and for return travel to place of 
leave if made under orders. This office believes that an officer on leave of 
absence who is ordered to return to his station and his leave is canceled should 
be required to return at his own expense, for the reasons which are well 
stated in decision by the Court of Claims referred to in 13th Comptroller, page 
294. It also believes that the decision allowing an officer mileage to place 
of temporary duty and back to place of leave is equitable to the officer and 
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to the Government. If ordered to return to his station from place of tempo- 
rary duty, it is further agreed that for any excess travel he is required to 
perform he is equitably entitled to mileage. 

4. According to the decision in the case of Major General Greeley, the 
Finance Department would not be authorized to pay mileage to General 
Carson for travel from place of leave to place of temporary duty and from 
the latter place to place of leave in this case because of the fact that the 
place of temporary duty was the officer’s station. Notwithstanding the 
fact that additional travel has been required of this officer over and above 
that which he would have performed had he not been placed on tempo- 
rary duty, this office is without authority to direct payment of mileage 
because it happened in his case that the place of temporary duty was the 
station from which he was on leave. Had he been ordered to return to Fort 
Myer, Va., instead of Washington, D. C., or to any other near-by point for 
temporary duty and then ordered to return to the place of leave, there would 
be no question under existing decisions but that he would have been entitled 
to mileage for such travel even though the route of the travel had brought him 
through the city in which he was stationed. This office believes that paragraph 
1289, Army Regulations, and the decisions in support thereof should not be 
held as precluding right to mileage in the case where an officer is ordered 
to return to his station for temporary duty and then back to the place of 
leave for the purpose of resuming his leave status, but that he should be 
entitled to mileage under the principle set forth in paragraph 1291, Army Regu- 
lations, and the decisions in connection therewith. It is agreed that in equity 
he is not entitled to mileage for return to temporary duty when not ordered 
to return to the place of leave of absence, or where his leave is revoked, and 
he, as a matter of fact, performs no extra travel by reason of the orders 
requiring him to return to his station. 


Restated, the argument is that, notwithstanding Washington was 
the officer’s permanent station, he was on leave of absence therefrom ; 
and that the orders directed his return thereto for consultation and, 
at its conclusion, to revert to his leave status, he is entitled to mile- 
age for some portion of the travel performed, as he would have been 
entitled to mileage had he been ordered to any place other than his 
permanent station, Washington, for the performance of temporary 
duty. Such argument overlooks the well-known principle of law 
that rights are determined in accordance with the facts as they 
actually exist and not in accordance with facts as they might have 
existed. An officer takes leave from his station at his own risk, with 
the result that if the United States temporarily requires his services 
at his station he must bear all expenses in connection with return 
thereto. Orders directing him to return to the place where he re- 
ceived notice while on leave and then revert to his leave status are 
ineffectual to give right to mileage. 13 Comp. Dec., 295; 16 id., 611; 
18 id., 1056. See also 2 Comp. Gen., 217. The fact is immaterial 
that the officer might have been entitled to mileage had he been 
ordered to a place other than his station for the performance of tem- 
porary duty. 

Payment of the voucher is unauthorized. 
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EXCHANGE—VETERANS’ BUREAU. 













































When the elaim of a foreign creditor is to be liquidated in the currency of his 
country the proper basis for payment is the amount of United States cur- 
rency which will purchase the equivalent of the debt in the currency of 
that country at date of settlement. 

Payment of the claim of an American citizen now in this country for re- 
imbursement of expenditures’'in a foreign country should be made in 
United States currency of the amount which would have been necessary to 
purchase the equivalent of the debt in the currency of that country at the 
date the expenditure was made. 


Decision by Comptroller General McCarl, January 8, 1923. 

George Wythe, Weatherford, Tex., by letter dated November 25, 
1922, requests review of so much of settlement claim W-154845, dated 
November 13, 1922, as involves the allowance of but $9.63 as the 
converted value of 642,714.15 Austrian crowns, representing re- 
imbursement under an allowance of the United States Veterans’ 
Bureau for expenses of hospitalization in an amount not to exceed 
$3, United States value, per day while under treatment in a 
sanatorium at Aflenz, Austria. 

In making the conversion the settlement discloses that the amount 
found due in the value of United States money for the equivalent 
of Austrian crowns was arrived at on the basis of rate of exchange 
prevailing on date of settlement. This is authorized where liquida- 
tion of the claim of a foreign creditor is in the currency of his 
country, for which purpose sufficient United States currency must 
be utilized as will purchase the equivalent of the foreign debt in 
currency of that country at date of payment. 1 Comp. Gen., page 202. 

In the present case the claimant is an American citizen, now in 
this country, who, having expended United States currency for re- 
imbursable expenses paid in a foreign currency, is entitled to be paid 
the equivalent thereof in the only funds of use to him, namely, 
United States currency, and the true basis of conversion is not the 
date of settlement, but the dates upon which United States currency 
was expended in foreign equivalents. 92 MS. Comp. Dec., 142. 

As the claimant has not submitted evidence of the rates of ex- 
change applied to contemporaneous transactions, it is only possible 
to utilize the ratio of exchange obtaining in this country applicable 
to the successive periods. The bills were rendered weekly, and for 
the purpose of arranging dates of conversion it is assumed that the 
accounts were paid as rendered, as suggested by the statement that 
crowns were of necessity purchased frequently. 

Therefore, converting the amount of each bill as of its last day of 
service charge, the equivalent of a total of 642,714.15 crowns, repre- 
senting expenditures for the period covered in the award, is by con- 
version the sum of $686.63 United States currency, resulting in an 







DECISIONS OF THE COMPTROLLER GENERAL. 427 


average allowance well under the authorized limitation of $3 per 
day. 

Of the foregoing amount there has previously been allowed the 
sum of $9.63, and upon review the settlement is revised and there is 
now allowed the additional sum of $677. 


PER DIEM IN LIEU OF SUBSISTENCE—DEPARTMENT OF 
AGRICULTURE. 


The fact that the regulations of the Department of Agriculture permit an em- 
ployee to reside in the suburbs of his official station and to be reimbursed 
for transfers of himself and baggage betwe_n such residence and the rail- 
road station at the beginning and ending of official travel does not change 
the established rule that for purposes of payment of a per diem in lieu of 
subsistence the absence fro: the official station begins and ends with the 
departure from or arrival at the railroad station within the limits of the 
designated post of duty. 


Comptroller General McCarl to A. Zappone, disbursing clerk, Department 

of Agriculture, January 8, 1923. 

1 have your letter of December 15, 1922, requesting decision of 
the question whether an employee of your department who has his 
residence at a suburb of his official station is entitled to per diem 
in lieu of subsistence from the time he leaves the railroad station 
at his suburban residence, starting on an official trip, or from the 
time he leaves the railway station in the city of his official head- 
quarters. 

You present the case of W. R. M. Wharton, an employee of the 
Bureau of Chemistry, with official station in New York, N. Y., who 
has submitted voucher for per diems for fractional part of eight 
days at various intervals, which represents claim for per diem for 
period between the time of departure from Rutherford, N. J., 
claimant’s suburban home, and the time the train left the station in 
New York, N. Y. 

Travel regulations of the Department of Agriculture authorize a 
per diem for fractional parts of the day at specified rates according 
to the number of hours in a subsistence status. They also provide 
as follows: 


* * * that an employee may properly choose his residence in a suburb 
of his official station, and personal transfers and transfers of baggage as herein 
provided will be allowed between such residence and the depot at his official 
station at the beginning and termination of official travel. 


You contend that this provision implies that the official trip begins 
at the time the traveler takes the train at the suburban station, and 
if that be true the traveler would appear to be entitled to per diem 
in lieu of subsistence beginning at that time. 

On account of conditions existing in the large cities of the coun- 
try, necessitating an employee living at some distance from the rail- 
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road station, there has been recognized the right to actual expense 
of car fare and transfer of baggage between the home and station. 
13 MS. Comp. Gen., 1277. This expense is considered as one incident 
to transportation and not subsistence. Recognition of the necessity 
to live long distances from the railroad station and the right of the 
employee to be reimbursed transportation expenses may not be the 
basis of extending the payment of a per diem for time consumed in 
traveling to and within the designated post of duty for the purpose 
of boarding the train. You cite 1 Comp. Gen., 171, a similar case, 
where the per diem was held to begin from the time the train left 
the station, and express opinion that it is not controlling here because 
the employee of the Public Health Service was not residing at a 
suburb of his official station pursuant to regulation. 

The act of August 1, 1914, 38 Stat., 680, authorizes the fixing of a 
per diem for employees only for time “away from their designated 
posts of duty.” This statute prohibits payment of a per diem at the 
designated post of duty of an employee whatever may be the condi- 
tions. The provision in the regulation in question is clearly enough 
expressed and authorizes “ personal transfers and transfers of bag- 
gage” only. 

The difficulty in questions of this kind is that if the rule were 
adopted that per diem begins from time of departure from home, 
there is no definite basis on which to fix such time of departure, as is 
furnished under the rule that the per diem begins with train de- 
parture from the official station. A reasonable time of departure 
from home with relation to train departure would raise questions 
practically in every case, and for the present I think the rule of train 
departure controlling the per diem should be adhered to. 

You are not authorized to pay the voucher. 


EFFECTIVE DATES OF CONFIRMED RATINGS FOR PURPOSES OF 
RETAINER PAY—NAVAL RESERVE FORCE. 


The confirmed rating of an enrolled man of the Naval Reserve Force who had 
previously qualified by examination and had been properly certified for 
such rating becomes effective on the date of his subsequent completion of 
the required sea service, and he is entitled to the retainer pay as in the 
confirmed rating from that date. 


Decision by Comptroller General McCarl, January 8, 1923. 

Elmer Hammond applied September 16, 1922, for review of settle- 
ment No. N-67326, dated September 12, 1922. wherein was allowed 
$11.90 on account of his claim for arrears of retainer pay. 

The settlement was based on a report from the Navy Department, 
Bureau of Navigation, dated August 3, 1922, that claimant was con- 
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firmed in the rating of musician, first class, January 28, 1920, and 
retainer pay was accordingly allowed from that date. 

It appears from a transcript of the claimant’s record that he 
qualified by examination for the confirmed rating as musician, first 
class, January 1, 1919, and that he completed three months’ sea duty 
necessary to entitle him to such rating on February 19, 1919. Hav- 
ing previously qualified by examination and been properly certified 
for the rating of musician, first class, his confirmation in such rating 
became effective on the date that be became eligible for confirmation 
by rendering the required sea service. 

Claimant is accordingly entitled to the difference between retainer 
pay, in the provisional rating and in the confirmed rating as musi- 
cian, first class, from February 19, 1919, to January 27, 1920, 11 
months 9 days, at $5.663 per month, or $64.03. 

Upon review of the matter the settlement is revised and $64.03 is 
allowed in addition to the $11.90 allowed by the settlement. 

A supplemental certificate will accordingly issue for $64.03. 


PHOTOGRAPHS FOR IDENTIFICATION—CUSTOMS SERVICE. 


Photographs to be attached to identification certificates to be carried by em- 
ployees of the customs service are an official requirement and the cost 
thereof may be reimbursed to the employees. (Distinguished from pur- 
chase of calling cards.) 


Decision of Comptroller General McCarl, January 9, 1923. 

The Secretary of the Treasury applied November 27, 1922, for 
review of settlement T—13258, in which were disallowed items amount- 
ing to $51.18 in the accounts of J. L. Summers, disbursing clerk, 
Treasury Department. The items were payments made to reimburse 
employees of the customs service for the making of photographs to 
be used in connection with identification certificate to be carried by 
the employees in question in order that they might identify them- 
selves when necessary in the course of official business. 

The employees were ordered by the Treasury Department to obtain 
the photographs and they weie for official use. 

The disallowance was based on decisions of the Comptroller of the 
Treasury disallowing payment for calling cards. The basis of those 
decisions was that calling cards are for the personal use of an em- 
ployee and payment therefor is not a proper charge against the 
United States. 

The photographs in question were not for the personal use of 
the employees but were a Government requirement for use in con- 
nection with official business, and being procured under instructions 
from the Treasury Department the employees were entitled to be 
reimbursed the cost thereof, 
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The settlement is reversed as to the items in question, and $51.18 
is certified for credit in the accounts of J. L. Summers, disbursing 
clerk, Treasury Department. 


RENTAL ALLOWANCE DURING LEAVE—CHANGE OF STATION 
BEFORE DEPARTURE. 


An officer of the Army granted a leave of absence from a station at which 
public quarters were available and subsequently to the granting of the 
leave detached from duty at that station and ordered at its expiration 
to a new station is not entitled to a rental allowance during the leave. 


Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 

January 10, 1923. 

I received September 19 your second indorsement of Seatnnher 
9, 1922, requesting decision whether you are authorized to pay 
voucher therewith transmitted stated in favor of Maj. W. R. Gruber, 
F. A., for rental allowance as an officer with dependents entitled to 
the pay of the third period August 1 to 23, inclusive, 1922, while the 
officer was on leave of absence. 

It appears that while on duty at the Field Artillery School, Camp 
Knox, Ky., Major Gruber was, by paragraph 2 of camp Special 
Orders, No. 42, dated June 22, 1922, granted “ academic leave of 
absence for two (2) months, effective on or about June 30, 1922.” 
The voucher shows that he entered on leave under this order “ July ” 
25, 1922. By paragraph 3 of War Department Special Orders, No. 
169, dated July 21, 1922, he was relieved from further duty at Camp 
Knox, detailed as professor of military science and tactics, Uni- 
versity of Oklahoma, Norman, Okla., and was directed “ upon the 
expiration of his present leave of absence” to report at his station, 
Norman, Okla. The wording of this order raises a question whether 
the date of entry on leave is correctly shown on the voucher. 

Whether or not Major Gruber occupied public quarters at Camp 
Knox while on duty there immediately prior to entering on leave is 
not shown. In a decision of December 26, 1922, 2 Comp. Gen., 399, it 
is said: 

The law expresses no intent that an officer occupying quarters leaving a post, 
yard, or station * * * to goon leave of absence * * * shall thereupon 
be given rental allowance. The law does not preclude an officer, with or without 


dependents, absent * * * on leave of absence * * * continuing to re- 


ceive rental allowance previously in receipt of at permanent station because of 
nonavailability of quarters. 


If, therefore, there were public quarters available for Major 
Gruber’s occupancy at Camp Knox when he entered on leave July 
25, 1922 (or an earlier date if that is not the correct date), he is not 
entitled to rental allowance, and this is true although orders issued 
subsequent to the grant of leave relieved him from duty there and 
assigned him a new station effective on expiration of the leave of 
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absence. The case would be otherwise if when he entered on leave 
he was entitled to and in receipt of rental allowance because of non- 
availability of public quarters for him at his station. 

Because of the absence of essential information no more definite 
decision in the matter can be made. 


GUARDING ABANDONED GOVERNMENT PROPERTY—CENTRAL 
HEATING, LIGHTING, AND POWER PLANT FOR PUBLIC BUILD- 
INGS. 


The construction of a central heating, lighting, and power plant for public 
buildings having been abandoned the appropriation therefor is not now 
available for heating the temporary quarters of the watchmen guarding 
Government property left on the abandoned site, and such expense is 
chargeable to the contingent expense appropriation of the Treasury De- 
partment. 


Comptroller General McCarl to the Secretary of the Treasury, January 11, 

1923. 

I have your letter of January 5, 1923, requesting decision whether 
the balance of the appropriation “Central heating, lighting, and 
power plant for public buildings,” made by the acts of June 23, 
1913, 88 Stat., 25, 26, February 28, 1916, 39 Stat., 19, and June 12, 
1917, 40 Stat., 112, is available for the purchase of coal for heating 
temporary quarters of watchmen engaged in guarding valuable Gov- 
ernment property left upon the site of the proposed plant when 
the project was abandoned. 

The appropriation in question is one for the construction of the 
plant, which construction was commenced under contracts which 
have been terminated by agreement and settlement, the agreed 
amounts having been paid to contractors from the appropriation. 
The property which passed to the Government under the termina- 
tion settlements is under the administrative care and responsibility 
of the Secretary of the Treasury. 

The construction project having been finally abandoned, there 
is no longer authority for the use of the appropriation to pay the 
expense of the care and preservation of the property for which the 
Treasury Department is responsible. The expense of heating tem- 
porary quarters of Treasury watchmen assigned to guard this prop- 
erty is an expense of the Treasury Department chargeable to the 
same appropriation as other heating expense of that department, 
which is carried in the current appropriation act under the heading 
“ Contingent expenses, Treasury Department,” the subitem being pur- 
chase of coal, wood, etc. 

Use of the construction appropriation for purchasing fuel for heat- 
ing the temporary quarters of these watchmen accordingly is un- 
authorized and should be discontinued, 
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RENTAL ALLOWANCE DURING LEAVE—QUARTERS AVAILABLE. 


An officer of the Army who on the date he entered on leave from duty at his 
station was in the occupancy of quarters at said station, or for whom 
public quarters were there available for his occupancy during his absence 
therefrom upon the leave, is not entitled to a rental allowance for period 
of said leave. 


Comptroller General McCarl to Capt. W. O. Johnson, United States Army, 
January 11, 1923. 


There was received September 22 your letter of September 14, 1922, 
requesting decision whether you are authorized to pay voucher there- 
with transmitted in favor of Capt. Laurence Mickel, Infantry, 
D. O. L., for rental allowance for a captain of three years’ service, 
apparently with dependents (the fact does not affirmatively appear), 
August 21 to September 3, 1922, under section 6, act of June 10, 1922, 
42 Stat., 628. The voucher shows the officer entitled to pay of the 
third period, but the rental allowance is calculated as for an officer 
of the second period. See 2 Comp. Gen., 234. 

By paragraph 3 of Special Orders, No. 188, and paragraph 2 of 
Special orders, No. 190, dated Headquarters Pacific Branch, United 
States Disciplinary Barracks, Alcatraz, Calif., August 17 and 19, 
1922, respectively, Captain Mickel was granted 20 days’ leave of 
absence, commencing on or about August 21, 1922. The voucher 
shows that he entered on this leave of absence August 21 and returned 
to duty September 3, 1922, an absence of 13 days. He certifies as 
follows: 


I certify that neither I nor any of my dependents occupied public quarters 
during the period from August 21st, 1922, to September 3rd, 1922, during which 
time I was on leave pursuant S. O. No. 190 (par. 2), these headquarters 
dated August 19, 1922. 


The commandant of the station makes the following certificate : 


I certify that quarters on this post assigned to Captain Laurence Mickel, 
Infantry, D. O. L., were not occupied by him or his dependents during the 
period from August 20, 1922, to September 3, 1922. 


The quarters were assigned to Captain Mickel when he entered 
on leave and apparently the assignment was continued in effect 
while he was on leave of absence, under paragraph 1033, Army 
Regulations. While he was on leave of absence the quarters were 
available for his actual occupancy if he so deswed and his mere 
failure to occupy available quarters gives no right to rental allow- 
ance. The mere going on leave of absence does not initiate a right 
to rental allowance. Decision December 26, 1922, 2 Comp. Gen., 
399. There is nothing in the law indicating that an overnight or 
longer absence from station and nonoccupancy of available and 
assigned quarters will give a right to rental allowance. 

You are not authorized to pay the voucher, 
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RENTAL ALLOWANCE DURING LEAVE—AVAILABLE QUARTERS 
UNDERGOING REPAIRS. 


An officer of the Army for whom public quarters were available at the date 
he entered on a leave of absence does not become entitled to a rental 
allowance by reason of the fact that his quarters were for a portion of 
such leave undergoing repairs. 


Comptroller General McCarl to Capt. W. O. Johnson, United States Army, 
January 11, 1923. 


There was received September 22 your letter of September 14, 
1922, requesting decision on voucher therewith submitted in favor 
of Capt. Lathan H. Collins, Cavalry, D. O. L., for rental allowance 
as a captain of over five years’ service, apparently with dependents 
(the fact does not affirmatively appear) in third pay period July 7 
to September 6, 1922. The officer is entitled to pay only of the 
second period, although under section 16 of the act of June 10, 
1922, 42 Stat., 632, he may be entitled to retain the pay received June 
30, 1922. See 2 Comp. Gen., 234. 

Captain Collins was by paragraph 46 of War Department Spe- 
cial Orders, No. 115, dated May 17, 1922, granted leave of absence 
for two months, effective on or about July 1, 1922. The voucher 
shows that he entered on leave July 7 and returned to duty Sep- 
tember 6, 1922. You state that prior to the commencement of the 
leave the officer “ vacated ” the quarters occupied by him, and that 
during a portion of the period of absence the quarters “ were under- 
going repairs and were not available for occupancy.” In addition 
to the officer’s certificate that neither he nor any of his dependents 
occupied public quarters during the period, the acting quartermaster 
certifies : 


I certify that the records of this office show that quarters No. 64 H at this 
post, occupied up to July 7, 1922, by Captain Lathan H. Collins, Cav., D. O. L., 
were undergoing general repairs from the period commencing August 2, 1922, 
to August 23rd, 1922, and were not available for occupancy during said period. 


The commandant certifies : 
I certify that quarters on this post assigned to Captain Lathan H. Collins, 


Cavalry, D. O. L., were not occupied by him or his dependents during the period 
from July 7, 1922, to September 6, 1922. 


Paragraph 1033, Army Regulations, 1913, is in part as follows: 


The allowance of quarters to which an officer is entitled when on duty may 
be continued in kind, at his proper station, during the period for which the 
law permits him to be absent, without reduction of pay and allowances. * * *. 


The assignment of the quarters to Captain Collins seems to have 
been continued while he was on leave. There are no facts in this 
case to differentiate it from the case of Captain Mickel, the subject 
of decision to you to-day. That the leave of absence was for a longer 
period than in that case and was granted by the War Department, 
and that the quartermaster took advantage of the absence of the 
officer to repair the quarters, do not give him any greater rights. 
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The quarters were available for and actually occupied by him when 
he entered on leave, and under decision of December 26, 1922, 2 


Comp. Gen., 399, that fact fixed his right while on leave. In that 
decision it was said: 


The law expresses no intent that an officer occupying quarters leaving a post, 
yard, or station * * * to goon leave of absence * * * shall thereupon 
be given rental allowance. 


You are not authorized to pay the voucher. 
ge 


COMPENSATION FOR OVERTIME—PRINTERS, MECHANICS, AND 


SKILLED LABORERS AT FIRST AND SECOND CLASS POST 
OFFICES. 


The proviso in the act of June 5, 1920, 41 Stat., 1045, that printers, mechanics, 
and skilled laborers in first and second class post offices shall be deemed a 
part of the clerical forces for the purposes of promotion and compensation 
entitles such employees to extra pay for services in excess of eight hours 
per day under the same circumstances and conditions as the regular clerks 


- one pant offices are so entitled under section 5, act of August 24, 1912, 37 
tat., \ 


Comptroller General McCarl to the Postmaster General, January 12, 1923. 

I have your letter dated December 26, 1922, requesting decision 
whether printers, mechanics, and skilled laborers in first and second 
class post offices may be required to work more than eight hours a 
day and be paid as overtime for the excess in proportion to their 
salaries as fixed by law. 

The act of June 5, 1920, 41 Stat., 1045, reclassifying employees of 
the Postal Service does not provide specifically for printers, me- 
chanics, and skilled laborers, but attached to the provision classify- 
ing clerks in first and second-class post offices, and fixing the rates 
of compensation for the different grades, is a proviso as follows: 

That printers, mechanics, and skilled laborers shall, for the purpose of pro- 
motion and compensation, be deemed a part of the clerical forces. 41 Stat., 1049. 

The members of the clerical force in first and second class post 
offices are entitled to additional compensation for work in excess of 
eight hours a day under a provision in section 5 of the act of August 
24, 1912, 37 Stat., 554, which reads: 

That in cases of emergency, or if the needs of the service require, * * * 
clerks in first and second class post offices can be required to work in excess 


of eight hours a day, and for such additional services they shall be paid extra 
in proportion to their salaries as fixed by law. 


In view of the provision in the act of June 5, 1920, that the em- 
ployees now under consideration are to be deemed a part of the 
clerical force for the purpose of compensation, I have to advise that 
they are entitled to extra pay for service in excess of eight hours 
per day under the same circumstances and conditions as are the regu- 
lar members of the clerical force in first and second class post offices. 
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RENTAL ALLOWANCE WHILE IN HOSPITAL. 


An officer of the Army ordered to a hospital for observation and treatment prior 
to July 1, 1922, without being detached from duty at his station, may be 
paid a rental allowance while in such hospital on and after July 1, 1922, 
if properly in receipt of commutation of quarters at the time of leaving his 
station to enter the hospital. 


Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 

January 12, 1923. 

I have your letter of August 5, 1922, requesting decision whether 
you are authorized to pay voucher therewith transmitted in favor 
of Maj. John W. Rafferty, Field Artillery, for rental allowance 
from July 1 to 31, 1922. 

By paragraph 16 of Special Orders, No. 79-O, dated War Depart- 
ment, April 5, 1922, as modified by telegram of The Adjutant Gen- 
eral of April 13, 1922, Major Rafferty was directed, upon the expira- 
tion of the schoo] term at the Field Artillery School, Fort Sill, Okla., 
to proceed to Fort Sam Houston, Tex., for observation and treat- 
ment in the station hospital there. 

Subsequently, by paragraph 14, Special Orders, No. 123, dated 
War Department, May 26, 1922, Major Rafferty, with other student 
officers, was relieved from duty as a student officer at Fort Sill on or 
about June 15, 1922, detailed, by direction of-the President, under 
the provisions of section 40-b, national defense act, as amended, 41 
Stat., 777, as assistant professor of military science and tactics at the 
Culver Military Academy, Culver, Ind., with intermediate assign- 
ment to temporary duty in connection with summer training at Camp 
Knox, Ky., with directions to report for this latter duty not later 
than June 30, 1922, and his name directed to be placed “on the de- 
tached officers’ list.” 

You state that Major Rafferty had not reported either at his 
permanent or temporary station as fixed by Special Orders, No. 123, 
but had lived in the station hospital, Fort Sam Houston, since his 
departure from Fort Sill. The date of his departure from Fort 
Sill does not appear. While for the period of his claim his orders of 
May 26, 1922, had not been complied with, due, apparently, to illness 
in hospital, it is understood that he has since entered on the duty at 
Camp Knox. 

It is stated that Major Rafferty has no dependents. 

You are advised that if Major Rafferty was in the occupancy of 
quarters in kind at Fort Sill at the time of going into the hospital 
at Fort Sam Houston he is not entitled for the period in question 
to a rental allowance. If, on the contrary, he at the time of his de- 
parture from his permanent station at Fort Sill to enter said hos- 
pital was properly in receipt of commutation of quarters, he is 
entitled for said month of July, 1922, to the rental allowance as an 
officer of his correct pay period under the act of June 10, 1922, 
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42 Stat., 628, independently of the operation of the saving clause for 
pay purposes, which for a major of less than 14 years is period 3. 
See decision to Secretary of the Navy of December 26, 1922, 2 Comp. 
Gen., 399, and 2 Comp. Gen., 234. 

The question can not be answered more specifically upon the facts 
as presented. 


DOUBLE COMPENSATION—TEACHERS IN NIGHT SCHOOLS OF 
THE DISTRICT OF COLUMBIA. 


Teachers in the night schools of the District of Columbia are paid from funds 
appropriated by Congress and are accordingly prohibited by the act of 
May 10, 1916, 39 Stat., 120, as amended by the acts of August 29, 1916, 
39 Stat., 582, and October 6, 1917, 40 Stat., 384, from receiving for any one 
day’s work as such teacher any compensation in excess of one three-hun- 
dred-and-twelfth of the amount by which $2,000 exceeds the salary they 
may be receiving from other employment by the Federal Government or 


by the District of Columbia in any other capacity than as teacher in the 
public schools. 


Comptroller General McCarl to the Board of Commissioners of the District 

of Columbia, January 13, 1923. 

I have your letter of November 8, 1922, transmitting the request 
of the superintendent of schools for decision as to whether or not 
section 6 of the act of May 10, 1916, as amended by the act of August 
29, 1916, 39 Stat., 120, 582, is applicable to teachers in the night schools 
of the District of Columbia who are also employed by the United 
States or the District of Columbia in some other capacity. 

The section referred to is as follows: 


That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the 
sum of $2,000 per annum, but this shall not apply to retired officers or enlisted 
men of the Army, Navy, Marine Corps, or Coast Guard, or to officers and 
enlisted men of the Organized Militia and Naval Militia in the several States, 
Territories, and the District of Columbia. 


This act was further amended by the act of October 6, 1917, 40 
Stat., 384, as follows: 


Section six of the legislative, executive and judicial appropriation Act 
approved May ten, nineteen hundred and sixteen, as amended by the naval 
appropriation Act approved August twenty-nine, nineteen hundred and sixteen, 
shall not apply to teachers in the public schools of the District of Columbia who 
are also employed as teachers of night schools and vacation schools. 


The only classes exempt from the provisions of the section referred 
to are those specifically named in the acts quoted, and since teachers 
in the night schools of the District of Columbia are paid from funds 
appropriated by Congress, you are advised that such of them‘as are 
employed by the United States or the District of Columbia in any 
capacity outside of the enumerated classes are subject to the limita- 
tions imposed by the act of May 10, 1916. 

It appears that teachers in the night schools are paid on a per diem 
basis, and you also request a decision as to whether in computing the 
$2,000 limitation the basis for determining their compensation should 
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be on the number of nights they actually work or on the actual num- 
ber of working days in the year. 

It has been repeatedly held by this office that for the purpose of 
determining the annual rate of compensation of per diem employees 
when such employees are not regularly paid a per diem for every 
day in the year, such compensation should be computed on the basis 
of 312 days in a year, regardless of the number of days actually 
worked in such year, 24 Comp. Dec., 217, 396. Therefore in deter- 
mining whether or not the per diem rate of compensation paid em- 
ployees in the night schools exceeds the $2,000 limitation the compu- 
tation should be based on the payment of such per diem rate for 312 
days in the year regardless of the number of nights of actual service 
in such schools. 


RENTAL ALLOWANCE TO OFFICERS OF THE ARMY AT TEM- 
PORARY DUTY STATIONS. 


An officer of the Army who when assigned to a permanent duty station fails 
to make application for quarters as required by Army regulations is not 
entitled to claim a rental allowance upon the ground that no quarters were 
available. 

An officer of the Army on temporary duty away from his permanent station 
at which he was not entitled to a rental allowance, and who at his tem- 
porary station is furnished with shelter, is not entitled to a rental allow- 
ance notwithstanding his dependents may not be in the occupancy of pub- 
lic quarters. 


Comptroller General McCarl to Capt. Melvin Jones, United States Army, 
January 16, 1923. 


There was received October 30 your second indorsement of Sep- 
tember 26, 1922, requesting decision whether you are authorized to 
pay voucher therewith submitted in favor of Capt. Wharton G. 
Ingram, Sixth Cavalry, for rental allowance under section 6 of the 
act of June 10, 1922, 42 Stat., 628, for the period July 1 to August 
29, 1922, as for an officer with dependents entitled to the pay of 
the third period. 

By paragraph 52 of War Department Special Orders, No. 114, 
dated May 16, 1922, Captain Ingram was relieved from duty as a 
student officer at the Cavalry School, Fort Riley, Kans., effective 
upon completion of the course, was assigned to the Sixth Cavalry, 
Fort Oglethorpe, Ga., and to temporary duty in connection with 
summer training camps with direction to proceed from his new sta- 
tion to Camp Meade, Md., for performance of the temporary duty 
enjoined. The officer states that he left Fort Riley June 10, re- 
ported for duty at Fort Oglethorpe June 19, departed from Fort 
Oglethorpe June 20, and reported for temporary duty at Camp 
Meade June 22, 1922. Paragraph 1027, Army Regulations, 1913, 
provides, in part— 


An officer reporting for duty at a post will, immediately upon his arrival, 
make written application to the commanding officer for quarters. 
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So far as the papers disclose, Captain Ingram made no application 
for quarters at his permanent station, Fort Oglethorpe, the appropri- 
ate method of establishing the fact of availability or nonavailability 
of public quarters. After question as to his right to rental allowance 
was raised he secured from the assistant commandant at Camp Meade, 
September 21, 1922, the following certificate : 


I certify that there were no suitable public quarters available during the 
period of June 22nd, 1922, to August 29th, 1922, inclusive, for the occupancy 
of the dependents of Captain Wharton G. Ingram, 6th Cavalry, who was on 
temporary duty at the Third Corps Area Training Center, Camp Meade, Md. 


The officer states that he was furnished “ shelter” for his personal 
use at Camp Meade. He claims the rental allowance apparently 
by reason of being on temporary duty away from his permanent sta- 
tion and the nonoccupancy of public quarters by his dependents. It 
23 not the mere being on temporary duty away from permanent 
station that gives a right to rental allowance. If the officer is entitled 
to rental allowance at his permanent station his being furnished 
shelter at his temporary-duty station will not deprive him of the 
rental allowance at his permanent station; the law goes no further 
than this. Decision of Dec. 26, 1922, 2 Comp. Gen., 399. 

Not having applied for quarters at Fort Oglethorpe, whatever 
right the officer had to quarters or rental allowance was with respect 
to his temporary station at Camp Meade. The duty was not field 
duty; W. D. Circular No. 122, June 14, 1922, 2 Comp. Gen., 245, and 
he was not entitled to commutation of quarters for dependents during 
the period June 22 to 30, 1922. As he occupied public quarters at 
that station, the fact of having dependents does not give him a right 
to rental allowance in addition. Public quarters were available for 
him at his (temporary) station and his rights in this respect were ex- 
hausted. 2 Comp. Gen., 47, 50, answer to question e. 

You are informed that you are not authorized to pay the voucher. 


RELIEF OF AMERICAN SEAMEN. 


American seamen found destitute within the district of any consular officer may 
be furnished subsistence and transportation to the United States under 
section 4577, Revised Statutes, irrespective of whether discharged or 
whether their discharges resulted from their own misconduct. 

American seamen who have not been discharged are not entitled to relief from 
United States funds unless destitute. 

American seamen discharged by or before a consular officer on account of in- 
jury o illness incapacitating them for service may be furnished subsistence 
and transportation to the United States, under section 4581, Revised Stat- 
utes, irrespective of whether the illness or injury resulted from their own 
misconduct or whether they bave funds of their own sufficient for their 
immediate needs. 

Consular officers are not authorized to pay from United States funds any part 
of the hospital bills of American seamen who become ill or are injured 
while members of the crew of a vesse! and are placed in a hospital by the 
master of the vessel and later discharged by the consul for illness or injury. 
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Comptroller General McCarl to the Secretary of State, January 16, 1923. 


I have your letter of December 21, 1922, requesting decision of 
questions presented as follows: 

1. When a seaman becomes ill or is injured in the service of the ship and is 
formally discharged by a consular officer, is the consular officer authorized to 


extend relief to him without regard to the question of destitution, or should the 


vessel be required to pay the expenses of medical treatment and subsistence 
under such circumstances? 


2. When a seaman becomes ill or is injured through his own wilful miscon- 
duct or neglect of orders and is discharged, should a consular officer extend 
relief to him even though he may have sufficient funds to defray the cost of his 
own maintenance and repatriation? 

3. If the seamen referred to in questions one (1) and two (2) have not been 
discharged, who shall be required to defray the expenses? 

4. If the seaman referred to in question two (2) is not discharged and has 
not sufficient funds to defray his own expenses ,is the consular officer required 


to defray the expenses in excess of the seaman’s own funds? 
5. If a seaman becomes ill or is injured while a member of the crew of a 


vessel and is placed in a hospital by the master of the vessel and is later dis- 
charged by the consul for illness or injury. how should the total expense in- 
curred be divided for payment? 


These questions can properly be considered by this office only in so 
far as they relate to payments to be made by the consular officer. 
The rights and liabilities as between the members of the crew and 
the vessel or the master thereof and the duties of the consular officer 
with respect to the enforcement of such rights and liabilities are not 
primarily for determination by this office. 

Section 4577, Revised Statutes, makes it the duty of consular 
officers to provide at the expense of the United States for subsistence 
and return to the United States of American seamen found destitute 
within their districts. 

Section 4581, Revised Statutes, as amended, provides that if the 
seaman is discharged before a consul on account of injury or illness 
incapacitating him for service “ the expense of his maintenance and 
return to the United States shall be paid from the fund for the main- 
tenance and protection of destitute American seamen.” 

Under these statutory provisions the only instances in which a 
consular officer is specifically required to make payments from 
United States funds on account of American seamen are when an 
American seamen is found destitute within his district and when 
an American seaman is discharged by or before him on account of 
injury or illness incapacitating said seaman for service. 

The subsistence or maintenance required to be furnished in these 
cases.is such only as may be necessary pending the return of the 
seaman to the United States at the earliest practicable date. Such 
relief may be furnished an American seaman discharged by or be- 
fore a consular officer on account of injury or illness incapacitating 
him for service regardless of whether said seaman may have funds 
of his own sufficient for his immediate needs; and the fact that the 
injury or illness may have resulted from his own misconduct does 
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not affect the seaman’s right to such relief. Questions 1 and 2 are 
answered accordingly. 

A consular officer is not required by law to furnish relief from 
United States funds to a seaman who has not been discharged unless 
said seaman is found destitute within the consular officer’s district. 
Questions 3 and 4 are answered accordingly. 

The consular officer would not be authorized to pay from United 
States funds any part of the hospital bill in the case presented in 
question 5. See 14 Comp. Dec., 570; 15 id., 348. 

The act of June 1, 1922, 42 Stat., 603, contains a provision as fol- 
lows: 


For relief and protection of American seamen in foreign countries, and in the 
Panama Canal Zone, and shipwrecked American seamen in the Territory of 
Alaska, in the Hawaiian Islands, Porto Rico, the Philippine Islands, and the 
Virgin Islands, $220,000: 


This appropriation does not give to the seamen any rights in addi- 
tion to those given under the provisions of sections 4577 and 4581, 
Revised Statutes, supra, but with respect to your administrative dis- 
cretion in the use of said appropriation see 1 Comp. Gen., 583, and 2 
id., 32. : 


OVERTIME OF RAILWAY POSTAL CLERKS. 


Payment for overtime to railway postal clerks under the act of June 5, 1920, 
41 Stat., 1050, may only be made when the aggregate overtime exceeds ag- 
gregate deficiencies computed from March 1, 1922, or the date the employee 
entered the service if subsequent to that time, on the basis of an average of 
eight hours’ service daily, there being no authority to drop the deficiencies 
at the end of the fiscal year or at any other time. 1 Comp. Gen., 496, 
affirmed. 


Comptroller General McCarl to the Postmaster General, January 17, 1923. 

I have your letter of December 19, 1922, inclosing a memorandum 
from Mr. W. M. Collins, president, Railway Mail Association, and 
requesting decision whether the deficiency in time remaining at the 
end of a fiscal year as an offset against overtime of a railway postal 
clerk may properly be dropped and the employee allowed and paid 
for overtime accruing during one fiscal year notwithstanding the 
deficiency for the preceding fiscal year. 

The method or procedure to be followed in computing and paying 
for overtime in the case of railway postal clerks is set forth in decision 
of this office dated March 11, 1922, 1 Comp. Gen., 496. It will be seen 
from said decision that the law authorizes the payment of regular 
or straight-time compensation for service averaging less than eight 
hour per day, including allowance for lay-off periods, and on the 
basis of 306 days per annum; but that payment for overtime is au- 
thorized only for time served in excess of an average of eight hours 
daily for 306 days per annum, 
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In order to determine whether there has been overtime service 
for which payment is authorized it is necessary to consider the days 
on which less than eight hours’ service is rendered as well as the 
days on which the service exceeds eight hours. Accordingly, it was 
held that, beginning March 1, 1922, or the date the employee enters 
the service, if such entrance is subsequent to said date, a record should 
be kept of the hours of service on each day; and at the end of each 
month if the aggregate excess exceeds the aggregate deficiency the 
overtime thus accruing may be paid for with the next regular pay- 
ment, and if the aggregate deficiency exceeds the aggregate excess 
the net deficiency thus accruing must be carried forward for consid- 
eration in determining whether there is overtime in the succeeding 
month for which payment is authorized. See the decision of March 
11, 1922, as modified by letter to you dated April 7, 1922. Unless the 
average daily service computed in the manner indicated in the deci- 
sion of March 11, 1922, exceeds eight hours, there is no overtime for 
which payment is authorized under the law. 

Consideration has been given to the memorandum submitted by 
Mr. Collins, but there appears no reason for dropping accrued de- 
ficiencies at the end of a fiscal year or any other period. 

The question presented is answered in the negative. 


PURCHASES—GENERAL SUPPLY COMMITTEE SCHEDULES. 


Where the General Supply Committee has entered into a contract with a certain 
firm or individual to furnish all articles of certain specifications required 
for the Government service, the fact that such articles may be obtained at 
a lower price or of a superior quality from some other private firm or indi- 
vidual does not authorize their purchase from other than the General Supply 
Committee contractor. 


Comptroller General McCarl to the Secretary of the Treasury, January 

17, 1923. 

I have your letter of January 3, 1923, requesting decision whether 
you are authorized to purchase from the Sieber Products Manufac- 
turing Co., for use of the Bureau of Internal Revenue, loose-leaf 
strap binders of the same size and general specifications as the 
binders for which contract has been made for the fiscal year 1923 
with the Kalamazoo Loose Leaf Binder Co. 

It is understood from your submission that the needs of the 
Bureau of Internal Revenue were considered when the contract was 
awarded to the Kalamazoo Loose Leaf Binder Co., and that the 
binders which said company is furnishing and is required to furnish 
under said contract are satisfactory and meet the requirements of 
the Bureau of Internal Revenue. 

The reasons assigned for the desire to purchase from Sieber 
Products Manufacturing Co. are that the binders manufactured by 
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said company are regarded by the Bureau of Internal Revenue as 
superior to the Kalamazoo binders and may be obtained at a lower 
price than the contract price of Kalamazoo binders. While these 
reasons were very proper for consideration by the General Supply 
Committee in connection with the awarding of the contracts for 
binders they are not for consideration now. 

If a contract has been made with the Kalamazoo Loose Leaf 
Binder Co. for all binders of certain specifications required for cer- 
tain services during the fiscal year 1923, with which said company 
is complying, there would appear now no authority to contract with 
others for similar articles. The question submitted is answered in 
the negative. 


RECREATIONAL EQUIPMENT FOR RESIDENT VOCATIONAL 
SCHOOLS OF VETERANS’ BUREAU. 


Recreational equipment when certified by medical officers of the Veterans’ 
Bureau as useful and reasonably necessary to the care and treatment of 
beneficiaries of that bureau undergoing medical care and treatment at 
resident vocational schools may be purchased from the appropriation for 
medical and hospital services, but not from the appropriation for voca- 
tional training for fisca! year 1923, that appropriation not providing for 
medical treatment of trainees. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 18, 1923. 


I have your letter of December 9, 1922, as follows: 


The resident vocational schools of this bureau have been established to pro- 
vide vocational training and afford training opportunities to beneficiaries of 
this bureau who are in need of special medical care and nursing followup while 
in receipt of training. As a part of the administration of such schools, with 
one exception, the medical officer in attendance passes on the type and amount 
of work assigned and accomplished by each trainee every day, the assignment 
being determined by the trainee’s physical and mental condition. 

At such schools the medical officers certify that certain recreational equip- 
ment is useful and reasonably necessary for the mental and physical restora- 
tion of trainees who are there resident and under the general care of the bureau. 

By your opinion dated April 10, 1922 (A. D. 6595), it was held that “ Provi- 
sion for keeping up the morale of a hospital by proper recreation and amuse- 
ments for its patients is generally considered an important part of their treat- 
ment, especially in certain classes of cases. If in your judgment the rental of 
motion-picture films and employment of an operator are useful and reasonably 
necessary to the medical treatment of bureau patients, there is no legal objec- 
tion to payment of such expenses from the proper bureau appropriation for 
medical and hospital services.” 

By your opinion rendered October 25, 1922 (Review No. 3103), it is ap- 
parently indicated that similar expenditures would not be authorized at train- 
ing schools. This opinion, however, suggests an exception in psychopathic 
eases; and for this reason I desire to invite your attentio: to the condition 
existing at the resident vocational schools as herein stated. 

Your opinion is therefore requested as to whether or not this bureau is au- 
thorized to furnish certain athletic and recreational equipment which, in the 
opinion of medical officers in attendance at vocational schools are desirable, 
useful, and reasonably necessary for the mental and physical restoration of 
trainees. 


The decision of this office of October 25, 1922, dealt with the use 
of the general appropriation for vocational rehabilitation for the 
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purchase of baseball equipment as an expense of such rehabilitation. 
The question of the use of the appropriation for recreational equip- 
ment as part of the medical treatment of trainees was not raised in 
that case. 

The appropriation for expenses of vocational training for the 
current fiscal year does not provide for medical treatment of trainees, 
and therefore is not available for the expense of recreational equip- 
ment as an aid to such treatment. The appropriation for medical 
and hospital services, however, is available for payment of such ex- 
pense as part of the treatment of beneficiaries of the bureau, includ- 
ing vocational trainees. Where, as in this case, the trainees are in 
resident vocational schools undergoing medical care and followup 
treatment, there is no legal objection to purchase from the appropria- 
tion for medical and hospital services of recreational equipment cer- 
tified by medical officers of the bureau to be useful and reasonably 
necessary to such care and treatment. 


ACCOUNTABILITY FOR MISAPPROPRIATED PROPERTY. 


Where an officer of the Army misappropriates and sells public property and 
converts the proceeds thereof to his own use the amount with which he 
is to be charged and heid responsible is the actual value of the property so 
misappropriated and not the amount of money received therefor by him. 


Decision by Comptroller General McCarl, January 18, 1923. 

Charles E. Schwarz, formerly first lieutenant, Quartermaster 
Corps, requested October 21, 1922, a review of settlement W-150096, 
dated August 15, 1922, because of an excessive stoppage against 
his pay to cover the value of Government property misappropriated 
by him. , 

After debiting claimant to the extent of $2,500 as due the United 
States for 146,000 pounds of steel rails, the sum of $47.50 was al- 
lowed in the settlement of August 15, 1922, with the statement that: 


Claim for difference between $47.50 and $1,470 is disallowed for reasons as 
follows: Claimant is held responsible for misappropriation of Government 
property in the amount of $2,500 as shown above. 


It appears that Lieutenant Schwarz was transportation officer at 
the Army supply base, Port Newark, N. J:, and that on December 
15, 1920, was tried by a general court-martial at Governors Island, 
N. Y., and found guilty of willfully misappropriating and selling 
approximately 146,000 pounds of used steel rails belonging to the 
United States and valued at about $2,500, for which the said Schwarz 
received and immediately converted to his own use and benefit the 
sum of $1,300; that he did also knowingly and unlawfully apply 
to his personal use $830.50 received from the Willys Corporation, 
Elizabeth, N. J., in payment on a lease of a Government-owned loco- 
motive crane, and $638, moneys of the United States furnished and 
intended for the use of the military service. The sentence of dis- 
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missal and confinement at hard labor for three years was approved 
to take effect September 29, 1921. General Court Martial Order No. 
70, War Department, September 26, 1921. There had accrued to 
September 29, 1921, date of claimant’s dismissal from the service, 
pay and allowances in the sum of $2,649.04, from which was de- 
ducted $101.54 for rations furnished, leaving a balance due him of 
$2,547.50, which amount per voucher No. 3524, December, 1921, 
accounts of Maj. E. O. Hopkins, Finance Department, was taken up 
in that officer’s quartermaster collections, to apply toward the exist- 
ing indebtedness to the United States. 

During the investigation of the matter it appears that the sum of 
$1,470, of which $832 represented crane-hire money and $638 ticket 
money, was taken from the safe of Lieutenant Schwartz in the office 
at the Port Newark Terminal, New Jersey, for which he was given 
a receipt on November 17, 1920, by Capt. W. E. Cashman, Quarter- 
master Corps, and it was that amount for which claim was originally 
made. 

The Chief of Finance reported on December 22, 1922, that the 
records of his office show claimant indebted to the United States in 
the sum of $2,768.50, in satisfaction of which should be applied the 
$832.50 and $638 refunded by the officer to Captain Cashman. As 
the amount of money received from the lease of the crane which the 
officer was found guilty of having misappropriated was $830.50, credit 
must be limited thereto. Considered together with the sum of $638, 
refunded as ticket money, the total credit to be given is $1,468.50. 
According to the statement of the Chief of Finance that the amount 
charged against claimant was $2,768.50, there would still remain 
unsatisfied the sum of $1,300, which the officer was found guilty of 
actually receiving from the sale of the rails and applying to his 
own use. The claimant contends that he should have been debited 
in the settlement with the amount he received, namely, $1,300, 
instead of $2,500 which the court-martial order cited as the value 
of the rails. 

It is provided in section 1138, Revised Statutes, that: 

No officer belonging to the Quartermaster’s Department, or doing the duty of 
a quartermaster or assistant quartermaster, shall be concerned, directly or 
indirectly, in the purchase or sale of any article intended for or appertaining to 
said department of service, except on account of the United States; nor shall 
any such officer take or apply to his own use any gain or emolument for negoti- 


ating or transacting any business connected with the duties of his office, other 
than that which may be allowed by law. 


By section 1139, Revised Statutes, the Quartermaster General, 
under the direction of the Secretary of War, is authorized to pre- 
scribe and enforce a system of accountability for all quartermaster’s 
supplies to the Army or to officers. 

Accountability and responsibility devolve upon any person to 
whom public property is intrusted and who is required to make 
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returns therefor, and responsibility without accountability devolves 
upon one to whom such property is intrusted but who is not required 
to make returns therefor, paragraph 657, Army Regulations, 1913. 

Should an officer charged with public property fail to render 
the prescribed returns thereof within a reasonable time, a settlement 
of his accounts will be made by the proper bureau of the War 
Department, and the money value of the property with which he 
is charged will be reported against him for stoppage, paragraph 
700, Army Regulations, 1913. 

These provisions were incorporated in the Manual for the Quar- 
termaster Corps, 1916, as paragraphs 2026 and 2008, respectively, 
for the guidance of that branch of the service. 

The value of a commodity is its estimated worth, or the amount 
which can be obtained by the owner in exchange when placed upon 
the market. It is that amount and not what was received by the 
officer in consummation of the fraudulent transaction that should 
be charged against him. 

The specifications of the general court-martial stated the ap- 
praised value of the rails to the Government to be $2,500, and set- 
tlement must be made accordingly. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 


APPROVED SENTENCES OF DECK AND SUMMARY COURTS-MAR- 
TIAL—EFFECT OF SETTING ASIDE OF, FOR PAY PURPOSES. 


The setting aside by the Secretary of the Navy of the proceedings of a deck 
or summary court, pursuant to the act of February 16, 1909, 35 Stat., 621, 
does not restore pay theretofore forfeited under a sentence approved and 
carried into effect prior to the setting aside of the proceedings as prescribed 
in the act of February 16, 1909, 35 Stat., 623, as amended by the act of 
August 29, 1916, 39 Stat., 586, and pay checked pursuant to such an ap- 
proved sentence prior to the setting aside of the proceedings may not be 
restored because of such setting aside; if the sentence in itself, apart from 
the action of the Secretary as to setting aside of the proceedings, be ab- 
solutely void, as distinguished from merely erroneous or voidable, no 
forfeiture of. pay has occurred thereunder, and any pay checked as such 
should be restored. 


Comptroller General McCarl to the Secretary of the Navy, January 19, 1923. 


I have your submission of September 7; 1922, requesting decision 
whether the setting aside by you of the proceedings, findings, and 
sentences of summary or deck courts after their approval by the 
convening authority and the carrying of them into effect, either in 
whole or in part, entitles the person in whose case you have thus 
acted to have restored any amount that may have been withheld by 
the carrying into effect of the sentence prior to your action in the 
matter. 

The present submission states that the instructions issued 
“cautioned the naval service that sentences of courts-martial (ex- 
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cept where such sentences would result in the bad-conduct discharge 
of men not on first enlistment) are carried into execution upon the 
approval of the convening authority (or the immediate superior in 
command), and the Secretary of the Navy is therefore precluded 
from exercising his power to remit or mitigate the sentences of such 
courts-martial except such portions thereof as have not been fully 
executed,” but that “distinct and separate from this power of the 
Secretary of the Navy is the power to review the legal aspects of 
courts-martial and to determine under the provisions of section 9 
of the act of February 16, 1909, 35 Stat., 621, whether or not the 
trial was legally conducted and whether or not the sentence is one 
which may be administered under the statutes.” 

The submission concludes that in so far as the rulings of the Comp- 
troller of the Treasury and the General Accounting Office are con- 
cerned, the remission or mitigation of the sentence of a court-martial 
by the Secretary of the Navy is of effect to restore only the unexe- 
cuted portion thereof and have reference only to those courts-martial 
which are in due form and legally correct, but that the setting aside 
of the sentence of a court-martial because of legal defects results in 
a sentence being without effect and void, and for that reason the 
restoration of such sums as may have been checked against the pay 
of the person involved is merely an adjustment made necessary by 
accounting procedure, and the action of the Secretary of the Navy in 
such cases is to be clearly recognized as in nowise similar to the remis- 
sion or mitigation of a sentence which is legally correct and which 
can be effective only upon such portion of the sentence as remains 
unexecuted. 

The sentence of a deck court may by express statutory authoriza- 
tion be carried into effect or execution upon the approval of the 
convening authority or his successor in office, and the sentence of a 
summary court upon said approval, with, in addition, the approval 
of his immediate superior in command if other than such convening 
authority or successor, independently of action by the Secretary of 
the Navy in the matter. Act of February 16, 1909, 35 Stat., 623, 
as amended by act of August 29, 1916, 39 Stat., 586. See also Naval 
Courts and Boards, pages 61, 215, and article 53, section 1624, 
Revised Statutes. 

Notwithstanding, however, the carrying of said sentences into 
effect in whole or in part as indicated, the Secretary of the Navy 
is expressly authorized to “set aside the proceedings” of the deck 
or summary courts imposing them, or as to the sentences “ remit 
or mitigate ” them in whole or in part. Section 9, act of February 
16, 1909, 35 Stat., 621. 

Whether, when the Secretary of the Navy has set aside the pro- 
ceedings of deck or summary courts, forfeitures of pay of men in the 
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naval service which have become executed by the carrying into effect 
of the approved sentences of said courts may be restored depends 
upon whether the sentences in themselves, apart from the action of 
the Secretary of the Navy therein, are absolutely void as distin- 
guished from merely erroneous or voidable. If void there has been 
no forfeiture of any pay under them while in the service and any 
pay checked as a forfeiture should be restored. If, upon the other 
hand, the sentences in themselves were valid or voidable ones and in 
the carrying of them into execution pay has in fact become forfeited 
prior to the setting aside of the proceedings, there can be no restora- 
tion of it and the setting aside of the proceedings creates no right 
to it. 

Whether the approved sentence be valid or void or voidable de- 
pends, of course, upon whether the deck or summary court impos- 
ing it possessed jurisdiction to impose it and in doing so acted within 
its lawful scope. If said court possessed jurisdiction, the approved 
sentence is not voidable merely because of the defective exercise by 
the court of its jurisdiction, and whatever was done that the court 
could do must be presumed to have been properly done. 

The statute confers upon the Secretary of the Navy authority to 
“set aside the proceedings” of “any naval court-martial,” and 
neither specifies the causes for which that may be done nor limits 
the doing so to the proceedings only of deck and summary courts 
the sentences of which it expressly authorizes to be carried into 
effect independently of action by the Secretary of the Navy in the 
matter. Act of February 16, 1909, supra, as amended. 

If the proceedings of the summary or deck courts are set aside for 
causes other than those rendering the approved sentences imposed 
absolutely void—as distinguished from merely erroneous or void- 
able—pay which was forfeited by the carrying into effect of such 
sentences prior to the setting aside of the proceedings can not be 
restored. On the other hand, if such proceedings are set aside for 
causes which in themselves render such approved sentences absolutely 
void, any pay checked during service because of such sentences prior 
to the setting aside of the proceedings has not been forfeited and 
may be restored. 


MEDICAL TREATMENT WHILE ON FURLOUGH—ENLISTED MEN 
OF ARMY. 


A pass issued to an enlisted man of the Army for 24 hours or over is a furlough 
within the meaning of the act of July 9, 1918, 40 Stat., 866, and payment 
for private medical treatment received by an enlisted man while so absent 
may not be made from public funds. 


Decision by Comptroller General McCarl, January 20, 1923. 
Harry Beebe, formerly private, Twenty-first Company, Sixth 
Training Battalion, One hundred and fifty-first Depot Brigade, re- 
60549° —23—Vol. 2 30 
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quested October 28, 1922, review of settlement No. W-810038, dated 
February 16, 1922, disallowing his claim for $45 as reimbursement of 
expenditures made by him during the period September 16 to 30, 1918, 
for medical services when he was ill at his home with influenza. 

The claimant represents that he went to his home from Camp 
Devens, Mass., on September 16, 1918, at 12 o’clock noon, on a pass 
extending to 12 o’clock midnight, September 17, 1918, and became 
ill soon after reaching home. He telegraphed the military authori- 
ties at Camp Devens and received a reply to “see doctor and have 
him communicate with this office immediately regarding your con- 
dition.” A private physician was summoned, who diagnosed the 
illness as influenza, and claimant remained under his care from 
September 16 to 30, 1918, and it is claimed that the resulting expense 
of $45 should be assumed by the United States. 

The act of July 9, 1918, 40 Stat., 866, which provided funds for 
the support of the Medical Department of the Army for the fiscal 
year in which the expenditures in the instant case were made, con- 
tained an inhibition against the use of the funds for the medical 
care and treatment of enlisted men of the Army by civilian physi- 
cians while on furlough. The question presented for decision re- 
solves itself into whether claimant was on furlough at the time of 
his illness. 

It is admitted that he was on a pass of over 24 hours’ duration 
at the time of the illness. The pass was one for 48 hours’ duration, 
and it has been held that such a pass is a furlough within the meaning 
of the law prohibiting the use of public funds for payment for 
medical service secured by a soldier while thereon and that he could 
not bring himself into a duty status for the purpose of escaping the 
application of the prohibition by telegraphing information of his 
condition to his commanding officer. 23 Comp. Dec., 543; 1 Comp. 
Gen., 137, 440. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


JURORS—GOVERNMENT EMPLOYEES IN STATE COURTS. 


Civil employees of the United States who attend State courts as jurors are not 
entitled to compensation for the time so absent from duty except so far 
as they may be entitled to leave of absence with pay and their absence 
from duty is charged to such leave. 


Comptroller General McCarl to the Secretary of the Navy, Janvary 22, 1923. 
There was received your letter of January 9, 1923, as follows: 


Mr. Harry Ewing, shipfitter helper, at the Philadelphia Navy Yard, has sub- 
mitted a request for pay for twenty days, Mareh 6th to 10th, inc.; Mareh 13th 
to 17th, inc.; March 20th to 24th, ine.; and March 27th to 31st, ine., while 
serving as a member of the grand jury for the Court of Oyer and Terminer and 
Quarter Sessions fur the county of Philadelphia. 

Miss Anna M. Conran has also applied for pay during the time in which 
she served as a juror in the Court of Quarter Sessions of the peace of the 
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eounty of Philadelphia, for seven days, on March 6th, 8th, 9th, 13th, 14th, 15th, 
and 16th, 1922. During this time she was absent one day on this duty on 
leave with pay. On the remaining six days she was absent on leave with- 
out pay. 

Your decision is requested as to whether these employees may be lawfully 
paid while absent from their employment under the circumstances mentioned. 


It appears that Harry Ewing was absent from his place of 
employment without pay during the period he served as grand juror 
for the Court of Oyer and Terminer and Quarter Sessions for the 
county of Philadelphia, a county court of the State, and that Miss 
Conran was on leave with pay for one day of the time she served as 
a juror in the Court of Quarter Sessions of the peace of the county 
of Philadelphia, a county court of the State, and for the remaining 
six days she was absent on leave without pay. 

The claimants attended a State court in obedience to a summons, 
the same as any other private citizens of the State are required to 
do under the circumstances, necessarily giving their time to the 
State and receiving therefrom the compensation provided by State 
law for such services. They performed no services for the Fed- 
eral Government during this time and, the Federal Government not 
being an interested party, no payment may be made to said employ- 
ees except for the one day’s time Miss Conran‘was absent on leave 
with pay. 


CONTRACTS—UNCONSCION ABLE. 


The exception to the general rule requir ng formal contracts to be performed 
accorcing to their terms which permits payment on a quantum meruit basis 
when the work to be performed is so grossly disproportionate to the esti- 
mate as to make the contract so inequitable and unfair that it is unc n- 
scionable can only be invoked when the contract taken as a whole comes 
within such excepticn. the fact that particular items of the contiact are 
grossly in excess of the est.mates therefor being insuflicient for the purpose. 


Comptroller General McCarl to the Secretary of War, January 23, 1923. 

There was received December 8, 1922, by your authority, from the 
office of the Chief of Engineers, request for decision as to whether 
an additional payment of $856.34 was authorized to be made to the 
Johnson Iron Works Dry Dock & Shipbuilding Co. (Inc.) for elec- 
tric welding on gate seats of the U. S. dredge Benyaurd under a state- 
ment of facts, as disclosed by the papers forwarded, as follows: 

Under date of October 15, 1921, the third d'strict engineer adver- 
tised for bids for overhauling, in certain parti ulars, the dredge 
Benyaurd, Among other things, prospective bidders were info med 
that: 

All fasten ngs on dumping gates to be repaired where needed. gates to be 


refitted and made as near tight as possible, and all bent gate rods to be taken 
out. straightened, and replaced. 


and that: 


The dredge Benyaurd 1s at the dry dock of the Johnson Iron Works and 
Shipbuilding Company, and all intending bidders are requested to thoroughly 
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examine the work to be done before submitting their bid. Award will be 
made to the lowest responsible bidder for the entire work. The dredge may 
be seen in the water on Monday, October 17th, 1921, and in the dock on Tues- 
day, Oct. 18, 1921. Any material which is removed from the dredge and 
replaced by new material will remain the property of the United States; and 
all material which is to be used must be furnished by the contractor, unless 
otherwise specified herein. Any material which is to replace the old mate- 
rial which is to be removed must be of the same make and grade or fully 
acceptable to the inspector. Any part of the dredge or machinery which it is 
necessary to disturb during repairs must be put back in like condition when 
the work is completed. No extra work will be allowed unless specifically 
authorized in writing by the inspector. If there is any work which might 
develop while the boat is under repairs a supplemental bid for such work must 
be submitted for approval. 


The bid of the Johnson Iron Works Dry Dock & Shipbuilding 
Co. (Inc.), named a price of $734 for the item of repairing the lot 
of gates and the total of approximately $14,000 for all of the 37 
items, which, being the lowest, was accepted. Prior to the opening 
of the bids a memorandum of the estimated work on the vessel, 
including work on the gates and gate seats, was given to the con- 
tractors showing 43 linear feet of electrical welding to be done on 
the seats. In carrying out the repairs 86} linear feet of welding 
was actually done, and the contractor claims an additional suin of 
$856.34 for the 433 feet of welding in excess of the number of feet 
stated in the memorandum. 

The agreement was to make specified repairs, etc., to the Benyaurd 
for a certain total sum. As one of the 37 items, it agreed to repair 
all of the fastenings on the dumping gates and make the gates as 
nearly tight as possible. Prospective bidders were enjoined to thor- 
oughly examine the work to be done before submitting their bid, 
and there was nothing in the accepted bid which limited the welding 
to be done to 48 or any other number of feet. The memorandum 
estimating the welding at 43 linear feet was not specifically referred 
to, or otherwise incorporated, in the agreement and is not necessarily 
a part thereof. 

It is a general rule of law that where a contractor obligates him- 
self to do certain work according to an estimate for a lump sum he 
is required to perform the same. The exception to the general rule 
is that where the work done is so grossly disproportionate to the 
estimate that it makes the contract so inequitable and unfair that it 
is unconscionable, the contractor is entitled to recover on a quantum 
meruit basis. 

It is apparent that if all of the work done was 100 per cent more 
than the estimate the exception to the general rule would apply, 
but the exception to the general rule does not apply where the work 
in one particular item is 100 per cent more than what was estimated. 
Agreements must be considered as a whole. It may be that for the 
other 36 items the work was not as much as was estimated. If the 
rule of guantum meruit is applied, it must be applied to the whole 
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contract and not to one particular item in the contract. It is appar- 
ent that in this case the contractor relied upon the total price for 
36 items, and is satisfied with the same, but seeks to set aside as to 
one item only and apply the rule of quantum meruit. This he can 
not do. The contractor is bound by the agreement and is entitled 
to receive the total price and no more. 

Payment of the voucher is unauthorized. 


ADVANCE PAYMENT FOR SUBSCRIPTIONS TO PERIODICALS. 


Subscriptions to periodicals for periods not exceeding one year, when neces- 
sarily ordered at a time during a fiscal year that will necessitate some 
deliveries in the succeeding fiscal year, may be charged under the appro- 
priation current when the order was placed, but payments in advance for 
subscriptions in excess of one year are not authorized. 

The restriction in the act of March 15, 1898, 30 Stat., 316, against the purchase 
of law books, books of reference, and periodicals for executive departments 
or Government establishments at the seat of Government unless specifi- 
cally appropriated for is not applicable to purchases for field use. 

Decision by Comptroller General McCarl, January 24, 1923. 

The Chief, Interior Department Division, this office, submitted 
January 13, 1922, the matter of payment in advance for periodicals, 
act of March 4, 1915, 38 Stat., 1049, holding, in substance, that the 
claim of the McGraw Hill Co. (Inc.). amount $8, for two years’ 
subscription to Engineering News-Record, August 1, 1922, to July 
31, 1924, is only chargeable under the appropriation sought to be 
charged, “ Geological Survey, 1923 (gauging streams, etc.),” to the 
extent and in the amount of one year’s subscription and that pay- 
ment for more than one year’s subscription is not authorized. 

The facts appear that the periodical ordered was for field use, 
and was not, therefore, for use of any executive department, etc., 
at the seat of government, act of March 15, 1898, 30 Stat., 316; that 
the order was placed for a two- -year subscription, payable in advance, 
because of a saving of 20 per cent in the cost by reason thereof ; wal 
that, but for such saving, the order could have and would have been 
placed for a one-year subscription, or for a subscription for a lesser 
period of time. 

The appropriation sought to be charged, 42 Stat., 586-587, reads: 


For every expenditure requisite for and incident to the authorized work of 
the Geological Survey * * * under the following heads: 
= o - = * . . 
Yor gauging streams and determining the water supply of the United States, 
the investigation of underground currents and artesian wells, and the prepara- 
tion of reports upon the best methods of utilizing the water resources, $180,000, 
of which $25,000 may be used to test the existence of artesian and other under. 


ground water supplies suitable for irrigation in the arid and semiarid regions 
by boring wells; * * 


The provision in the act of March 4, 1915, 38 Stat., 1049, as to 
payment for subscriptions in advance, reads: 


Sec. 5. That hereafter subscripticns to periodicals. which have been certified 
in writing by the respective heads of the executive departments or other 
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Government establishments to be required for official use, may be paid in ad- 
vance from appropriations available therefor. 


In construing section 5 of the act of March 4, 1915, 22 Comp. Dec., 
586, it was said that “Said provision was enacted to overcome the 
prohibition contained in section 3648 of the Revised Statutes * * * 
and was not intended to authorize payments from appropriations not 
available therefor.” 

The appropriation sought to be charged appears otherwise avail- 
able for subscriptions to periodicals, but not generally for services 
extending beyond the period for which the appropriation was pro- 
vided, namely, the fiscal year ending June 30, 1923. 

Where a subscription is for a period not exceeding a year, if the 
order is necessarily placed at a time during a fiscal year which will 
necessitate some deliveries in the succeeding fiscal year, and if the 
appropriation for such succeeding fiscal year was not available for 
oligation, ete., at the time such order was necessarily placed, the 
whole year’s subscription mey be charged under the appropriation 
thus current and available. 

The conclusion of the auditing division is approved. 


fRAVEL ALLOWANCE ON AND AFTER SEPTEMBER 22, 1922— 
ENLISTED MEN OF THE ARMY. 


Enlisted men of the Army discharged on or after September 22, 1922, are en- 
titled under the act of that date, 42 Stat., 1021, to travel allowance only 
to the place of enlistment, enrollment, or muster into the service for the 
expiring enlistment, and not to the place of original entry into the service 
in a prior enlistment, and if the place of discharge and place of enlistment 
are one and the same no travel allowance is payable. 


Decision by Comptroller General McCarl, January 24, 1923. 


Settlement No. W-155504, this office, dated November 23, 1922, 
allowed George F. Austin, first sergeant, Service Company, Twenty- 
third Infantry, United States Army, $105 travel allowance on dis- 
charge October 10, 1922, which represented 5 cents per mile for 
2,100 miles from Camp Travis, Tex., place of discharge, to Wor- 
cester, Mass., bona fide home, under the act of February 28, 1919, 
40 Stat., 1203. 

The record shows that claimant originally enlisted in the Army 
March 22, 1899; that he served continuously through several enlist- 
ment periods until October 10, 1919, when discharged at Camp 
Travis, Tex., and reenlisted next day at same place for three years, 
from which enlistment he was discharged at Camp Travis, October 
10, 1922, by reason of which he claimed travel allowance to his home. 

The act of February 28, 1919, supra., which gave an option to 
enlisted men honorably discharged from the Army to receive travel 
allowance from place of discharge either to their actual bona fide 
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home or residence, or original muster into the service, at the rate of 
5 cents per mile, was amended by the act of September 22, 1922, 
42 Stat., 1021, providing, in part, as follows: 

Hereafter an enlisted man discharged from the Army, Navy, or Marine 
Corps, except by way of punishment for an offense, shall receive 5 cents per 


mile for the distance from the place of his discharge to the place of his ac- 
ceptance for enlistment, enrollment, or muster into the service: * * 


This act, applicable to all discharges of the character mentioned 
therein, occurring on and after September 22, 1922, took away the 
election or option to receive travel pay to one of two places granted 
by the previous law, and limited computation of the allowance to 
place of acceptance for enlistment, enrollment, or muster into the 
service, 

The “place of acceptance of enlistment, enrollment, or muster 
into the service,” relates to the current enlistment or enrollment 
period, the discharge from which is the basis for the claim for travel 
allowance, and not a man’s original entrance into the service. 5 
Comp. Dec., 488; 7 id., 606; id., 648. 

Accordingly, in the present case claimant had no right to travel 
allowance by reason of his discharge of October 10, 1922, because 
the place of acceptance for enlistment, Camp Travis, Tex., was also 
the place of discharge. 

Upon review of the matter the settlement is reversed and the sum 
of $105 certified due the United States. 


RETAINER PAY—NAVAL RESERVE FORCE—CHANGE OF ADDRESS. 


The tact that checks for retainer pay mailed to a member of the Naval 
Reserve Force at the various addresses furnished by him were returned 
by the postal authorities as being incorrectly addressed raises the pre- 
sumption that ie has not made such reports concerning his movements 
and occupations as required by the act of August 29, 1916, 39 Stuat., 588, 
as a condition precedent to the payment to him of retainer pay. 


Decision by Comptroller General McCarl, January 25, 1923. 


Obe Franklin Hall, former seaman, second class, United States 
Naval Reserve Force, applied November 28, 1922, for review of set- 
tlement N-274401, dated November 11, 1922, by which was dis- 
allowed his claim for retainer pay for the period June 29, 1918, 
date of enrollment, to September 30, 1921, date of discharge. 

The records show that claimant was enrolled in the Naval Reserve 
Force June 29, 1918, as seaman, second class, was confirmed in rating 
November 24, 1918, reported for active duty July 26, 1918, ordered 
to inactive duty January 29, 1919, and discharged September 30, 
1921. 

The Navy allotment office advised claimant by letter dated October 
20, 1922, in part as follows: 


1. Checks covering payment of your retainer pay from 29 June, 1918, date 
of enrollment. to 30 June, 1921, at the rate of $12.00 per annum, the amount 
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due one holding a provisional rank or rating in the Naval Reserve Force, were 
mailed to Pinelevel, Fla., Arcadia, Fla., and Box 225, Brewster, Fla., and 
returned to this office for incorrect address. After numerous attempts to locate 
your new address these checks were canceled. 


In his application for review of the settlement, claimant states: 


Am in receipt of your letter of November 11th, disallowing my claim for 
retainer pay on the grounds that I had not kept you advised as to my move- 
ments. When I was released in Virginia I was instructed to report my move- 
ments to the 7th naval district at Key West to Captain K. C. Palmer. This I 
have done as follows: 

1st, when I went to Penbrook, Fla. 
2nd, when I left Penbrook for Brewster, Fla. 
3rd, when I left Brewster for Arcadia, Fla. 

It is true that I enlisted from Pinelevel, Florida, but when I was released 
I notified the releasing officer at Norfolk that I was going to Arcadia and he 
gave me a card to fill out and mail to 7th naval district upon my arrival 
in Arcadia, which I did. The R. R. fare furnished me was to Arcadia, Fla. 
I have done everything requested of me and have held myself at all times 
subject to call, and respectfully request that my retainer check be sent me 
to Arcadia, Florida. 


The act of August 29, 1916, 39 Stat., 588, provides: 


Retainer pay shall only be paid to members of the Naval Reserve Force upon 
their making such reports concerning their movements and occupations as may 
be required by the Secretary of the Navy. 


The claimant asserts he notified the Commandant 7th Naval Dis- 
trict of several changes of address. It is evidenced that upon the in- 
formation furnished the Navy allotment office mailed the checks for 
retainer pay to claimant at the several places named. These checks 
were not delivered but were returned to the Navy allotment office for 
better address. 

Under such circumstances it is not established that claimant has 
complied with the law and regulations requiring him to keep his 
commanding officer advised as to his address and occupation. This 
requirement is mandatory and it is incumbent upon the reservist that 
accurate, reliable information be furnished the proper authorities to 
the end that communications may be addressed to him with a reason- 
able degree of certainty that they will be delivered. The Navy De- 
partment has reported the failure of the reservist to so do and there 
is no authority upon the present record for allowing the retainer pay. 

Upon review the settlement is sustained. 


LAUNDRY. 


In view of the prohibition in the act of June 10, 1922, 42 Stat., 631, as to the 
allowance of traveling expenses in excess of those actually incurred while 
traveling on duty away from his designated post of duty, an officer of the 
Coast Guard is not entitled to reimbursement for expense of laundering 
clothes soiled while traveling when such expense is not incurred until after 
return to his duty station. f 


Decision by Comptroller General McCarl, January 25, 1923. 
H. R. Searles, lieutenant commander, assistant inspector, United 
States Coast Guard, by letter dated November 13, 1922, applied for 


‘ 
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a review of settlement dated November 9, 1922, disallowing his claim 
(No. T-1251) for laundry bill, in amount $1.57, withheld by Special 
Disbursing Agent S. S. Yeandle, in his October, 1922, account 
(claimant’s voucher for traveling expenses, September 19 to 25, 
1922, in amount $45.93). The laundry was claimed for a period 
of five days from September 20 to 24, 1922, both inclusive, while 
claimant was in actual travel expense status, but the laundering was 
not actually done and paid for until after claimant had returned 
to official headquarters. 

It appears that claimant protested to the commandant of the 
Coast Guard against the deduction of the amount of the laundry 
item from the amount of his traveling expense account as rendered, 
and was advised by the commandant to submit the claim to the 
General Accounting Office for direct settlement. The Coast Guard 
administrative office forwarded to this office a prepared voucher 
therefor with an indorsement stating its disapproval of the item 
for the reason it was thought that an officer was not entitled to 
expenses for personal laundry incurred after returning to his per- 
manent station. 

In his request for review claimant states that as during his 
absence on official travel September 19 to 25, 1922, there was no 
opportunity to have laundry done, his stay in different towns being 
limited to a few hours only, the expense in question was incurred 
after his return to his permanent station, the laundry itself being 
delivered to the laundry company within one hour after his arrival 
at his permanent station; and in support of his claim refers to 
paragraphs 10 and 11 of Treasury Department Circular No. 127. 

The Regulations for the United States Coast Guard, 1916, as 
amended by General Order No. 21, dated October 9, 1922, provide, 
in part: 

Art. 593 (1). Officers when traveling under competent orders, which entitle 
them to actual necessary traveling expenses, shall not be allowed or paid any 
sum in excess of expenses actually incurred for subsistence, nor any sum in 
excess of $7 per day. Until receipt of changes in the regulations relating to 
this feature, the charges shall be confined to necessary expenses actually 
incurred and in accordance with the instructions contained in Treasury Depart- 


ment Circular No. 127, dated March 29, 1922, except as to the maximum allow- 
ance for subsistence. 


Treasury Department Circular No. 127 (Travel Regulations) 
specifies in paragraph 10 the various expenses included under sub- 
sistence, among which is expense for laundry, and specifically pro- 
vides in paragraph 11 that— 

* * * (Expense of laundering and pressing clothes may be prorated for 
the number of days which it covers; but the days shall be specifically stated. 

The act of June 10, 1922, effective beginning July 1, 1922, 42 
Stat., 631, to readjust the pay and allowances of the commissioned 
and enlisted personnel of the Army, Navy, Marine Corps, Coast 
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Guard, Coast and Geodetic Survey, and Public Health Service, pro- 
vides, in part, in section 12: 

Unless otherwise expressly provided by law, no officer of the services men- 
tioned in the title of this Act shall be allowed or paid any sum in excess of 


expenses actually incurred for subsistence while traveling on duty away from 


his designated post of duty, nor any sum for such expenses actually incurred 
in excess of $7 per day. 


Although the need for the laundering here in question may have 
arisen while the claimant was in an official travel status, the actual 
expense of the laundering was not incurred until after he had re- 
turned to his permanent station, when the clothes were sent to the 
laundry company. The regulations do not provide for reimburse- 
ment of such expense. 

Upon a review of the matter the settlement is sustained. 


MILEAGE—OFFICERS OF THE ARMY ON RETIREMENT. 


An officer of the Army retired and ordered to proceed to his home, who because 
of ill health delays traveling to his home for over three and one-half years, 
is not considered as performing travel under orders or on public business, 
and is not entitled to mileage therefor under the act of June 12, 1906, 84 
Stat., 246. 


Decision by Comptroller General McCarl, January 26, 1923. 

Maj. John L. Jordan, United States Army, retired, requested July 
20, 1922, review of settlement No, W-227519, dated July 16, 1921, by 
which was disallowed his claim for mileage, San Irancisco, Calif., to 
College Grove, Tenn., for travel performed April 7 to 20, 1921, under 
order dated September 5, 1917, announcing his retirement from the 
Army and directing him to proceed to his home. The order, para- 
graph 22 of War Department Special Orders, No. 206, is as follows: 

Major John L, Jordan, Ist Infantry, having been examined for promotion by a 
board of officers and found physically disqualified for the duties of major of 
Infantry, by reason of disability incident to the service, his retirement by the 
President from active service with the rank of major, under the provisions of\ 
an act of Congress approved October 1, 1890, and section 52 of an act of Con- 


gress approved February 2, 1901, is announced. Major Jordan will proceed to 
his home. The travel directed is necessary in the military service. 


The act of June 12, 1906, 34 Stat., 246, provides: 


Hereafter officers, active and retired, when traveling under competent orders 
without troops, and retired officers who have so traveled since March third, 


nineteen hundred and five, shall be paid seven cents per mile and no more; 
~ * oa 


Mileage is a reimbursement of traveling expenses, and public busi- 
ness is the foundation on which it rests; it is not an emolument. It 
is payable only for travel on public business pursuant to directions 
contained in a competent military order. Military orders are to be 
obeyed at once or within a reasonable time according to their char- 
acter, and what is a reasonable time will depend on the nature of the 
order and the facts of the particular case. 
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In the case of orders to officers on retirement directing them to 
proceed to their homes, great latitude has been allowed in carrying 
them out, but all the cases are to the effect that where the orders have 
not been extended by some appropriate action of the department 
issuing them and travel was not performed within a year of the issu- 
ance of the order the travel was not within a reasonable time and 
the order was no longer “ competent” to authorize mileage. 4 Comp. 
Dec., 175; 6 id., 24; 9 id., 819; 13 id., 112; 49 Ct. Cls., 703; 23 MS. 
Comp. Dec., 169, October 18, 1902; 28 id., 690, February 19, 1904. 
The order to an officer on retirement to travel to his home can not 
be regarded as an open order for travel to be complied with at any 
future time suiting the pleasure or convenience of the oflicer to 
whom it is issued. 6 Comp. Dec., 25. If an order to an officer on 
retirement to proceed to his home is not obeyed within a reasonable 
time, under the circumstances of the particular case, it loses its char- 
acter as an order to travel on public business; and if the travel is 
subsequently performed, it is at the officer’s pleasure or convenience 
and not under orders within the meaning of the statute. 9 Comp. 
Dee., 822. 

The accounting officers have heretofore ruled that there was no 
authority to pay the mileage account of a retired officer who did 
not obey the order to proceed to his home for five years after retire- 
ment; and also that an officer who did not perform the journey until 
nearly four years after retirement because of his ill health did not 
perform the travel under orders within the meaning of the mileage 
laws. 23 MS. Comp. Dec., 169; 28 id., 690. The facts of this latter 
case are identical with the present case; there, as here, retirement 
became effective on the Pacific coast, and the officer, because of ill 
health, delayed the journey to his home nearly four years. In the 
present case, it appears from papers filed that between the date of 
retirement and date of travel the officer was in hospital, in sanita- 
riums, or under the care of a physician, September 6 to December 12, 
1917; January 1 to February 28, 1918; May 18, 1918, to January 30, 
1919; July 1 to December 23, 1919; and January 29 to June 20, 1920. 
But however meritorious the case may otherwise be, the mere illness 
of the officer could not of itself operate to extend the period within 
which the order to travel was effective, otherwise obedience to a mili- 
tary order may be indefinitely delayed, at the pleasure, convenience, 
or necessities of the officer. Such delay the mileage laws do not 
contemplate when requiring that the travel shall be under competent 
orders, and it makes no exception in favor of officers traveling to 
their homes on retirement. The law is intended for travel in the 
active military service, and it is only on the theory that a retired 
officer is still in the military service and is traveling under an order 
issued to him before his retirement, and to be effective with his re- 
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tirement, that the law has any application. In no other situation 
can retired officers not on active duty be allowed mileage; when not 
on active duty there is, in general, no element of “ public business ” 
in their movements from one place to another. 

Upon a review of the matter, the settlement is sustained. 


TRANSPORTATION OF DEPENDENTS OF OFFICERS OF THE NAVY 
ON PERMANENT CHANGE OF STATION. 


The detachment of an officer of the Navy from the vessel on which serving 
with orders to proceed to his home and await orders is not a “ permanent 
change of station” within the purview of the act of May 10, 1920, 41 Stat.. 
604, and does not entitle him to transportation for his dependents. 


Comptroller General McCarl to the Secretary of the Navy, January 27, 1923. 

I have your letter of November 15, 1922, requesting review of set- 
tlement No. N-54705, dated March 13, 1922, wherein was disallowed 
the claim of Commander Harlow T. Kays, United States Navy, for 
reimbursement of the cost of transportation of dependents from 
Phoenix, Ariz., to St. Louis, Mo., under orders of June 10, 1921, and 
wherein he was found to be indebted to the United States in the 
sum of $121.27, being the difference between the cost of transporta- 
tion furnished from New York to Phoenix ($197.89) and the cost 
of transportation from New York to St. Louis, Mo. ($76.62). 

It appears that under orders of May 19, 1921, Commander Kays 
was detached from the U. 8. S. Rochester, at Newport, R. L., on 
June 2, 1921, and proceeded to his home, Phoenix, Ariz., to “ await 
orders.” His dependents were furnished transportation from New 
York to Phoenix, Ariz. Under orders dated June 10, 1921, he re- 
ported on July 8, 1921, for duty as officer in charge of the Navy 
recruiting station, St. Louis, Mo. Transportation for dependents 
was furnished from Phoenix to St. Louis upon $134.52 having been 
deposited by Commander Kays with the issuing officer. 

Section 12 of the act of May 18, 1920, 41 Stat., 604, provides for 
the furnishing of transportation in kind to an officer’s wife and 
dependent children when an officer is ordered to make a permanent 
change of station. The act defined “ permanent station” to mean 
“a shore station or home yard of the vessel to which the person con- 
cerned may be ordered.” 

You state: 


This department has held that when an officer is detached from duty and 
ordered to his home to await orders he has been ordered to make a perma- 
nent change of station within the meaning of the act of 18 May, 1920. This 
department believes that this is an administrative question which must be 
subject to determination by this department, since the necessity frequently 
arises of issuing orders to officers detaching them from duty and requiring 
them to proceed to their homes to await orders. Such orders are not issued 
for the convenience of the officer but are issued for the convenience of this 
department in the proper administration of the Navy. 
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The holding that an officer’s home was not a station is of long 
standing, supported by United States v. Phisterer, 94 U. S., 219, and 
the act of May 18, 1920, in specifically defining what shall be meant 
by “permanent station” brings its definition within this holding. 
In construing section 12 of the act of May 18, 1920, this long-stand- 
ing holding has repeatedly been applied by the Comptroller of the 
Treasury and by this office, 27 Comp. Dec., 61, 391, 768; 1 Comp. 
Gen., 637, and unpublished decisions of May 22, 1922, and October 
13, 1922, and I find nothing in the facts surrounding Commander 
Kays’s case that will lead to the conclusion that his detachment under 
orders to proceed to his home to await orders effected a “ permanent 
change of station” within the meaning of the terms of the 1920 law. 

Upon this review no differences are found and the settlement is 
sustained. 


ADVERTISING—DELEGATION OF AUTHORITY. 


The requirement of section 3828, Revised Statutes, that advertising in news- 
papers May be done only pursuant to written authority of the head of the 
department does not require the head of the department to personally 
select the newspaper or personally authorize the publication in each specific 
instance, and the delegation by the Secretary of the Interior to the mem- 
bers of the Alaskan Engineering Commission of his authority in this 
respect as to advertising for such commission and the delegation thereof 
in turn by the chairman of said commission to subordinate officers of 


the commission, constituted a substantial compliance with such require- 
ment. 


Decision by Comptroller General McCarl, January 27, 1923. 

Leslie Cramer, special disbursing agent, Alaskan Engineering 
Commission, applied January 8, 1923, through the chairman of that 
commission, for review of the action of the Interior Department 
Division in disallowing by settlement No. I-17320, dated August 24, 
1922, the sum of $329.92 paid for the publication in newspapers of 
advertisements for proposals to furnish supplies for the commis- 
sion. The vouchers on which payments were made were supported 
by written orders signed by the general purchasing agent, Alaskan 
Engineering Commission, which were issued “by departmental au- 
thority dated March 11, 1915.” The authority cited is the following 
Jetter from the Secretary of the Interior to the chairman of the 
Alaskan Engineering Commission. 


Hereafter the advertising necessary to the work of the Alaskan Engineering 
Commission will be under the supervision of the commission, and the several 
members of the commission are hereby authorized to select, and instruct its em- 
ployees to use, for advertising purposes, such newspapers and other periodicals 
of local or general circulation in each locality as will sufficiently meet the 
requirements of law or the regulations or instructions of the commission and 
the department, and will convey the purpose of such advertisement to the 
public; provided, that not more than three newspapers shall be so selected in 
any one locality. 


Acting on the authority of this letter the chairman of the commis- 
sion, by General Circular No. 18, dated March 29, 1920, authorized 
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the following officers to sign orders for newspaper advertising: As- 
sistant chief engineer, engineer in charge of supplies, general pur- 
chas ng agent, and the engineer in charge, northern division. 

Section 3828, Revised Statutes, provides that— 


No advertisement, notice or proposal for any Executive Department of the 
Government or for any Bureau thereof, or for any office therewith connected, 
shall be published ‘n any newspaper whatever, except in pursuance of a written 
author ty for such publication from the head of such Department; and no 
bill for any such advertising. or publication, shall be paid, unless there be 
presented, with such bill. a copy of such written authority. 


It has uniformly been held that the personal approval of the head 
of a department of each order for advertising is not required by this 
statu’. but he may authorize such advertising in general terms and 
delegate to a subordinate the selection of the medium for the publica- 
tion of same. See 19 Comp. Dec., 628, and the authorities cited 
therein. The order of March 11. 1915, authorized the commission to 
select newspapers and periodicals for advertising, and empowered 
the members to procure the publishing of such advertising as they 
deemed necessary, subject to the limitations in the order, without the 
further approval of the Secretary of the Interior. Since the duties 
of the commissioners rendered it impracticable for them to personally 
select the specific newspapers in which the advertising should be 
placed. they were authorized to assign that duty to the officers 
named in their order of March 29. '920, and so long as the papers 
in which the advertising was placed were selected by these officers 
in accordance with the instructions given in the order of the Sec- 
retary of the Interior there was a substantial compliance with the 
requirements of the Statute. 10 Fed. Rep., 616; 13 Comp. Dec.. 446. 

Upon review the setth ment is reversed and the sum of $529.92 is 
ceriilied for credit in the disbursing agent’s accounts. 

























DOUBLE COMPENSATION—RETIRED OFFICERS OF THE FIRE 
DEPARI MENT OF THE DISTRICT OF COLUMBIA. 


A retired captain of the fire depurtment of the District of Columbia may be 
employed and paid as watchman at $720 per annum in the Treasury De- 
purtment while continuing to draw his retirement relief of approximately 
$78 or £79 per month, provided such duty as watchman ‘s not incompatible 
with his status on the retired l.st for the purposes of the act of September 
1, 1916, 39 Stat., 720 


Comptroller General McCarl to the Secretary of the Treasury, January 27, 
1923. 


1 have your letter of January 10, 1923, as follows: 


Application has been made to this department by W. J. Seitz, a retired 
eaptain of the fire department of the District of Columbia, for appointment to 
the position of watchman n the Treusury Department. 

It has been represented to the department that Captain Seitz is not com- 
pletely sepurated from the service, but is subject to call under the provisions 
of the act of Congress upproved September 1, 1916. 
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His pay as captain of the fire department was $1,900.00 per annum, and 
it appears that he receives a service pension of approximately $78.00 or $79.00 
per month on having served in the District employ for nearly thirty years. 

Your decision is requested as to whether the proposed transfer of Captain 
Seitz from his present status as a pensioned employee of the District govern- 
ment to a position of watchman at $720 per annum in this department would 
in any way destroy or affect his pension status. Your early decision in the 
matter will be appreciated. 


The act of September 1, 1916, 39 Stat., 720, provides that any 
retired member of the police department or fire department of the 
District of Columbia receiving relief under the provisions of the 
act may under certain named conditions be called into service for 
such duty as his disability will permit his performing “ without com- 
pensation therefor.” 

The submission refers to transferring this retired captain of the 
fire department from his retired status to a position on the Treasury 
Department roll. There appears no law authorizing such a transfer. 

If the question is whether the retired captain may be employed 
and paid as watchman on the Treasury Department roll while con- 
tinuing to draw his retirement relief from the District of Columbia, 
I see no legal objection to such employment and payment, provided 
that the duties of the position of watchman are found to be com- 
patible with a retired status calling for active service with the Dis- 
trict of Columbia under the statutory conditions. 


WAR RISK INSURANCE—CORRECTION OF ERRONEOUS AWARDS. 


Awards of compensation made by the Bureau of War Risk Insurance or by 
the Veterans’ Bureau may not be retroactively corrected by the director 
so as to reduce or discontinue compensation for any period for which 
compensation has been paid under the earlier erroneous award at the 
time the correction is made. 

Awards of permanent total disability insurance by a former Director of the 
War Risk Insurance Bureau or of the Veterans’ Bureau, made under an 
erroneous interpretation of the law, may not be retroactively corrected 
by the present Director of the Veterans’ Bureau to cover payments which 
had been made under the former erroneous award before the correction. 

l:rroneous awards of permanent total disability insurance made by the present 
Director of the Veterans’ Bureau based on errors of law or of fuct 
may and should be corrected, and recovery should be made of the over- 
payments under the erroneous awards in all cases in which the failure to 
recover would jeopardize the pecuniary interests of the United States. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 29, 1923. 

I have your letter of January 22, 1923, requesting decision relative 
to the right and duty of the Veterans’ Bureau to institute procedure 
for the recovery of certain erroneous payments of compensation 
and insurance installments for permanent total disability, which 
payments were made on awards based upon Regulation No. 57 of 
the Bureau of War Risk Insurance, under which a presumption of 
permanent total disability was raised upon continuance of a con- 
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dition of temporary total disability continuing for a certain specified 
time. This office held that provision of the regulation to be without 
authority of law, and therefore held it to be insufficient in itself 
to support payments of compensation and insurance, and declined 
to approve the regulation. 1 Comp. Gen., 31; 2 Comp. Gen., 99. 

You say that you are in accord with the views of this office on 
this point and that all possible efforts are being made to bring 
bureau procedure strictly within the rules laid down in the decisions 
cited. The question now raised is whether in cases where payments 
have heretofore been made under awards based upon the said regu- 
lation the amount of such payments shall be charged against or re- 
covered from the compensation or insurance beneficiaries to whom 
the erroneous payments were made. 

As to compensation beneficiaries, section 305 of the war risk insur- 
ance act as amended by section 19 of the act of August 9, 1921, 42 
Stat., 154, provides: 


Sec. 19. Section 305 of the War Risk Insurance Act is hereby amended to 
read as follows: 

“Sec. 305. Upon its own motion or upon application the bureau may at any 
time review an award, and, in accordance with the facts found upon such 
review, may end, diminish, or increase the compensation previously awarded, 
or, if compensation is increased, or, if compensation has been refused, reduced 
or discontinued, may award compensation in proportion to the degree of dis- 
ability sustaineg as of the date such degree of disability began, but not earlier 
than the date of discharge or resignation.” 


Only in case compensation is increased or had formerly been 
reduced, diminished, or discontinued does this section authorize 
retroactive changes in an award. ‘There is an implied negative that 
where compensation has been awarded and paid at a rate higher 
than the after-found facts justify the change in award shall not 
be made to cover retroactively installments already paid under 
awards which were competent and authoritative when made, even 
though based upon errors of judgment or opinion as to the com- 
pensable status of the beneficiary. This is in line with the generally 
accepted and established principle that correction of an award can 
not be so made retroactive as to disturb rights vested under a 
tuling or award made by competent authority, especially upon a 
difference or change of judgment or opinion as to the degree or 
permanence of the condition of disability. The law does not pro- 
vide or contemplate that upon review of a compensation award there 
shall be a recovery of excess compensation found to have been paid 
under an error of opinion or judgment, there having been no mis- 
representation or concealment of the matters of fact upon which the 
erroneous opinion was based. 

Insurance payments differ from compensation in two material 
respects. First, there is no specific statutory authority for correct- 
ing an insurance award retroactively, authority for such correction 
resting entirely upon the right and duty of the bureau to correct 
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its own errors and its authority to make such correction retroac- 
tively effective so long as vested rights are not disturbed. Second, 
the obligation of the Government is limited by the policy of insur- 
ance to a definite number of installments, and it is therefore not 
material to the pecuniary interest of the Government what number 
of installments are paid as disability benefit to the insured and what 
number are paid as death benefit to the beneficiary of the insurance, 
so long as the Government, stands acquitted and discharged from 
obligation under the policy to the full extent of any and all pay- 
ments which have been made. 

There can be no doubt that the insured himself would be estopped 
from setting up a claim under the policy for any installment which 
had already been received by him. Whether the beneficiary also 
would be estopped from claiming installments erroneously paid to 
the insured is a more open question. 

I understand your submission to relate to those cases only in which 
the correction is made during the lifetime of the insured and there- 
fore before any right under the policy has vested in the beneficiary. 
In such cases no right can afterward vest in the insured except to 
such installments only as have not been paid to the insured during - 
his lifetime. 

If, after the correction is made, an insured becomes permanently 
totally disabled and continues in that condition up to the time of his 
death, the Government can suffer no loss because of the former errone- 
ous award and payment except the use of the money erroneously 
awarded and paid, but if no condition of permanent total disability 
should develop, or if having developed it should subsequently be re- 
moved, and in either such case the policy thereafter should lapse, the 
Government will have suffered a loss of the amount erroneously 
awarded and paid. The question for decision is whether the Gov- 
ernment may now be protected from such loss, and the amount erro- 
neously awarded and paid be recovered from the insured by deduc- 
tion from compensation payment falling due to him, or otherwise. 

You express the view that the right to the installments errone- 
ously paid had vested in the insured under competent awards of the 
director of the bureau, and that those rights may not now be dis- 
turbed by any retroactive correction of the awards. That view is 
correct in S0 far as it relates to payments on awards of any one of 
your predecessors in office made under mistake of law, or of opinion 
and judgment, and uncorrected at the time of payment, such awards 
not being open to correction by you, but I do not think it can prevail 
in those cases where you have corrected your own awards, such 
awards being open to your correction in matters of law, or of opin- 
ion and judgment, as well as in matters of fact. Any award which 
you may have made which did not conform to the statutory require- 
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ment that there must be a condition of permanent total disability 
to mature insurance was without authority of law, and therefore 
could vest no right in the insured which might not be defeated by 
your subsequent correction. The right of the insured must rest pri- 
marily upon the statute. The award merely fixed and determined 
that right. 

As a comparatively short time intervened between your induction 
into office and the adverse decision of this office to which reference has 
been made, I assume that the embarrassment and hardship growing 
out of former erroneous bureau awards will be reduced to a mini- 
mum. It is to be regretted that such a situation has arisen, but it 
ean not be relieved by a decision of this office relaxing those sound 
legal principles which must govern the transaction of public affairs. 

In the opinion of this office, it is the right and duty of the director 
to protect the interest of the United States by recovering so far as 
may be all erroneous payment of insurance on correction of his 
own award in any case where failure to do so may subject the Gov- 
ernment to pecuniary loss. I think it is not his duty to recover such 
payments in any case where the pecuniary interest of the United 
States will not be jeopardized by a failure to make the recovery. 


TRANSPORTATION OF DEPENDENTS OF OFFICERS OF THE 
ARMY. 


Officers of the Army ordered to make a temporary change of station are not 
entitled to tainsportation of their dependents to the temporary duty 
station. 

Officers of the Army ordered to make a permanent change of station are 
entitled to transportation of their dependents only from the place where 
they are then located to the new permanent duty station, if not greater 
than the cost of transportation from the old to the new station. 


Decision by Comptroller General McCarl, January 29, 1923. 

Stephen G. Henry, captain, Infantry, requested November 21, 
1922, review of settlement No. W-854846, dated November 16, 1922, 
disallowing his claim for reimbursement in a sum equal to what 
it would have cost the United States to have transported his wife 
from Camp Lewis, Wash., to Camp Meade, Md., incident to change 
of stations under orders dated September 15 and 17, 1921, and 
May 15, 1922. 

Claimant reported September 17, 1921, to the commanding gen- 
eral at Camp Pike, Ark., from leave of absence, for duty, and by 
Special Order No. 221 of that date he was directed to proceed to 
Jamp Lewis, Wash., and report there to the commanding general 
for duty. Prior thereto and on September 15, 1921, orders had 
been issued to claimant, through the commanding general at Camp 
Pike, to report to the Massachusetts Institute of Technology on tem- 
porary duty for the purpose of taking a course in steam engineering. 
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The orders of September 15, 1921, appear not to have reached Camp 
Pike prior to his departure therefrom for Camp Lewis and were 
forwarded to him at the latter station. He left Camp Lewis on 
October 8, 1921, for Boston, Mass., paying railroad and Pullman ex- 
penses for his wife to that place to the amount of $124.52. After 
completion of temporary duty at the Massachusetts Institute of 
Technology and on May 15, 1922, claimant was ordered to report 
to Camp Meade, Md., on or before June 10, 1922, for station and 
duty. He paid transportation expenses for his wife from Boston 
to Camp Meade and claimed reimbursement in a sum equal to what 
it would have cost the United States to have furnished her with 
transportation from Camp Lewis direct to Camp Meade. 

Under the act of May 18, 1920, 41 Stat., 604, when a commis- 
sioned officer who has a wife is ordered to make a permanent change 
of station he is entitled to transportation for the wife from the old 
to the new station. He is not entitled to transportation for his wife 
when ordered to make a temporary change of station, 27 Comp., Dec., 
400. Therefore, claimant was not entitled to transportation for his 
wife from Camp Lewis to Boston when he was ordered to the latter 
place for temporary duty. When he was ordered from Boston to 
Camp Meade for permanent duty his wife was at Boston and trans- 
portation from thence to Camp Meade only was authorized, if the 
distance from the temporary station to the new station did not 
exceed that from the old to the new station. The distance was not 
in excess, and claimant is entitled to reimbursement in the sum of 
$20.98, the amount it would have cost the United States to have 
furnished transportation from Boston to Camp Meade. See 27 
Comp. Dec., 530. 

Upon review of the matter the settlement is modified and $20.98 
is certified due claimant. 


WAR RISK INSURANCE—RATING OF PERMANENT TOTAL DISA- 
BILITY AWARDED AFTER REDUCTION IN FACE OF POLICY. 


A retroactive rating of permanent total disability awarded upon proof filed 
after applicant's converted war-risk policy had been reduced in accordance 
with his request is effective to mature the policy only to the extent of the 
reduced insurance, notwithstanding the fact that the application for such 
rating was filed before the reduction. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 30, 1923. 

I have your letter of December 12, 1922, requesting reconsidera- 
tion of a decision of this office of August 26, 1922, in the case of John 
Leslie McPartlin, who-held a policy of converted insurance which 
had been matured on a retroactive rating of permanent total dis- 
ability purporting to be effective at a time prior to reduction in 
the amount of the policy. 
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The decision was rendered upon the submission of the disbursing 
clerk of the Veterans’ Bureau and was based upon the statement of 
facts submitted, which statement was stated in the decision to have 
been incomplete in some respects and not entirely clear on some 
points of the case. You now submit a full statement of all material 
facts and say that the decision, which is to the effect that on the 
facts submitted the reduced insurance only is due and payable, is 
not in harmony with bureau practice in other like cases. 

According to the statement of facts now submitted this insured 
applied for and was granted term insurance of $10,000 on February 
1, 1918. On August 1, 1919, one day prior to his discharge from the 
service, he executed an application for conversion of $5,000 of this in- 
surance into a 20-year endowment policy, and on August 26, 1919, 
requested discontinuance of the remaining $5,000 of term insurance. 
Premiums were paid on the $5,000 of converted insurance to and 
including the month of February, 1921. Under date of February 14, 
1921, he applied for reduction of his insurance as follows: 


Referring to my 20-year endowment Government insurance policy # K-42 909, 
on which premium is due Mar. Ist next, I am now writing you to ask that you 
reduce the amount of the face of this policy from $5,000.00 to $2,000.00, as the 
circumstances now will not permit me to carry so much insurance. 

Please advise me how you wish to handle this changing the amount of the 
policy from $5,000.00. As this is the only change I wish to have made, viz, 
to change the amount of the insurance from $5,000.00 to $2,000.00, could we 
not arrange to have this amount changed in the policy which I hold now, or will 
it be necessary to write an entirely new policy for $2,000.00? 

Kindly advise me how to proceed to make this change, and advise. 


Under date of March 31, 1921, the bureau replied as follows: 


Receipt is acknowledged of your request to reduce the amount of your 20-year 
endowment policy K-42 909 to $2,000.00. 

In reply you are advised that the proper investigation has been made, which 
shows that your insurance has been in force one year and six months, March 
1, 1921, and the $3,000 discontinued on that date has a cash value of $149.73. 
This money may be taken in cash or applied on the retained insurance, paying 
premiums for approximately one year and ten months. If applied as a single 
net premium it will purchase a paid-up policy in the amount of $263.97 or 
extended insurance for approximately six vears. 

A release receipt for the cash value is enclosed for your signature, and when 
you return it to the bureau, together with your policy, you are asked to give 
explicit directions as to the disposition of the above credit. 

When you have complied with all requirements a prompt adjustment of your 
ease will be made and a new policy will be issued. 


Under date of April 8, 1921, the insured wrote to the bureau 
inclosing his policy and the release receipt and expressing his desire 
that the $149.73 be applied to payment of the $2,000 converted insur- 
ance retained by him as far as the money would go. Under date of 
May 10, 1921, the bureau wrote the insured inclosing a new policy 
for $2,000 and informing him that the cash surrender value of the 
discontinued insurance had been applied to payment of premiums 
on the new policy.to January 1, 1923, with a slight overpayment. 
No further payment of premiums on either policy cf insurance was 
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made by the insured, except by application of the cash-surrender 
value of the discontinued insurance as hereinbefore stated. 

The insured applied for compensation February 24, 1921, and due 
proof that he was permanently totally disabled was received in the 
bureau May 12, 1921, two days after the bureau had issued and 
mailed the new policy for $2,000. On a subsequent date not given 
in your submission but stated in the former decision as January 28, 
1922, the applicant was given by the bureau a rating of permanent 
total disability purporting to be retroactively effective as of March 
17, 1921, at which time the application for reduction in the amount 
of insurance had been received in the bureau but had not been acted 
upon, 

The bureau view of the case is that the clause in the $5,000 policy 
allowing 31 days’ grace for payment of premiums served to keep it in 
force to a time beyond the date when it, in fact, matured by reason 
of the permanent total disability of the insured, which was after- 
wards found by the bureau to have existed from March 17, 1921. 
If no subsequent action upon the application for reduction had been 
taken by the bureau, that view would doubtless be the correct one, 
but the reduction was an accomplished fact before the maturing 
rating was given, and also before proof of permanent total disability 
had been received in the bureau, so that any laches which might be 
chargeable to the bureau could not affect the legal right of the 
insured. 

Your submission does not show the cause of permanent total disabil- 
ity, but I assume it to have been some cause required to be ascer- 
tained and determined by the bureau, and not a cause such as loss 
of limb, etc., upon which the statute itself establishes such disability. 
Upon that assumption, the original decision must be adhered to. At 
the time the maturing rating was given the insured had been fully 
divested of his right under the former $5,000 policy and rights under 
.the $2,000 had fully vested in him. The Government’s obligation 
therefore must be measured by the latter policy. 

The former decision is not only in accordance with law, but it also 
obviously accords with the accomplished intention of the parties. 
It is true that the insured had applied for compensation, which appli- 
cation afterwards established the condition of permanent total dis- 
ability as existing prior to the accomplishment of the then contem- 
plated reduction in the amount of his insurance, but it is evident 
that he would not have gone forward with the reduction of his insur- 
ance if he had contemplated early maturity of his $5,000 policy on 
his compensation rating when made. 

It has been held that a retroactive rating of permanent total disa- 
bility can not be effective to mature a policy back of the time of con- 
version of the insurance, prior maturity of the policy being incon- 
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. sistent with the action of the bureau in converting the insurance. 
1 Comp. Gen., 756. The action of the bureau in reducing the amount 
of insurance is equally inconsistent with the maturing of the policy 
as of a prior date by a retroactive bureau rating. 


DESTITUTE AMERICAN SEAMEN. 


Destitute American seamen who have been furnished transportation from a 
foreign port to the United States but who desert the ship at some interme- 
diate port voluntarily and without fault on the part of the vessel, are not 
entitled under the act of June 1, 1922, 42 Stat., 603, to further relief from 
the United States. 

Comptroller General McCarl to the Secretary of State, January 31, 1923. 

I have your letter of January 22, 1923, requesting decision “ as 
to the availability of the appropriation for the relief of destitute 
American seamen, for such seamen who, while they are being re- 
turned to the United States at-the Government’s expense, may desert 
at an intermediate port.” 

The appropriation referred to is in the following terms: 


For relief and protection of American seamen in foreign countries, and the 
Panama Canal Zone, and shipwrecked American seamen in the Territory of 
Alaska, in the Hawaiian Islands, Porto Rico, the Philippine Islands, and the 
Virgin Islands, $220,000. Act of June 1, 1922, 42 Stat., 603. 


The question presented is whether a seaman to whom a consular 
officer has furnished passage from a foreign port to a port in the 
United States at the expense of this appropriation and who at an 
intermediate port deserts the ship on which he was being furnished. 
transportation to the United States is entitled to be furnished at 
the intermediate port relief as a destitute seaman. 

If the desertion at the intermediate port was voluntary on the 
part of the seaman and without fault on the part of the vessel he 
thereby forfeited his right to further relief. That is to say, a 
seaman can not, after being furnished at the expense of the Govern-, 
ment all the relief provided for under the statutes, voluntarily 
refuse to avail himself of a part of said relief and thereby impose 
upon the Government an obligation to furnish additional relief 
to him. On the other hand, if the failure of the seaman to complete 
the voyage on which he had been furnished passage to a port in the 
United States was not due to fault, negligence, or voluntary action 
on his part and he is found destitute at the intermediate port and 
applies to the proper officer there for relief, the appropriation 
hereinbefore quoted is available for furnishing sufficient subsistence 
and passage to some port in the United States, in the most reasonable 
manner, as provided in section 4577, Revised Statutes. The question 
submitted is answered accordingly. 
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LIQUIDATED DAMAGES—COMPUTATION OF DELAYS. 


Where a contract provides for the payment of liquidated damages for “each 
and every day” during the continuance of delay beyond authorized ex- 
tensions the computation of such damages is based on the number of 
calendar days in the delay period and not on the number of working days. 


Comptroller General McCarl to the Secretary of Commerce, January 31, 1923. 
I have your letter of January 10, 1923, as follows: 


Under date of September 21, 1922, the Bureau of Lighthouses of this depart- 
ment entered into a contract for docking, cleaning, painting, ete., of Light 
Vessel No. 80. The contractor in his proposal agreed to commence work within 
five calendar days after receipt of notice of approval of contract, and to com- 
plete the entire work within sixteen working days from and after the date of 
the expiration of that period. The contractor was notified of the approval of 
the contract October 12, 1922. The original contract period expired on Novem- 
ber 4, 1922, but the contractor was granted an extension of five working days 
due to the ordering of optional items for the Government, thus making the date 
for the completion of the contract expire November 10, 1922. The work was 
actually completed on November 13, 1922, resulting in a delay of three days. 
Paragraph 4 of the conditions of the contract provides as follows: 

“Time is to be considered as of the essence of the contract, and in case the 
completion of said work shall be delayed beyond the period stated therefor in 
the proposal the Secretary of Commerce shall, in view of the difficulty of esti- 
mating with exactness the damages which will result, deduct as liquidated 
damages, and not as a penalty, six dollars ($6.00) for each and every day 
during the continuance of such delay and until such work shall be completed, 
and such deduction shall be made from time to time from any payment due 
hereunder: Provided, however, That where the said Secretary is satisfied that 
such delay has been caused by the act of the United States, and through no 
fault of the contractor, or by circumstances, including fire, water, and strikes 
of employees, beyond the control of the contractor, then said deductions shall 
not be made; and such additional time may, in writing, be allowed the con- 
tractor for the completion of the work as, in the judgment of the said Secre- 
tary, shall be just, reasonable and proper; * * *.” 

In accordance with the above-quoted provision of the contract liquidated 
damages in the amount of $18.00 covering three days’ delay were deducted from 
the amount of the contract price, the department in computing this amount 
construing the term “each and every day” to mean calendar days. The con- 
tractor, however, has taken exception to this interpretation of the contract for 
the reason that he is under the impression that any deductions chargeable 
against him for delays chould be based on working days rather than calendar 
days. 

Your decision is therefore requested whether, in computing liquidated dam- 
ages under the above-quoted provision of the contract, the term “ each and every 
day” should be construed to mean calendar days, or working days, Sundays 
and holidays being excluded. 


There is noted the statement of the contractor, the Maryland Dry 
Dock Co., by its president, that all work on the vessel was actually 
completed at the close of working hours on November 10, with the 
exception of filling the fresh-water tanks and testing them out and 
the pipe connections, and that by reason of November 11 being a 
local holiday and November 12 being Sunday, the entire work was 
not completed until Monday forenoon, November 13. There was no 
extension of time granted the contractor beyond the five working 
days which expired November 10. In this connection there is noted 
the statement of the superintendent of lighthouses, fifth district, 
the contracting officer on the part of the United States, that even 
had the contractor requested a further extension of time on or 
before November 10 his office would have been unable to recommend 
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such extension as being due on account of any causes beyond the 
control of the contractor. 

In computing liquidated damages under the provisions of para- 
graph 4 of the conditions of the contract, the term “ each and every 
day during the continuance of such delay ” should be construed to 
mean calendar days. 17 Comp. Dec., 728. Upon the facts shown 
by your submission the deduction of liquidated damages in the 
amount of $18 covering three days’ delay was in accordance with the 
terms of the contract. 


PREMIUMS ON BONDS OF CONTRACTORS—COST-PLUS CON- 
TRACTS. 


The giving of a bond for the performance of a cost-plus contract is more in the 

nature of a requirement by the Government than of a personal qualification 
necessary to perform the contract, and the conclusion of the Supreme Court 
of the United States in the case of United States v. Mason and Hanger Com- 
pany, decided December 4, 1922, that the premium on the bond is a cost 
item in the contract will be followed. 25 Comp. Dec., 300, and 26 id., 374, 
in so far as in conflict, are overruled. 


Decision by Comptroller General McCarl, February 1, 1923: 

The question of payment of premium on contractor’s performance 
bond was involved in the decision by the Comptroller of the Treas- 
ury in the case of the North-Eastern Construction Co., and there 
determined as a requirement for the contractor to qualify as such. 
(26 Comp. Dec. 374.) The Supreme Court of the United States, in 
its decision of December 4, 1922, United States v. Mason and Hanger 
Company, has expressed the opinion that the determination of a 
contracting officer that the premium on the bond is a cost under the 
terms of the contract and the payment of such premium was a course 
of conduct or practice binding the parties, and also that such deter- 
mination of the officer was within his authority and operated to 
preclude the Comptroller of the Treasury from determining any 
question thereon. 

The conclusion of the court as to the premium paid being a proper 
cost under such contracts is believed to be proper, but the reasons 
therefor in the view of this office are that the giving of a bond is 
not a personal need of the contractor to qualify it as such; a qualifi- 
cation presumably existing, neither being added to nor restricted by 
the giving of a bond, and that in reality the giving of a bond is a 
demand of the United States for its own purposes, usually that of 
protection against defaults, ete. The work contracted for can prob- 
ably be done by the contractor regardless of the giving of the bond, 
and if the United States for its own purposes believes such a bond 
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should nevertheless be given, the premiums paid are clearly a cost 
arising out of the contract rather than any personal requirements of 
the contractor to enable it to perform. 

Accordingly, the conclusion of the court will be followed in ad- 
justing claims and accounts involving bond premiums on such con- 
tracts containing provisions for payment of premiums as come 
clearly within the decision. 

Ordinarily the amount of the premium on a bond is determined 
by the amount of the bond, character and cost of the work, and the 
period involved, and sometimes other elements are taken into con- 
sideration. If the cost of the work is indefinite and the estimated 
amount is excessive, the excess premium should be returned. In 
proper cases, therefore, the sureties should be requested to state the 
amount of premium charged on the bond and any rebates made on 
account thereof. 

In dealing with the contractor the amount refunded on account of 
excess premium should be deducted from any amount otherwise due, 
or, if payment has been made, a charge should be raised and proper 
steps taken to recover the overpayment. This action need not in- 
terfere with the allowance of credit to disbursing officers for amouhts 
paid as premiums on proper vouchers, if otherwise correct. 


TRANSPORTATION OF HOUSEHOLD GOODS OF EMPLOYEES OF 
RIVERS AND HARBORS ORGANIZATION OF ARMY. 


As the rivers and harbors organization while under the supervision of officers 
of the Engineer Corps of the Army forms no part of the M litary Estab- 
lishment, the current appropriation “Maintenance and improvement of 
existing harbor works” is applicable to the cost of the transportation, 
on permanent change of station, of the household goods of an employee 
of the Engineer Department of the Army engaged on river and harbor 
work, and the appropriation “Transportation of the Army and its sup- 
plies, 1923,” may not be used therefor. 

Transportation of the household effects of an employee of the rivers and har- 
bors organization of the Engineer Corps of the Army on permanent change 
of station may be effected by motor van, provided such mode of trans- 
portation be administratively authorized and the cost thereof exceeds 
neither the maximum allowance on change of station nor the cost to the 
Government of shipping such goods by rail. — 


Decision by Comptroller General McCarl, February 3, 1923: 

C. B. Deigan was allowed $111 in settlement W-153813, dated 
October 25, 1922, payable from the appropriation “ Maintenance 
and improvement of existing harbor works,” as the cost of pack- 
ing, crating, and transporting, September 27, 1922, the household 
effects of Robert W. Chaffee, assistant engineer, from Providence, 
R. L., to New York, N. Y., incidental to his permanent change of 
station under orders dated August 14, 1922, and ihe question has 
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been raised whether the amount should not have been charged to 
the appropriation “Transportation of the Army and its supplies, 
1923.” 

Chaffee was an employee of the Engineer Department of the Army 
engaged on river and harbor work as assistant engineer in the office 
of the district engineer at Providence, R. IL., on August 14, 1922, 
when he was permanently transferred in the same capacity to the 
office of the district engineer at New York, N. Y. Application was 
made to the quartermaster of the First Corps Area for permission to 
have his household effects transported by motor van from his old to 
his new station under the provisions of paragraph 1136, Army Regu- 
lations, as amended by Changes 117, dated July 1, 1921. Permission 
was granted, provided the total cost of the transportation by motor 
van did not exceed what it would cost to effect the transportation by 
rail and with the further provision that the total cost should not ex- 
ceed the maximum allowance of $111. Deigan effected the transpor- 
tation at a cost of $111, and his claim for payment was allowed in the 
settlement in question and has been paid from the appropriation for 
the “Maintenance and improvement of existing harbor works,” 
which currently, 42 Stat., 760, provided funds: iL 

For the preservation and maintenance of existing river and harbor works, 
and for the prosecution of such projects heretofore authorized as may be most 
desirable in the interests of commerce and navigation, 
but the suggestion has been made that the amount should have been 
paid from funds appropriated, currently, 42 Stat., 729: 

For transportation of the Army and its supplies, including transportation of 
the troops when moving either by land or water, and of their baggage, includ- 
ing warrant officers, members of the Officers’ Reserve Corps, enlisted men of 
the Enlisted Reserve Corps, and retired enlisted men when ordered to active 
duty, including the cost of packing and crating * * *, 

While the maintenance and improvement of rivers and harbors is 
under the supervision of officers of the Engineer Corps of the Army, 
the rivers and harbors organization under the acts of April 22, 1898, 
30 Stat., 361, and June 3, 1916, 39 Stat., 173, forms no part of the 
Military Establishment. 26 Comp. Dec., 321. Section 2 of the act 
of March 2, 1919, 40 Stat., 1287, provided, in effect, that where 
separate items or works are consolidated and an aggregate amount is 
appropriated for rivers and harbors, the amount so appropriated 
shall. unless otherwise expressed, be expended in securing the main- 
tenance and improvement of rivers and harbors according to the 
respective projects adopted, and section 6 of the act of March 3, 1905, 
33 Stat., 1148, provided: 

That expenses incurred by the Engineer Department in all investigations, 
inspections, hearings, reports, service of notice, or other action incidental to 
examination o. plans or sites of bridges or other structures built or proposed to 


be built in or over navigable waters, or to examinations into alleged violations 
of laws for the protection and preservation of navigable waters, or to the 
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establishment or marking of harbor lines, shall be payable from any funds 
which may be available for the improvement, maintenance, operation, or care 
of the waterways or harbors affected, or if such funds are not available in 
sums judged by the Chief of Engineers to be adequate, then from any funds 
available for examinations, surveys, and contingencies of rivers and harbors. 


Chaffee was an assistant engineer on duty with the district en- 
gineer; he was, and is, a civilian employee in the classified service, 
and under paragraph 833, Orders and Regulations, Engineer De- 
partment, 1917, is required to be “ qualified to design as well as to 
direct engineering works,” and paragraph 452 of the same Orders 
and Regulations stated that the expense of shipment of the change of 
station allowance of baggage of civilian employees of the rivers 
and harbors organization should be charged to the appropriation 
made for the maintenance and improvement of rivers and harbors. 
See 4 Comp. Dec., 231, 313. 

Inasmuch as the rivers and harbors organization is not a part of 
the Army and as appropriations made for the maintenance and im- 
provement of rivers and harbors are exclusively available for the 
authorized expenses in connection therewith, it follows that the 
settlement charging the appropriation for the maintenance and im- 
provement of rivers and harbors with the expense of the transporta- 
tion of the authorized change of station allowance of baggage of a 
civilian employee exclusively engaged in rivers and harbors work 
was proper and must be affirmed. 


SUBSISTENCE—MEALS UNNECESSARILY TAKEN EN ROUTE—PER 
al ALLOWANCE ON SUNDAYS AND HOLIDAYS SPENT AT 
HOME. 


The inconvenience of a reasonable advance of the dinner hour at the home of an 
employee is not such an unusual circumstance as to entitle such employee 
to reimbursement for meals taken en route which should or might have 
been taken before leaving his post of duty. 

When an'‘employee in a travel status for a period of time covering Sundays or 
holidays spends such Sundays or holidays at his own home he is not entitled 
to a per diem in lieu of subsistence for those days. 


Decision by Comptroller General McCarl, February 3, 1923: 

Don C. Fees, disbursing clerk, Department of Justice, January 9, 
1923, requested review of the following vouchers disallowed in settle- 
ment certificate, judicial, 12342, dated November 1, 1922, which will 
be considered individually, as follows: 

Voucher 16. A. H. McCormick, #10697, paid Mar. 10, dinner Mar. 6. Left 


headquarters 7 p. m. Not shown that unusual circumstances made it neces- 
sary for employee to take meal en route. Employee states he was engaged on 
Government business until 5.45 p. m. in dept. This circumstance does not 
negative the possibility of taking dinner at headquarters before departure. 
See 1 Comp. Gen. 390. $1.25. 


In explanation of the necessity of this charge, Mr. McCormick 
states: “ Left office 5.45 p. m.; home in Chevy Chase; dinner hour 
6.15 p. m.,” and also further states: 


It is true I could have disarranged my family affairs and changed the regu- 
lar dinner hour, left the Department of Justice at an early hour, to the neglect 
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of Government business, taken dinner at home, and taken the 7 o’clock train 


or provide a second dinner for myself at a restaurant and caught the 7 o’clock 
train. 


It has been the rule of the accounting officers that meals taken en 
route which should or might have been taken before leaving a post of 
duty are reimbursable only when unusual circumstances make it im- 
practicable for the officer or employee to take the meals at his post of 
duty and full explanation of such circumstances is furnished. 1 Comp. 
Gen., 390. It is not shown that the employee remained in the depart- 
ment until 5.45 p.m. upon work necessary to the travel to be performed. 
The explanation submitted discloses the circumstances relied upon to 
be not impracticability, such as have met with approval of this office, 
7 MS. Comp. Gen., 1608, March 25, 1922, but apparently a matter of 
convenience of the employee and disinclination to meet an ordinary 
situation by a reasonable advance of the dinner hour usually to be 
arranged in the average home. Therefore, in accordance with the 
facts disclosed, the charge for this meal does not appear to be an ex- 
pense necessarily incident to the travel undertaken, and accordingly 
the disallowance of $1.25 is affirmed. 


Voucher 762, F, C. Tukey, #11479, paid March 24. Per diems in lieu of sub- 
sistence, Jan. 1 and 2, 1922, while at home and not on official business, not 
allowable. See 21 Comp. Dec., 785, and 27 Comp. Dec., 981. Disallowed, $8,00. 


The voucher discloses that Mr. Tukey, a special agent, was travel- 
ing in Ohio, supposedly on official business, and that for the month 
of January 1 to 31 he charges and is paid subsistence for 31 days, at 
$4 per day; total, $124; yet a preamble to the statement of expenses 
states: 


At the close of business December 31st I was on official duties at Lima, O.; 
on January ist and 2d I was not in Lima, but away from that city on personal 
matters. I returned to official duties at Cecil, O., at 6.00 a. m., January 3rd. 


The allowance for subsistence is to reimburse him for the added 
expense which a traveler incurs when traveling away from home or 
designated headquarters. If the employee is at his home the reason 
for the allowance no longer exists, and when he travels to or remains 
at his home for personal reasons he is not entitled to any expense or 
per diem for any portion of the time thus consumed. 27 Comp. Dec., 
982. It is immaterial that the 1st and 2d of January were holidays, 
as the fact remains that the agent was not in a travel status, and that 
is the basis upon which his rights rest, in accordance with act of 
April 6, 1914, 38 Stat., 318, which provides that: 


On and after July first, nineteen hundred and fourteen, unless otherwise ex- 
pressly provided by law, no officer or employee of the United States shall be 
allowed or paid any sum in excess of expenses actually incurred for subsistence 
while travel ng on duty outside of the District of Columbia and away from his 
designated post of duty, * * *. ‘ 


Under the circumstances there is no authority of law for payment 


of per diem for the two days in question, and this disallowance is 
affirmed. 
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RELIEF OF DESTITUTE AMERICAN SEAMEN. 


‘The fact that American seamen may have a “ chose in action” in the form of a 
libel suit against the vessel on which formerly employed does not bar relief 
to them under section 4577, Revised Statutes, if they are otherwise deter- 
mined by the consul to be destitute within the meaning of that section. 

The subsistence of destitute American seamen for a reasonable time after their 
discharge, pending determination of a libel suit by them against the vessel 
on which formerly employed, is within the discretion of the consul. 

Any agreement on the part of a consular officer to assume for the United States 
liability for subsistence furnished by the owners of the vessel to American 
seamen in a foreign port while remaining on board the vessel on which em- 
ployed is unauthorized and ineffective, as the obl gation to furnish such 
subsistence rests with the owners of the vessel without right to reimburse- 
ment from the United States. 


Decision by Comptroller General McCarl, February 3, 1923: 

The Secretary of State, by letter dated December 19, 1922, and John 
J. C. Watson, American consul, Barbados, West Indies, by letter 
dated November 15, 1922, requested revision of so much of settlements 
S-28685, 30215, and 30216, this office, dated February 27, 1922, Octo- 
ber 19, 1922, and October 19, 1922, respectively, as disallowed in the 
accounts of the consul two items of $324.30 and $465.89, representing 
amounts expended for relief of the crew of the American schooner 
John R. Penrose before and after their discharge. 

The material facts appear to be that the schooner John R. Penrose 
arrived at Bridgetown November 17, 1920, with the captain and six 
members of the crew on board. The captain immediately requested 
a survey of the vessel, the result of which disclosed the ship to be 
unfit for service until considerable repairing had been accomplished. 
The New York owners were duly advised thereof and of the necessity 
to forward sufficient funds to pay for food furnished the crew, but 
no funds were ever received. The owners’ local agents, Hanschell & 
Co., continued to furnish food at its expense until December 15, 1920, 
when the consul was notified of its refusal to further supply the food 
unless reimbursed therefor by the consul. Whereupon the consul 
agreed to pay the bills if the local agent did not, and on the basis of 
this agreement the local agent continued to furnish the food until 
February 5, 1921. The item of $324.30, disallowed in the accounts, 
represents reimbursement to the local agents. The consul has con- 
ceded this item, but the Secretary of State has requested review 
thereof. Disallowance was for the reason that there was no authority 
by which the consul could assume such expense prior to discharge of 
the seamen. 

Upon the recommendation of the consul the crew libeled the 
vessel, and on date of order for sale thereof, February 5, 1921, the con- 
sul discharged the seamen and removed them from the vessel to other 
quarters, where they were subsisted at expense of the Government 
until April 11, 1921. This expense is covered by the item of $465.89, 
disallowed because of the delay in returning the seamen to the 
‘United States and because seamen were not shown to be destitute. 
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Pending final determination of the libel proceedings, the con- 
sul deemed it advisable to retain the seamen under his jurisdic- 
tion and returned them via the first available steamer subsequent 
to receipt of the proceeds from the sale, which was prorated among 
the seamen to cover arrears of wages accrued and unpaid. 

The consul had determined these seamen to be in a destitute con- 
dition upon arrival and justifies both items on that basis in order to 
save them from starvation. 

Authority for relief of destitute American seamen abroad appli- 
cable to this case is found in section 4577, Revised Statutes, which 
makes it the duty of consular officers to provide, at the expense of 
the United States, for subsistence and return to the United States of 
American seamen found destitute within their districts. Relief 
under this statute is not conditional upon discharge of the seamen 
but upon destitution, and if destitution of the seamen be clearly 
established it is equally as applicable before discharge as after. 
Relief under this statute must not be confused with relief under sec- 
tion 4581, Revised Statutes, as amended, for seamen discharged 
before a consul on account of injury or illness incapacitating them 
for service, which relief is conditional upon discharge and is avail- 
able to the seaman regardless of his financial status. Decision of 
January 16, 1923, 2 Comp. Gen., 438. 

Destitution is a question of fact for determination by the consul 
whose action, in the absence of contrary facts, would be sufficient. 
3 Comp. Dec., 40; 14 id., 867; 2 Comp. Gen., 318. 

The only seamen prohibited by regulation from being declared 
destitute are those who have “arrears of wages or extra wages, or 
those who are earning their own living.” Paragraph 262, Consular 
Regulations. 

This provision of the regulation was not intended to include sea- 
men who have arrears of wages in expectancy, the receipt of which 
is conditional upon the happening of something in the future, the 
construction apparently placed on the regulation as a basis for dis- 
allowance. In this case the “chose in action” or share in the libel 
suit held by the men was of no value to prevent distress and possible 
starvation. It is believed the consul was justified in determining 
the men to be destitute after discharge. 

With respect to the period destitute seamen may be subsisted at 
Government expense, the statute and regulations are silent. It is 
contemplated, however, that there be no unreasonable delay in either 
returning the seamen to the United States or otherwise releasing 
them. In view of the relief character of the controlling statute the 
consul has a discretion to retain the men for a reasonable period, 
if the conditions are such in individual cases to justify it. It is a 
part of a consul’s duty to collect and pay arrears of wages due a 
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seaman discharged by him and to finally accomplish this in the 
present case retention of the men from February 5, 1921, to April 
11, 1921, pending termination of libel proceedings, sale of vessel, 
and receipt of proceeds appears justified, there being no contradic- 
tory facts. 

Upon the facts presented the consul is entitled to credit for the 
item of $165.89, representing expenditures for relief of the seamen 
after discharge. 

While the fact that the seamen were not discharged was not suffi. 
cient reason for disallowance of the item of $324.30, representing 
reimbursement to Hanschell & Co., there are other and sufficient rea- 
sons for sustaining the disallowance. Hanschell & Co. were the local 
agents of the owners of the vessel and, as such, assumed the care of 
the seamen when the vessel] first arrived. This firm’s obligation to 
furnish necessary food and clothing to these men continued during 
the period ownership of the vessel remained in its principal’s name 
and while the men remained on board. The obligation could not 
be avoided by merely notifying the consul of its intention to with- 
draw its support. Hence, during the period December 15, 1920, to 
February 4, 1921, these seamen were subsisted by parties obligated 
to do so and there was no authority to make reimbursement from 
funds of the United States. For this reason the disallowance of 
the item of $324.30 is sustained. 

Upon review of the matter the settlements are revised and the sum 
of $465.89 certified for allowance in the accounts of the consul. 


RIVER AND HARBOR eae IN EXCESS OF APPROPRIA- 


In view of section 10, of the act of September 22, 1922, 42 Stat., 1043, permitting 
river and harbor improvements to be prosecuted by direct appropriations or 
continuing contracts, or both, contracts for such work may be made in- 
volving the expenditure of amounts in excess of the then available apppro- 
priations, provided it is specifically stated in such contracts that the Govy- 
ernment is not bound for the payment of any sum in excess of that then 
available from the allotment by the Secretary of War, nor liable in any 
manner for the failure of Congress from time to time to appropriate for 
work done in excess of available funds or to appropriate funds to con- 
tinue or complete the work. 


Comptroller General McCarl to the Secretary of War, February 3, 1923: 

‘here has been submitted by your authority the request of the 
Chief of Engineers, United States Army, for decision as to whether 
a contract may be lawfully entered into under the provisions of sec- 
tion 10 of the act of September 22, 1922, 42 Stat., 1043, for dredging 
in Honolulu Harbor, Hawaii, at a cost of from $949,540 to $1,028,- 
764.80 when the only funds available at this time for such work con- 
sist of an allotment of $300,000 from the amount appropriated by 
the act of June 30, 1922, 42 Stat., 760. 
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The section referred to is as follows: 


That any work of improvement herein adopted, and any public work on 
canals, rivers, and harbors adopted by Congress may be prosecuted by direct 
appropriations, by continuing contracts, or by both direct appropriations and 
continuing contracts. 

The work of improving Honolulu Harbor was authorized by Con- 
gress on March 3, 1905, and $200,000 appropriated for expenditure 
in accordance with reports and surveys previously made and the 
Secretary of War was directed by the same act to cause a resurvey 
of the harbor to be made, 33 Stat., 1146. 

On August 8, 1917, the report made of the survey thus authorized 
was adopted and $50,000 appropriated to be expended in accordance 
with the report submitted and the unexpended balance of the appro- 
priations previously made was made available for use in carrying out 
the new plans. 40 Stat., 261. 

On March 2, 1919, the sum of $135,000 was appropriated for the 
continuing and maintenance of the improvements of the Honolulu, 
Kahului, Hilo, and Nawiliwili Harbors, and the Secretary of War 
was authorized and directed to cause another survey to be made 
of Honolulu Harbor. 40 Stat., 1286, 1290. 

No specific appropriation for work in Honolulu Harbor has since 
been made, but appropriations have been made for carrying out 
the work previously authorized for the improvement of rivers and 
harbors to be expended under the direction of the Secretary of War, 
and the question at issue is whether contracts for work to be paid 
for from such general appropriations must be confined within the 
limits of the allotments made by the Secretary of War or whether a 
continuing contract for certain work may be entered into, though 
the cost of the entire work will be in excess of the funds available at 
the time. 

The general authority of the representatives of the Government 
to enter into contracts is limited by sections 3679 (as amended by 
act of February 27, 1906, 34 Stat., 49) and 3733, Revised Statutes, 
which provide that— 

No Executive Department or other Government establishment of the United 
States shall expend, in any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Government in any con- 
tract for the future payment of money in excess of such appropriations 7 

No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the Gov- 


ernment to pay a larger sum of money than the amount in the Treasury appro- 
priated for the specific purpose. 


In discussing these statutes a former Comptroller of the Treasury 
held: 
This language does not preclude the entering ufto a contract for the full 


completion of the object authorized, within the limit of cost fixed therein, 
although such limit of cost is greater than the amount appropriated, provided 
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the payment therefor is limited to the amount in the Treasury appropriated 
therefor exclusive of other obligations or expenditures and made subject to 
future appropriations. 13 Comp. Dec., 478. 


In holding that a contract for the erection of a public building in 
excess of the appropriation made but within the limit of cost fixed 
by Congress was not contrary to the statute quoted, it was said: 


A different construction of the act would be unbusinesslike and would re- 
sult in the proposed building costing the Government an amount if let by 
piecemeal much in excess of what it will cost if let at one time and under one 
contract. 

The Government can not possibly be injured by this construction, as the 
contractor under the terms of the proposed contract will have no rights under 
it beyond the amount now appropriated, and must depend upon future appro- 
priations for remuneration for any work or materials furnished beyond the 
amount now appropriated. 

For such latter work and materials the proposed contract merely fixes their 
price subject to be paid if Congress shall in the future appropriate therefor. I 
am of the opinion that the proposed contract with the limitations aforesaid 
- violates no law and is in consonance with long usage and practice of this office. 
14 Comp. Dec., 755. 


Paragraph 17 of the proposals and specifications which is to be in- 
corporated in the proposed contract is in part as follows: 


The amount now on hand available for payment for contractors’ estimates for 
the execution of the work to be done as defined in paragraph 19 is about $275,000. 
It is expected that Congress in accordance with the provisions of the act 
quoted in this paragraph (act of September 22, 1922), will make additional ap- 
propriations before available funds are exhausted, but as to this it must be dis- 
tinctly understood and agreed that the United States is in no case to be made 
liable for damages in connection with this contract on account of delay in pay- 
ments due to lack of funds. Should it become apparent that the available funds 
will be exhausted before the completion of the contract, the contracting officer 
will give 30 days’ written notice to the contractor that work may be suspended ; 
but if the contractor so elects he may continue work under the conditions and 
restrictions of the specifications, after the time set by such notice, so long as 
there are funds for inspection and superintendence, with the understanding, 
however, that no payment will be made for such work until additional funds 
shall have been provided in sufficient amount. 


If this paragraph be made a part of the contract and it be spe- 
cifically provided that the Government is not bound for the payment 
of any sum in excess of that now available from the allotment by the 
Secretary of War nor liable in any manner for the failure of Con- 
gress from time to time to appropriate funds for so much of the work 
done in excess of available funds, or to appropriate funds to continue 
or complete the work, there would appear to be authority for enter- 
ing into such contract under the authority of the act of September 
22, 1922. 


SET-OFF—EXPENSES CAUSED BY ERRONEOUS TRANSMISSION OF 
TELEGRAMS. 


Where a telegraph company erroneously transmits a telegram and such error 
causes the Government additional expense the same may be considered 
as a breach of contract. 

Where there is an erroneous transmission of telegrams the sender has the 
choice of remedies and may assert a claim either on contract or in tort. 

Where a contractor is indebted to the Government under one contract,’ the 
Government may charge the amount so due as a set-off against the Gov- 
ernment’s liability to that contractor on another contract, 
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Every creditor has the right to apply the moneys of his debtor in his hands 
in the extinguishment of claims due him from the debtor. This is a 
common-law right and may be exercised on general principles by the 
Government. 


Decision by Comptroller General McCarl, February 6, 1923: 

The Western Union Telegraph Co. applied August 8, 1922, for 
review of settlement No. W-147754, dated July 14, 1922, allowing 
its claim in the sum of $609.76 and deducting therefrom the sum of 
$600.50 due the United States on account of money expended and 
occasioned by errors committed by claimant in the transmission of 
telegrams, resulting in the net amount of $9.26 certified as due the 
claimant. 

The facts in this case may be briefly summarized as follows: 

On July 3, 1921, the Ninth Corps headquarters delivered to the 
Western Union Telegraph Co. a telegram to be transmitted to 78 . 
candidates, directing them to proceed to the citizens’ military train- 
ing camp at Camp Lewis, Wash., which telegram reads as follows: 


TO ALL NAMED ON ATTACHED LIST: 


CORPS AREA COMMANDER DIRECTS YOU PROCEED TO TRAINING 
CAMP, CAMP LEWIS. CAMP OPENS JULY 6. REASONABLE DELAY IN 
REPORTING ALLOWED. TRAVEL NECESSARY IN PUBLIC SERVICE. 


A. R. EMERY. 

Through error of the Western Union Telegraph Co. this telegram 
was sent to 13 of the candidates named on the list with the words 
“San Francisco” appearing in the telegram received by each candi- 
date instead of “Camp Lewis.” Said candidates not knowing of this 
error in the transmitting of the telegram, obeyed the instructions 
contained in the telegrams delivered to them and reported at the 
citizens’ training camp at the Presidio, near San Francisco, Calif. 
By reason of this error the Government suffered losses amounting 
to $600.50. that being the difference in the cost of transporting the 
13 candidates to San Francisco instead of to Camp Lewis. 

It is shown that there is due the Western Union Telegraph Co. 
from the Government the sum of $609.76, covering service rendered 
The Adjutant General’s Office, the Quartermaster General’s Office, 
and the Air Service of the War Department during February, 
March, April, and May, 1922. By account stated by this office, 
settlement W-147754, $609.76 was allowed and from this amount 
there was deducted the sum of $600.50, the same representing the 
exact amount of money loss suffered by the United States on account 
of transportation paid as aforesaid because of the error committed 
by claimant in the transmission of the telegram to the 13 candidates. 

The telegraph company does not contend that the error as claimed 
was not committed by it, but urges that the loss sustained by the 
United States arises out of a tort and that the principles of set-off 
do not apply to claims of this character. The law is well settled 
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that where a message is accepted by the telegraph company for trans- 
mission a failure to promptly and accurately transmit and deliver 
the same is not only a breach of public duty but a breach of contract. 
See 37 Cyc., 1709, 1710, and cases there collected. 

The sender of a message may maintain an action against a tele- 
graph company for failure to transmit or mistake in transmitting 
the same and such an action may be regarded either as a breach of 
contract or as a breach of public duty, i. e., a tort. See First Corpus 
Juris, page 1030; Hale on Damages, page 264; D. F. Rutte v. Tele- 
graph Co., 1 Daly, 547; Gray v. Western Union Telegraph Co., 87 
Ga., 350; Reese v. Western Union Telegraph Co., 123 Ind., 294; 
Cordell v. Western Union Telegraph Co., 149 N. C., 402; Woods v. 
Western Union Telegraph Co., 148 N. C., 1; Western Union Tele- 
graph Co. v. Hill, 50 So, Rep., 248. 

The sender of a message has the choice of remedies and may sue 
either on contract or in tort. Carland v. Western Union Telegraph 
Co., 118 Mich., 369. First Corpus Juris, page 1030, and cases there 
collected. 

It has long been the holding of the courts that where a contractor 
is indebted to the Government under one contract the Government 
may charge the amount so due as a set-off against the Government’s 
liability to that contractor on another contract. See Barry v. United 
States, 229 U. S., 47-53. Every creditor has the right to apply 
the moneys of his debtor in his hands in the extinguishment of claims 
due him from the debtor. This is a common-law right and may be 
exercised on general principles. See Barry v. United States, supra; 
15 Peter, 370; 98 U. S., 186; 4 Lawrence (1st Comp. Dec.), 504. 

The only items for which deduction was made were those of actual 
expenditures by the United States directly due to the errors com- 
mitted by claimant in transmitting the telegram. The amount is 
determinable with definiteness and certainty and every opportunity 
is afforded the telegraph company, so that if it has objections thereto 
they may be considered immediately if duly presented, or subse- 
quently upon request for review of the settlement. Such matters 
are proper for settlement by this office. See sec. 305, act of June 10, 
1921, 42 Stat., 23, amending section 236 of the Revised Statutes. 

Upon review the settlement is sustained. 


SALES OF SURPLUS WAR SUPPLIES—REFUNDS AND SET-OFPS. 


Proceeds from the sale of surplus war supplies of the same general character, 
when held in a special-deposit account, are available to refund the purchase 
price paid for supplies which have not been and can not be delivered by the 
Government. 

The implied warranty of wholesomeness in the sale of food for human consump- 
tion, ordinarily presumed in commercial transactions with producers and 
wholesalers, is not applicable to the sale by the Government of surplus war 
supplies. 

















482 DECISIONS OF THE COMPTROLLER GENERAL, 





No consent should be given or arrangement or agreement entered into whereby 
a private person or firm having an unadjudicated claim against the United 
States may be permitted to withhold the amount of such claim from any 
amount due to the United States from sych person or firm. 


Comptroller General McCarl to the Secretary of War, February 6, 1923: 

By letter dated October 7, 1922, you request decision of two ques- 
tions, presented as follows: 

(@) Can any amount found by the War Department to be due to Harris 
Brothers Company arising out of sales at Norfolk, Virginia; Brooklyn, New 
York; and Kearney, New Jersey, referred to in the letter of March 21, 1922, be 
paid from the proceeds of the sale of saivage property which have not as yet been 
covered into the Treasury as miscellaneous receipts? 

(v) Can the aggregate amount of the claims which Harris Brothers Company 
alleges to be due it arising out of the sales at Norfolk, Virginia; Brooklyn, New 
York; and Kearney, New Jersey, be withheld by Harris Brothers Company from 
the amount now due under Article V, hereinafter cited, pending final action on 
such claims by the War Department? 

The letter of March 21, 1922, referred to in the first question, was 
from the attorney for Harris Brothers Company suggesting that 
said company be permitted to deduct from the amount otherwise 
due the United States under the contract for the purchase of Camp 
Merritt the following items: 


Balance due for radiation at Camp Merritt improperly removed__-- $8, 000. 00 
Items due for plumbing supplies removed from Camp Merritt 

Or a ah a Sd salaitai eck 1, 179. 25 
Items due for plumbing supplies removed from Camp ~“ferritt 

an ah ca Oia darn cons bata etcletenticeledeemeniaeniticeanniomneneae 4, 041. 50 


Items due for property purchased and paid for at Brooklyn, N. Y., 
and Kearney, N. J., and not delivered to Harris Brothers Com- 
pany, to wit: 


Seen UIE UUIED SUITE (DUD ok cca a Sch cecs csieirceemcslecs 329. 74 
La ceeniihieianeipomepeipaiel 5, 191. 82 
I ee ncaa act cena elim ennniinaeeinGioeniaidiglisapininaen 623. 97 
A ela Bok gah cidst ch sana cteeenenidktacbeivoreoinhehatlnsenennbileebadaoes 6, 707. 06 
I a hab casas canrenilig ebdheaacincnseiiniiek 911. 98 
Awurd on purchase of hams at Norfolk, V irginia, approved by Acting 
IN CIID citks Och cncte etl mbnectabebinigiredinians ces 85, 140. 68 








112, 126. 00 


The first three items thus listed are not involved in question (a). 
With reference to the items representing property purchased and 
paid for at Brooklyn, N. Y., and Kearney, N. J., and not delivered. 
no evidence is before me relative to the facts in connection with these 
items; but if said items in fact represent the amounts paid by Harris 
Bros. Co. for property which has not been and can not be delivered 
by the United States, there is no legal objection to the refunding of 
said amounts to Harris Bros. Co. from funds now carried in a special 
deposit account derived from the sale of other surplus property em- 
braced within the same general sales project. See 1 Comp. Gen.. 
318, 320. 

The other item, namely, the so-called award on purchase of hams 
at Norfolk, Va., is on an entirely different footing. Briefly stated, 
the material facts pertaining to this transaction are as follows: 

On May 21, 1919, and again on May 26, 1919, the Government 
solicited bids for the purchase of 1,487,905 pounds of sugar-cured 
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hams located in Army warehouses at Norfolk, Va. Harris Bros. Co. 
offered 20 cents per pound for the entire quantity, and said bid was 
accepted and the acceptance communicated to said company on or 
before June 2, 1919. The entire quantity was delivered and paid 
for and the proceeds of the sale were covered into the Treasury as 
miscellaneous receipts. The basis of the claim on account of this 
transaction is that a large quantity of the hams proved to be unfit 
for human consumption. The bidders were advised at the time the 
hams were offered for sale that “ report of inspector states hams are 
at present sweet and sound, but surfaces are affected by mold, and 
that if reconditioned at once would be no loss from trimming, as the 
mold in its present condition can be removed by thoroughly washing 
and cleaning.” This was due notice that the hams were deterior- 
ating and ample opportunity was given for thorough inspection by 
bidders. 

In April, 1920, Harris Bros. Co. presented to the War Department 
a claim for damages alleged to have resulted from the deterioration 
of the hams purchased by it. Said claim was made the subject of a 
report dated June 22, 1920, by George F. B. Trask, colonel, Quarter- 
master Corps, to the Assistant Secretary of War, in which it was 
recommended that an allowance of $85,140.68 be made on the claim, 
subject to certain conditions. On June 26, 1920, the Assistant Sec- 


retary of War referred Colonel Trask’s report to Colonel Fair- 
banks, vice chairman of the War Department claims board, direct- 
ing that he have the claim reviewed with particular reference to the 
legal phases of the matter. Accordingly the claim was reviewed by 
the chairman, claims board, office Director of Purchase, who made 
the following statement in his report dated June 8, 1920: 


I am of opinion that there was no implied warranty, the United States not 
being the producer or wholesaler of the hams. I think the implied warranty 
of wholesomeness in sale of food for human consumption is limited to pro- 
ducers and wholesalers and is not applicable to the United States in the sale 
of surplus Army property. 

Colonel Fairbanks concurred in the legal views expressed in the 
report and Assistant Secretary of War Crowell approved the report 
as to “exposition of the facts.” On July 6, 1920, the matter was 
referred by direction of the Secretary of War to the Judge Advocate 
General for opinion. The opinion of the Judge Advocate General, 
dated July 21, 1920, was to the effect that there was no authority in 
the War Department to make settlement, and it was recommended 
that the claim be transmitted to the Auditor for the War Depart- 
ment. Under date of July 27, 1920, the Secretary of War trans- 
mitted the claim to the Auditor for the War Department * for such 
aetion as you may deem proper in the premises.” The auditor dis- 
allowed the claim by certificate dated August 27, 1920, claim No. 
745925, upon the ground that no funds were available for payment 
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of the claim even if it could be regarded as a valid claim against the 
United States. 

I concur in the view expressed in the report hereinbefore quoted 
from relative to the absence of implied warranty of wholesomeness 
in the sales of surplus Army supplies, especially in reference to such 
a case as this, in which specific notice is given that the property has 
begun to deteriorate and is in need of immediate reconditioning. 
Furthermore, it appears from the evidence presented that at the 
time of sale and for a considerable time thereafter the hams were fit 
for human consumption, and that not until the latter part of August 
or later did the purchaser take any steps toward reconditioning. 
Even if there had been a warranty as to the condition of the hams 
and a breach thereof, neither of which is shown, the claim for 
damages resulting therefrom would not be for adjudication by the 
Secretary of War or any officer, board, or commission of the Army 
or the War Department. 

The second question submitted does not involve a payment to be 
made under the War Department, but the authority of one indebted 
to the United States to withhold payment, and in the form stated it 
does not present a question properly for advance decision by this 
office. I may state, however, as a matter of administrative pro- 
cedure in the present case, that you are not authorized to consent to, 
or enter into, any arrangement or agreement under which Harris 
Bros. Co. would be permitted to withhold the amount of any un- 
adjudicated claim it may have against the United States from any 
amount due from it to the United States under the contract for the 
purchase of Camp Merritt. 


SALES OF SURPLUS WAR SUPPLIES—EXPENSES OF HANDLING 
GOODS RETURNED. 


The return of certain surplus war supplies owing to a local law prohibiting 
their resale does not make the Government liable for expenses incurred 
by the purchaser for freight, storage, and handling when there was no 
breach of condition or warranty chargeable to the Government. 

The return of surplus war supplies because of their failure to meet the specifi- 
cations under which sold renders the Government liable for the expenses 
incurred by the purchaser for freight, storage, and handling, which ex- 
penses may be reimbursed from the proceeds of the general sale of like 
supplies when held in special-deposit account. 


Comptroller General McCarl to Maj. M. T. Legg, United States Army, 
February 6, 1923: 


I have your letter of January 25, 1923, submitting, with request 
for decision whether payment thereon is authorized, a voucher in 
favor of Thompson & Kelly Co. for $5,795.11. 

Of the amount in question $42.24 represents freight, storage, and 
handling charges on matches purchased from the Army and there- 
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after redelivered to it because a certain city ordinance prohibited 
the resale of said matches. 

The remainder of the amount, to wit, $5,752.87, represents the 
amount of expenses incurred by Thompson & Kelly Co. on account 
of freight, storage, and handling charges on certain lots of textiles 
purchased from surplus property of the Army and thereafter re- 
delivered to the Army because not in accordance with the specifica- 
tions under which they were sold. 

It is proposed to make the reimbursement claimed from funds in 
your special-deposit account, being proceeds from other sales of 
surplus property of the same general classes. 

In an unpublished decision of June 28, 1921, to the Secretary of 
War, the Comptroller of the Treasury held that proceeds of the 
general sale of such supplies could be used to reimburse the pur- 
chasers for such expenses as are now under consideration where the 
facts appearing show the reason for the return of the supplies 
purchased, and that said return was due to the failure of the goods 
sold to comply with the specifications under which the sales were 
made. 

With reference to the matches, the local restriction upon the resale 
of matches is not chargeable against the United States and it does 
not appear that there was any failure of the United States as to 


the specifications under which they were sold, therefore reimburse- 
ment of the expenses incurred in connection with them is not author- 
ized. 

Payment on the voucher and evidence submitted is authorized in 
the sum of only $5,752.87, being the amount of the expenses incurred 
in connection with the textiles which did not comply with the 
specifications. 


LAND-GRANT DEDUCTIONS— TRANSPORTATION OF NATIONAL 
GUARD MEMBERS TO AND FROM TRAINING CAMPS. 


Members of the National Guard enlisted as soldiers in accordance with sec- 
tion 70 of the act of June 3, 1916, 39 Stat., 201, as amended by section 
38 of the act of June 4, 1920, 41 Stat., 781, when going to and from 
training camps under authority of the War Department, are troops of 
the United States within the meaning of land-grant laws, and as troops 
are entitled to free transportation over that portion of the lines of the 
Michigan Central Railroad originally aided in its construction by a land 
grant under section 3, act of June 3, 1856, 11 Stat., 21, and section 3, 
act of July 3, 1866, 14 Stat., 79. 


Decision by Comptroller General McCarl, February 6, 1923: 

The Grand Trunk Railway system, western lines, applied per 
letter of December 4, 1922, S-9-218, for review of settlement 
W-68571, November 23, 1922, of its bills GO-1018 and 1019 for 
passenger transportation during September, 1922, in the sum of 
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$358.36, from which amount a deduction was made of $333.27 on 
account of overpayment by Maj. E. O. Hopkins per voucher 36814 
(bill GO-815) of February, 1922, for transportation per request 
WQ-3116637, August 1, 1921, of 63 men of the Michigan National 
Guard from Ionia, Mich., to Rasmus, Mich., to National Guard 
field training camp, the amount paid therefor being at the fare of 
$7.50 per man, a tatal of $472.50. The amount due for the service 
was determined to be $139.23 on the basis of a net fare of $2.21 per 
man, resulting in an overpayment of $333.27, as noted above. The 
net fare of $2.21 was determined as follows: 





! 
Gross. | L.G.% 





The deduction was on account of the portion of the transporta- 
tion over the line of the Michigan Central Railroad, which was 
originally aided in its construction by grant of land under con- 
dition as provided by section 3 of the act of June 3, 1856, 11 Stat., 
21, and section 3 of the act of July 3, 1866, 14 Stat., 79, that “ The 
said railroad shall be and remain a public highway for the use of 
the Government of the United States, free from all toll or other 
charge upon the transportation of any property or troops of the 
United States,” and provided further that the said road “shall 
be and remain a public highway for the use of the Government of 
the United States and shall transport free from toll or other charge 
all property, troops, and munitions of war belonging to the same.” 

In accordance with the conditions of the aforesaid grant the 
Government is entitled to free transportation of its troops over 
the line of railroad constructed under the provisions of said grant. 
The claimant in its application for review contends that members 
of the National Guard are not troops of the United States and 
therefore the provisions of the statutes cited are not applicable 
thereto, and that the payment for the service should be made at 
the full commercial fare without any deduction therefrom on ac- 
count of the provisions of the acts cited. 

The transportation under consideration was furnished members 
of the National Guard for the purpose of attending camp of in- 
struction as provided by section 97 of the national defense act of 
June 3, 1916, 39 Stat., 207. in accordance with which their pay, 
transportation, and subsistence were at the expense of and from 
appropriation made by the United States, being for the purpose 
of military training, to be better fitted for military service when 
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called thereto or drafted therein, as hereinafter indicated. The 
members of the National Guard are enlisted as soldiers in the Na- 
tional Guard of the United States in accordance with the enlistment 
contract and oath of enlistment as provided by section 70 of the 
national defense act of June 3, 1916, 39 Stat., 201, as amended by 
section 38 of the act of June 4, 1920, 41 Stat., 781, as follows: 

Men enlisting in the National Guard of the several States, Territories, and the 
District of Columbia, shall sign an enlistment contract and subscribe to the 
following oath of enlistment: “I do hereby acknowledge to have voluntarily 
enlisted this day of —————, 19—,, as a soldier in the National Guard 
of the United States and of the State of , for the period of three (or 
one) year —, under the conditions prescribed by law, unless sooner discharged 
by proper authority. And I do solemnly swear that I will bear true faith and 
allegiance to the United States of America and to the State of —, and 
that I will serve them honestly and faithfully against all their enemies whomso- 
ever, and that I will obey the orders of the President of the United States and 
of the governor of the State of , and of the officers appointed over me 
according to law and the rules and Articles of War.” 

The men thus enlisted are, in accordance with section 101 of the 
national defense act of June 3, 1916, 39 Stat., 208, subject to be 
called into the service of the United States, or by section 111 of the 
national defense act, 39 Stat., 211, as amended by section 49 of the 
act of June 4, 1920, 41 Stat., 784, to be drafted into the military 
service of the United States, and from the time when so called under 
section 101, or drafted under section 111, are subject to such laws 
and regulations for the government of the Army of the United 
States as may be applicable to members of the Army whose perma- 
nent retention in the military service is not contemplated by law. 
In accordance with these statutes, members of the National Guard, 
without other oath or any further action on their part, whenever 
called or drafted are inducted into the service of the United States, 
each one having already taken the prescribed oath of enlistment as 
a soldier of the United States. 

Though not in the service of the United States as a part of the 
Army as defined in section 1 of the national defense act, when attend- 
ing camp of instruction (see 2 Comp. Gen., 189), the question for 
determination is whether they are troops of the United States within 
the meaning of the land-grant acts cited above. 
the court held that: 

In the case of Charles Coe v. United States, 44 Ct. Cl., 419, 427, 


In order to become a soldier in the United States Army, i. e., in order to 
become a fully enlisted man, the party must first enlist by signing the pre- 
scribed application, and he must then be accepted and sworn into the service 
by the proper officer, who is then said to have enlisted the soldier. 

In the case of the Alabama Great Southern Railroad Company v. 
United States, 49 Ct. Cls., 522, which was a suit for amount deducted 
on account of the rights of the United States over a land-grant rail- 
road for transportation of organized militia under the act of Janu- 


ary 21, 1903, 32 Stat., 775, as amended by the act of May 27, 1908, 35 
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Stat., 399, judgment was awarded in favor of the railroad company 
for the amount so deducted, it being held, quoting syllabi, that: 


The National Guard of a State may become “troops of the United States” 
within the meaning of the land-grant act, but it is not the potentiality but the 
actuality of being in the service contemplated by the Constitution which fixes 
their status as such “ troops.” 

The meaning of the land-grant act is not to be restricted to the Regular Army 
nor can it be extended to include the National Guard when not actually in the 
service of the United States. 

The National Guard as then constituted differed from the National 
Guard as constituted under the national defense act in that under 
the national defense act the members of the National Guard have en- 
listed as soldiers and taken the prescribed oath as soldiers of the 
United States. 

The Supreme Court of the United States has held, /n re Grimley, 
137 U. S., 147, 157, “ that the taking of the oath of allegiance is the 
pivotal fact which changes the status from that of a civilian to that 
of soldier.” The Supreme Court of the United States in case of 
United States v. Union Pacific Railroad Company, 249 U. S., 354, 
held that: 


Applicants for enlistment who have been accepted provisionally but have 
yet to be subjected to the final examination at the recruiting depots and to take 
the oath before they become part of the soldiery of the Nation, are not “ troops 
of the United States.” It is the actual enlistment, the oath of allegiance, that 
changes the status from a civilian to soldier. 

It appears clearly established by court decisions that the status of 
soldier is determined by the oath of enlistment and that members of 
the National Guard as now constituted have already taken the oath 
of enlistment and therefore are troops of the United States and sub- 
ject to active service under sections 101 and 111 of the national de- 
fense act, no further oath being required when called or drafted. 
The status of the National Guard, therefore, is that of troops of the 
United States subject to active service whenever called or drafted 
therefor. The United States is entitled to their transportation un- 
der the provision of the land-grant acts relating to the transportation 
of its troops in accordance with the cardinal rule of construction of 
statutes that the intent of the legislature is to prevail, and such in- 
tent is to be determined from the language as expressed in the statute, 
which language is to be given its clear, plain, ordinary, and obvious 
meaning. 

If there is any doubt as to the interpretation of the language used 
in case of a public grant, such language must be construed in favor 
of the Government, it being a rule of law that public grants are con- 
strued in favor of the Government on grounds of public policy and 
can not be extended by implication in favor of the grantee beyond the 
natural and obvious meaning of the words employed. In Central 
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Transportation Co. v. Pullman’s Palace Car Co., 1389 U. S., 24, the 
Supreme Court of the United States says: 


By a familiar rule every grant of property or of privileges or franchises, if 
ambiguous, is to be construed against the grantee and in favor of the public, 
because an intention on the part of the Government to grant to private persons 
or to a particular corporation property or rights in which the whole public is 
interested can not be presumed, unless unequivocally expressed or necessarily 
to be implied in the terms of the grant, and because the grant is supposed to be 
made at the solicitation of the grantee and to be drawn up by him or by his 
agents, and therefore the words used are to be treated as those of the grantee, 
and this rule of construction is a wholesome safeguard of the interests of the 
public against any attempt of the grantee by the insertion of ambiguous lan- 
guage to take what could not be obtained in clear and express terms. 

The National Guard, composed of men enlisted as soldiers in ac- 
cordance with section 70 of the national defense act as amended 
by section 88 of the act of June 4, 1920, supra, are a part 
of the troops of the United States and must be so regarded within 
the meaning of the land-grant acts whenever transportation therefor 
is required by the United States over a land-grant railroad. The 
question involved here is the rights of the United States over a land- 
grant railroad and must be construed in accordance with the law 
making the grant to the railroad. 

The transportation of members of the National Guard under con- 
sideration, having been required by the United States and furnished 
under authority of the War Department for the purpose of attend- 
ing camp of instruction and training in order to more fully qualify 
them for the duties which they are required under their enlistment 
to render the United States when called upon, and being enlisted as 
soldiers of the National Guard of the United States, the deduction 
on account of land grant is properly applicable. 

The United States being entitled under the condition of the grant 
to have its troops transported over said aided road, it is immaterial 
as to what branch of the service such troops are connected or 
the purpose for which the transportation is required so long as the 
United States requires the transportation for its purpose and pays 
the cost thereof, as in this case. The settlement is affirmed. 


TRANSPORTATION OF MEMBERS OF NATIONAL GUARD TO AND 
ba CAMPS OF INSTRUCTION—JOINT MILITARY ARRANGE- 


Members of the National Guard while attending camps of instruction are not 
a part of the Army of the United States as defined in section 1 of the na- 
tional defense act of June 3, 1916, 39 Stat., 166, as amended by section 
1 of the act of June 4, 1920, 41 Stat., 759, and are therefore not “ enlisted 
men of the United States Army” within the meaning of that term as 
used in the joint military arrangement, and the transportation of such 
members of the National Guard to and from camps of instruction is 
accordingly not subject to the 3 per cent allowance authorized under that 
arrangement for the transportation of enlisted men of the United States 
Army, 
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Decision by Comptroller General McCarl, February 6, 1923: 

The Southern Railway Co. applied, per letter of January 5, 
1923 (file D-2-P3602), for review of settlement W-67843, October 
28, 1922, by which was deducted from the amount found due for pas- 
senger transportation during July, 1922, per bill 3602, July, 1922-P, 
the sum of $265.09 on account of transportation of enlisted men 
of the National Guard attending camps of instruction, for which 
payment had been made by Maj. E. O. Hopkins per vouchers 7028 
and 7054, December, 1921, and 7592 and 7920, January, 1922. 

The payment for the transportation had been made at the full 
commercial fare. The overpayment by the disbursing officer was 
determined by the application of the 3 per cent allowance au- 
thorized by the joint military arrangement for the transportation 
of enlisted men of the United States Army when traveling on 
transportation requests of the issue of the United States War De- 
partment, where the entire transportation cost is paid by the United 
States, 

The question for determination in this case is whether the mem- 
bers of the National Guard are enlisted men in the United States 
Army within the meaning of this arrangement or agreement. The 
claimant contends that such deduction is not authorized and that 
the amount so deducted should be allowed. 

Members of the National Guard are enlisted as soldiers in the Na- 
tional Guard of the United States, having signed an enlistment con- 
tract and subscribed to an oath of enlistment as prescribed by section 
70 of the national defense act of June 3, 1916, 39 Stat., 201, as amended 
by section 38 of the act of June 4, 1920, 41 Stat., 781. Section 1 of 
the national defense act, 39 Stat., 166, as amended by section 1 
of the act of June 4. 1920, 41 Stat., 759, provides that “the National 
Guard, while in the service of the United States,” is one of the 
constituent parts of the Army of the United States. 

The status of members of the National Guard as troops of the 
United States within the meaning of the land-grant laws is set 
forth in decision of February 6, 1923, in Review No. 3459 of the 
Grand Trunk Railway System, but as set forth in said decision the 
members of the National Guard when attending camps of instruc- 
tion are not in the service of the United States as a part of the 
Army as defined in section 1 of the national defense act. The ques- 
tion in this case is the construction of the agreement granting the 
Government an allowance on the transportation of “enlisted men 
of the United States Army,” as distinguished from the construction 
of the rights of the United States under the land-grant acts relating 
to the transportation of “troops of the United States.” Though 
enlisted men and troops of the United States, yet not being a part of 
the Army as defined by section 1 of the national defense act, the 








DECISIONS OF THE COMPTROLLER GENERAL, 491 


transportation under consideration is not within the terms of the 
military arrangement or agreement and the 3 per cent allowance 
authorized thereunder is not applicable thereto. The amount de- 
ducted on this account is therefore allowed. 


AWARDS AND COURT EXPENSES IN CONDEMNATION PROCEED- 
INGS—DISTRICT OF COLUMBIA. 


The appropriations for the payment of awards and court expenses incurred 
in condemnation proceedings brought by the Commissioners of the Dis- 
trict of Columbia under the general authority conferred upon them by 
the act of March 4, 1913, 37 Stat., 950, are applicable to costs and ex- 
penses falling due and payable on final awards made during the respec- 
tive fiscal years for which the appropriations were made. 


Comptroller General McCarl to the President, Board of Commissioners of 

the District of Columbia, February 7, 1923: 

I have your letter of January 10, 1923, requesting decision whether 
payment of awards and court expenses in condemnation proceedings 
instituted by the Commissioners of the District of Columbia under 
general powers given them by law may be made from appropriations 
for the fiscal year in which the verdict of the jury is finally ratified 
and confirmed by the court. Your submission is understood to re- 
late only to those cases of condemnation brought under general au- 
thority to open, extend, or widen streets, avenues, roads, or highways 
given to the commission by the act of March 4, 1913, 37 Stat., 950. 

The authorizing statute provides that the costs and expenses of 
the authorized proceedings should be paid from District revenues— 
and that such sum as is necessary for said purpose during the fiscal year to 
end June thirtieth, nineteen hundred and fourteen, is hereby appropriated, 
payable entirely from the revenues of the District of Columbia. 

Annually thereafter up to and including the fiscal year 1919 ap- 
propriation was made to carry out the provisions contained in the 
authorizing act aforesaid of “such sum as is necessary for said pur- 
pose” during the fiscal year for which the several appropriations 
were made. The appropriation for the fiscal year 1920 made by the 
act of July 11, 1919, 41 Stat., 76, carried the specific amount of 
$40,000 to carry out the provisions of this authorizing act. A 
specific appropriation of $50,000 for like purposes during the fiscal 
year 1921 was made by the act of June 5, 1920, 41 Stat., 846. The 
appropriation for the fiscal year 1922 made by the act of February 
22, 1921, 41 Stat., 1116, was made indefinitely as in former years 
for such sum as was necessary for the purpose of carrying out the 
provisions of the act. The act of June 29, 1922, 42 Stat., 680, also 
appropriates an indefinite sum for like purposes. 

Each and every one of the aforesaid appropriations is by its terms 
specifically made available for payment of the costs and expenses of 
the condemnation proceedings taken under the provisions of the act 
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of 1913 and therefore is available for any such expense falling due 
and payable on final awards made during the respective fiscal years 
for which the appropriations were made. This case differs materially 
from those cases in which a specific permanent appropriation has 
been made for a definite purpose the accomplishment of which pur- 
pose requires the institution of condemnation proceedings. 

The decision of the former Comptroller of the Treasury of January 
30, 1920, to which you refer does not apply to this case. 


AUTOMATIC PROMOTION OF POSTAL CLERKS—CREDIT FOR MILI- 
TARY SERVICE. 


Credit, for purposes of promotion in the Postal Service, for time served in the 
military or naval service of the United States during the World War, is 
limited to those employees who were in the Postal Service on June 5, 1920, 
or October 1, 1920, and who have remained continuously in said service 
thereafter. 


Comptroller General McCarl to the Postmaster General, February 8, 1923: 


I have your letter of January 30, 1923, requesting decision whether 
postal employees who were in the service as substitute clerks or car- 
riers on June 5, 1920, or October 1, 1920, and who thereafter have 
been separated from the service and are reinstated subsequent to 
October 1, 1920, are entitled for purposes of promotion to credit for 
time served in the military, marine, or naval service of the United 
States during the World War. 

The provision in the act of June 5, 1920, as amended by a pro- 
vision in the act of March 1, 1921, 41 Stat., 1151, relative to the 
counting of time served as a substitute or in the military, marine, or 


naval service for the purpose of promotion in the Postal Service is as 
follows: 


That tlerks in first and second class post offices and letter carriers in the 
City Delivery Service shall be divided into five grades as follows: First grade— 
salary, $1,400; second grade—salary, $1,500; third grade—salary, $1,600; 
fourth grade—salary, $1,700; fifth grade—salary, $1,800: Provided, That in 
the readjustment of grades for clerks at first and second class post offices and 
letter carriers in the City Delivery Service to conform to the grades herein 
provided, grade 1 shall include present grade 1, grade 2 shall include present 
grade 2, grade 3 shall include present grade 8, grade 4 shall include present 
grade 4, and grade 5 shall include present grades 5 and 6: Provided further, 
That hereafter substitute clerks in first and second class post offices and sub- 
stitute letter carriers in the City Delivery Service when appointed regular 
clerks or carriers shall have credit for actual time served on a basis of one 
year for each three hundred and six days of eight hours served as substi- 
tute, and appointed to the grade to which such clerk or carrier would have 
progressed had his original appointment as substitute been to grade one: 
Provided, That postal employees and substitute postal employees who served 
in the military, marine or naval service of the United States during the 
World War and have not reached the maximum grade of salary shall receive 
credit for all time served in the military, marine or naval service on the basis 
of one day’s credit of eight hours in the Postal Service for each day served 
in the military, marine or naval service and be promoted to the grade to 
which such postal employee or substitute postal employee would have pro- 
gressed had his original appointment as substitute been to grade one: And 
provided further, That clerks in first and second class post offices and letter 
carriers in the City Delivery Service shall be promoted successively after one 
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year’s satisfactory service in each grade to the next higher grade until they 
reach the fifth grade. All promotions shall be made at the beginning of the 
quarter following one year’s satisfactory service in the grade: * * 


By section 6 of the act of June 19, 1922, 42 Stat., 662, the pro- 
vision just quoted was made applicable to postal employees and sub- 
stitute postal employees who were in the Postal Service on October 
1, 1920. 

The apparent purpose of the provision under consideration was 
to place employees who were in the military service during the late 
war and thereafter entered or reentered the Postal Service on an 
equal footing as to promotion with employees who were in the 
Postal Service rather than the military service during the war. 
With this in view it was but reasonable that the law should provide 
that the benefits of its provisions should be extended only to em- 
ployees who entered or reentered the Postal Service within a 
reasonable time after discharge from the military service. Origi- 
nally the date for such entry or reentry was fixed as June 5, 1920, 
and thereafter extended to October 1, 1920. It is reasonable to as- 
sume that the object of the provision was to induce former postal 
employees and persons who had prepared or planned to enter the 
Postal Service to enter or reenter said service upon being discharged 
from the military service and to remain continuously therein. 

It has been held that an employee who resigned from the Postal 
Service in May, 1920, and was reinstated in May, 1921, was not 
entitled to the benefits of the provisions. 1 Comp. Gen., 724. It 
would not be reasonable to assume that the law contemplated extend- 
ing the benefits to an employee who delayed entering or reentering 
the Postal Service until October 1, 1920, and who was thereafter 
separated from the service and reinstated, while denying said bene- 
fits to an employee who entered or reentered the Postal Service soon 
after the armistice and who was separated from the service prior to 
June 5, 1920, and reinstated subsequent to October 1, 1920. 

It is understood from your submission that the Post Office De- 
partment has construed the provision as being applicable only to 
those employees who were in the Postal Service as regular or sub- 
stitute on June 5, 1920, or October 1, 1920, and who have remained 
continuously in said service thereafter. That construction appears 
to be in accordance with the intent and purpose of the statute. 

‘The question submitted is answered in the negative. 


PERSONAL FURNISHINGS—HANDCUFFS. 


Handcuffs to be used by officers of the customs service to facilitate the handling 
of prisoners are not personal furnishings with which the officers are required 
to equip themselves at their own expense, and the cost thereof is payable 
from the appropriation for collecting the revenue from customs and the 
detection and prevention of frauds upon the customs revenue. 
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Decision by Comptroller General McCarl, February 8, 1923: 

The Secretary of the Treasury requested, January 6, 1923, review 
of settlement No. T-10985, dated December 19, 1922, wherein credit 
for $18 was disallowed in the accounts of M. B. McFarlane, collector 
of customs, district No. 18, Tampa, Fla., on account of payment made 
to the Mattatuck Manufacturing Company, of Waterbury, Conn., for 
six pairs of Mattatuck handcuffs at $3 per pair. 

The payment in question was made from the appropriation “ Col- 
lecting the revenue from customs, 1922,” and it was disallowed for 
the reason that the handcuffs were personal equipment of the em- 
ployees, and therefore not a proper charge against the Government. 

The act of February 17, 1922, 42 Stat., 373, making appropriation 
for the operation and maintenance of the customs service, is as 
follows: 

For collecting the revenue from customs, including not exceeding $200,000 for 
the detection and prevention of frauds upon the customs revenue, $11,300,000. 

With regard to the purchase of handcuffs, the Secretary of the 
Treasury stated in his letter of January 6, 1923, as follows: 


Handcuffs are a mechanical device which, fastened to the wrists of pris- 
oners, render them incapable of effectively resisting an officer. By their use 
one officer can control one or more prisoners, whereas without their use it 
would require several officers to control one prisoner should he be disposed 
to exert his strength in an effort to escape. 

In the customs service it frequently becomes necessary to place a number 
of prisoners in charge of one officer in transferring them to a place of de- 
tention and this can be safely done with the use of handcuffs. To illustrate: 
A force of customs officers captures a gang of smugglers and the prisoners 
must be taken to a place of detention. The prisoners are handcuffed and 
one or two officers, depending upon the number of prisoners, transfers them 
to a place of safe keeping, while the remainder of the customs force stays 
on duty. Without the use of handcuffs it would be necessary for the entire 
squad of customs officers to accompany the prisoners, thus leaving the border 
or port wide open and the revenue unprotected. 

From the foregoing statements it would seem that the handcuffs 
were purchased as a part of the necessary equipment incident to 
the collection of the customs revenue and the detection and pre- 
vention of frauds; that they were for general use, not strictly 
personal furnishings with which an officer would be required to 
equip himself for the proper performance of his duties. The ex- 
penses incident to arresting violators of the customs laws and the 
necessary expenses incident to delivering such prisoners to a place 
of detention are properly chargeable to the appropriation herein- 
above quoted, and the purchase of these mechanical devices, designed 
to facilitate the handling of such prisoners, would likewise appear 
to be a proper charge against the same appropriation. 

Upon review of the matter the settlement is reversed and $18 is 


certified for credit in the account of Collector M. B. McFarlane. 
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TRANSFER OF UNEXPENDED APPROPRIATIONS FOR BUREAU OF 
CUSTOMS STATISTICS. 

The authority in the act of January 5, 1923, 42 Stat., 1109, for the transfer of 
all of the unexpended appropriations or allotments from appropriations 
for the Bureau of Customs Statistics from the Treasury Department to the 
Department of Commerce is applicable to the appropriations made by the 
act of January 3, 1923, 42 Stat., 1094, for both fiscal years 1923 and 1924, 
as well as funds previously appropriated. 


Comptroller General McCarl to the Secretary of the Treasury, February 8, 

1923: 

I have your letter of February 5, 1923, requesting decision whether, 
under the provisions of the act of January 5, 1923, transferring the 
Bureau of Customs Statistics from the Treasury Department to the 
Department of Commerce and providing for the transfer of appro- 
priations in connection therewith, there is authority to make a trans- 
fer of appropriations for the fiscal year 1923 and also for the fiscal 
year 1924. 

The authority to make transfer of appropriations appears in the 
act of January 5, 1928, 42 Stat., 1109, and is as follows: 


All of the unexpended appropriations or allotments from appropriations 
available for the maintenance and expense of operation of the said Bureau of 
Customs Statistics are, from the time when this Act takes effect, deducted from 
the appropriation of the Department of the Treasury. for collecting revenue 
from customs and transferred to the appropriation for the Department of Com- 
merce, to be available for the current fiscal year from the time of such transfer for 
expenditure in the District of Columbia or elsewhere, under the direction of the 
Secretary of Commerce, for personal services, rental, or purchase of mechanical, 
tabulating, duplicating, and other office machinery, devices, furniture, and 
supplies, including their exchange or repair; subistence, traveling and trans- 
portation expenses of employees for official purposes; telegraph, telephone, and 
all other contingent expenses not specifically included in the foregoing. 


It appears that at the time of the passage of this enactment ap- 
propriations had been made for the fiscal year 1923, which ends 
June 30, 1923, and that included in such appropriations were the 
sums necessary for the operation of the Bureau of Customs Statis- 
tics. There is no question that the proper amounts under that ap- 
propriation may be transferred to the Department of Commerce. 
The question more particularly of concern is whether there is also 
authorized to be transferred such portion of the appropriation 
which was made January 3, 1923, to the Treasury Department and 
wherein was included for the fiscal year 1924 appropriation pro- 
vision for the Bureau of Custom Statistics. There appears in the 
appropriation of January 3, 1923, 42 Stat., 1094, the following 
provision : 

For collecting the revenue from customs, including not exceeding $300,000 
for the detection and prevention of frauds upon the customs revenue, $12,100,- 
000, of which $350,000 shall be immediately available, and $35,000 of the 
$12,100,000 to be available for expenditure in the District of Columbia in 
addition to the sums herein and heretofore authorized: Provided, That no 


person shall be paid at a rate in excess of $3,000 per annum and not more 


than four persons may be paid at a rate of $3,000 per annum each from the 
said sum of $35,000. 


60549°—23—Vol. 2——33 





496 DECISIONS OF THE COMPTROLLER GENERAL, 


It is observed that in this appropriation provision is made making 
$350,000 immediately available. It is understood that the appro- 
priation generally included provision for the Bureau of Customs 
Statistics as under the Treasury Department and if the sums therein 
provided for for the fiscal year 1924 are not now transferred to the 
Department of Commerce they will remain in that appropriation 
and it will be necessary for the Department of Commerce to obtain 
a deficiency appropriation for the fiscal year 1924. 

The clear intent of Congress in the provision of the act of Jan- 
uary 5, 1923, was to direct the transfer to the Department of Com- 
merce from the appropriations for the Treasury Department in 
so far as they have made provision for the Bureau of Customs 
Statistics and the provision therein “ to be available for the current 
fiscal year from the time of such transfer” may be understood as 
a segregation of such appropriations respectively so that those for 
the fiscal year 1923 should only be available for the fiscal year 1923 
and those for any other fiscal year, to wit, the fiscal year 1924, 
should be available only for the fiscal year 1924. The appropria- 
tions having been made at the time of the enactment in question 
there would appear to be no reason why the intent should not be 
carried out that appropriations for the Treasury Department for 
the operation of the Bureau of Customs Statistics should be avail- 


able for the Department of Commerce and the necessary transfers 
for the fiscal years 1923 and 1924, respectively, are authorized to 
be made accordingly. 


BURIAL OF AMERICAN CONVICTS IN CHINA. 


The appropriation for expenses of prisons for American convicts at Shanghai, 
China, may be used for the burial expenses of prisoners dying in the 
Shanghai prison if no other means are available. 


Comptroller General McCarl to the Secretary of State, February 9, 1923: 

I have your letter dated January 18, 1923, in which, referring to 
decision dated November 28, 1922, to the effect that the burial ex- 
penses of Thomas G. Furlong, formerly an inmate of the Shanghai 
jail, which were paid from the relief fund maintained in Shanghai 
from voluntary contributions, could not be reimbursed from the 
appropriation “ Expenses of prisons for American convicts,” you 
express the desire to be informed whether the expenses of burial in 
future cases may be paid direct from the appropriation in question, 
inasmuch as a condition may arise at a future date in which a 
prisoner detained in the Shanghai jail may die, and if no funds are 
available for the burial expenses the consulate general may be 
embarrassed. It is also suggested that if the appropriation in its 
existing form should be decided not to be available, it would seem 
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incumbent upon that department to request a change in the language 
of the appropriation. 

The appropriation in terms is simply, “ For expenses of maintain- 
ing at Shanghai under charge of the United States marshal for 
China, an institute for incarcerating American convicts and insane 
in China, $2,000.” 

The very restricted purpose comprised in just the authorized 
maintenance of that institution when considered in connection with 
the comparatively small amount appropriated to that use, makes it 
doubtful whether there may be implied an authority for an expendi- 
ture for such a purpose as the one in question. Whether the use of 
the appropriation would be proper in the event of some emergency 
condition of the kind contemplated would depend upon the par- 
ticular circumstances of a specific case. Where a man dies in a 
domestic jail, under pauper conditions, interment usually falls upon 
the local public authorities. In a foreign locality, if there are no 
provisions for interment of deceased pauper prisoners of United 
States jails, it appears that since such inmates are wholly dependent 
upon their custodians there would be an obligation resting upon the 
local United States authorities to dispose of .the bodies of their 
nationals, and if there are no other means available, the appropria- 
tion “Expenses of prisons for American convicts” would be the 


fund that must bear the burden of such expense and be authorized 
under the conditions cited, 


INCREASE OF COMPENSATION TO PER HOUR AND PER DIEM 
EMPLOYEES. 


Per hour or per diem employees who are paid for week days only may be paid 
the increase of compensation for civilian employees, if otherwise entitled 
thereto, at the rate of 76% cents per day; if they are paid for every day, the 
rate is 663 per day. 

Per hour employees, ordinarily paid for week days only, are not entitled to any 
increase of compensation for Sunday work, the 76% cents per day paid for 
week days being the total increase to which they are entitled. 


Acting Comptroller General Ginn to the Librarian of Congress, February 

12, 1923: 

I have your letter of February 1, 1923, requesting decision at what 
rate hour workers in the Library should be paid increase of com- 
pensation. 

If hourly or per diem employees are paid for week days only the 

ate or increase of compensation is 76% cents per day. If they are 
paid for every day the rate of compensation is 66% cents per day. 
See 25 Comp. Dec., 71,73. If hour workers, ordinarily paid for week 
days only, also work on Sundays they are not entitled to increase 
of compensation for the Sunday work, since the 763 cents per day 
for week days is all the increase of compensation to which they are 
entitled. See 25 Comp. Dec. 417. 
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PREMIUM ON BOND OF CONTRACTOR—LUMP-SUM CONTRACT 
PAYABLE IN INSTALLMENTS. 


In a contract to do certain work for a specified sum to be paid in installments 
as the work progressed up to 90 per cent of the value of the completed 
work the premium on the bond of the contractor may not be included in 
the computation of the value of the completed work, 2 Comp. Gen., 470, 
distinguished. 


Acting Comptroller General Ginn to the Secretary of the Treasury, Febru- 
ary 13, 1923: ’ 
There has been received your letter of January 8, 1923, requesting 

decision as to whether the North-Eastern Construction Co. can be 

reimbursed for the cost of their bond executed to insure faithful 
performance of their contract dated October 23, 1922, for the con- 

struction of two wings of the Veterans’ Hospital at Chelsea, N. Y., 

on the voucher paying the first installment of 90 per cent due them 

under the terms of the contract. 

The contractor agreed to erect certain buildings in accordance with 
specifications not here material “ for the sum of four hundred nine- 
teen thousand two hundred seventy four dollars ($419,274.00), such 
payment to be made as prescribed in said specifications.” 

The specifications on which the contractor bid contained a notice 
that a bond would be required in the amount of one-half of the con- 
tract price, and paragraph 33 of these specifications, which are made 
a part of the contract, provides that— 


Payments of approximately 90% of the value of the work executed and 
satisfactorily in place, as determined by the Supervising Architect, acting 
through the superintendent, will be made monthly, and payment of the balance 
retained will be made after the final acceptance by the duly authorized repre- 
sentative of the Treasury Department of all materials and workmanship em- 
braced in the contract, but payments will not be made until every part of the 
work to the point for which payment is claimed is satisfactorily supplied and 
executed in every particular and all defects therein remedied to the satisfaction 
of the Supervising Architect. 


You state— 


Under date of Jan. 4, 1922, the superintendent of construction for the work 
transmitted a voucher in payment, with letter in explanation of the same, from 
which the following is an excerpt: 

“Enclosed please find voucher for $13,320.00 in favor the North-Eastern 
Construction Company, 101 Park Ave., New York City, for work done during 
November and December, 1922, in executing their contract for the construction 
of the infirmary group of buildings at the Chelsea (N. Y.) T. B. Hospital. 
Please note that the value of the work stated, namely, $14,800.00, includes 
$9,800.00 for the cost to the contractor of his bond.” 


It does not appear on what basis the claim is made for payment 
by the United States of the premium on the bond. Under the terms 
of the contract the contractor is to receive a fixed sum for the com- 
pleted work, and there is no provision for the reimbursement to the 
contractor for the cost of his bond as such. The requirement of the 
specifications that the contractor give bond for performance of the 
contract does not place an obligation on the United States to pay 
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therefor. The case is distinguishable from that where the premium 
on the bond may be a cost under a cost-plus contract, as considered 
by the Supreme Court of the United States in decision of December 
4, 1922, in the matter of Mason & Hanger Co. and North-Eastern Con- 
struction Company. 2 Comp. Gen., 470. The monthly payments are 
limited to approximately 90% of the value of the work completed 
during the previous month, and the value of such completed work 
is to be ascertained by the Supervising Architect, presumably by 
comparison of the work accomplished with the total to be performed 
under the contract, and does not necessarily include all of the ex- 
pense incurred during that period by the contractor in carrying out 
his obligation. 

The execution of a bond was required to insure faithful perform- 
ance of the contract, and is not an element in the value of the work. 
The cost of the same is therefore not properly for consideration in 
determining the amounts upon which the partial payments of 90% 
are to be computed. 


GASOLINE AND OIL FOR AUTOMOBILES OWNED AND USED BY 
OFFICERS OF THE ARMY IN THEIR DISTRICTS ON OFFICIAL 
BUSINESS. 


In view of the specific provisions for official travel by officers of the Army and 
of the provision in the act of June 30, 1922, 42 Stat., 729, barring the use 
of appropriations in that act for the hire, operation, maintenance, or repair 
of any motor-propelled vehicle which is employed wholly or in part for per- 
sonal, social, or similar use, reimbursemen* to such officers for the cost 
of gasoline or oil consumed in their own automobiles when used by them 
in their districts on official business is unauthorized, as is also the cost of 
the furnishing of gasoline or oil in kind for such consumpton. 


Acting Comptroller General Ginn to the Secretary of War, February 14, 
1923: 
I have your letter of December 28, 1922, requesting decision 
whether the appropriation “Transportation of the Army and its 
Supplies, 1923,” 42 Stat., 729, is available— 


* * * for reimbursement to officers of the Army for the cost of gasoline, 
lubrica’ ts, etc., used in the operation of privately owned automobiles when 
used on official business, and whether gasoline, lubricants, etc., may be issued 
under proper regulations for use in privately owned vehicles on official public 
business. 

What is intended to be included in the term “et cetera” is not 
clearly apparent. There have been decisions that, where civilian 
officers or employees are in a travel status and entitled to reimburse- 
ment of expenses of actual and necessary cost of travel and who use 
their privately owned automobiles for the travel, they are entitled 
to reimbursement of the cost of gasoline and oil. 27 Comp. Dec., 
306; 1 Comp. Gen., 681; 2 id., 233 and 339. Reimbursement has also 
been authorized for such expenses where an appropriation is made 
broadly for transportation of employees on public business at their 
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stations, and the employee uses his privately owned automobile for 
such official travel. 2 Comp. Gen., 329. But in all these cases reim- 
bursement has been limited to the cost of gasoline and oil only and 
in an amount not exceeding what it would have cost the Government 
to provide transportation by public conveyance. Reimbursement of 
other items of expense in the operation of privately owned automo- 
biles has generally been denied. 

It is understood that the submission has reference to travel of 
officers in the district where their duties are—that is, at their official 
station—and that the officers are not in a travel status and entitled 
to mileage or actual expenses for such travel. The question seems 
to have been presented because of the decisions adverted to. 

The appropriation for “Transportation of the Army and its sup- 
plies” contains no provision specifically authorizing the issue of 
gasoline and oil or reimbursement therefor to officers using their pri- 
vately owned automobiles on official business in the district where 
their duties are, and it is no different in this respect from the lan- 
guage used in this appropriation for many years past. The appro- 
priation for the current year, 42 Stat., 729, 730, is in part as follows: 


For transportation of the Army and its supplies, including transportation of 
the troops when moving either by land or water, and of their baggage, * * * 
for the purchase, hire, operation, maintenance, and repair of such harness, 
wagons, carts, drays, other vehicles, and horse-drawn passenger-carrying vehicles 
as are required for the transportation of troops and supplies and for official, 
military, and garrison purposes; * * * Provided further, That no money 
appropriated by this act shall be expended for the hire, operation, maintenance, 
or repair of any motor-propelled vehicle which shall be employed wholly or in 
part for personal, social, or similar use, except such use as is prescribed by order 
for the transportation of Army personnel in connection with the recreationa! 
activities of the Army; * * 

Specific provision is made for the official travel of officers of the 
Army by (1) mileage or actual expenses when traveling under com- 
petent orders without troops; (2) for transportation in kind when 
traveling with troops; and (3) “other vehicles and horse-drawn 
passenger-carrying vehicles as are required * * * for official, 
military, and garrison purposes ” ; that is, official travel in the district 
where an officer’s duty is. 

The current appropriation makes no new or further provision 
for official travel of officers of the Army. These provisions 
apparently have been in the past considered by the administrative 
authorities as excluding the furnishing of gasoline and oil for 
privately owned automobiles or reimbursement therefor when used 
by officers of the Army for official business in the district where 
their duty is, and there is nothing in the current appropriation 
warranting a different construction in the absence of any change 
in the language of the appropriation. The specific provision of law 
for the official travel of officers of the Army alluded to must be con- 
sidered as exclusive. 
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In addition to and aside from the reasons already given, it is 
remarked that the prohibition in the appropriation upon expend- 
ing the money “for the hire, operation, maintenance, or repair 
of any motor-propelled vehicle which shall be employed wholly or 
in part for personal, social, or similar use ” includes in its language, 
its purpose, and its intent privately owned automobiles. If it is 
necessary to prohibit the use of appropriations for the hire, opera- 
tion, maintenance, or repair of publicly owned motor-propelled 
vehicles it would seem logical that it would be equally objectionable to 
use the appropriation for the hire, operation, maintenance, or repair 
of privately owned vehicles used in whole or in part for personal, 
social, or similar use. It is not enough to say that the primary 
purpose of a privately owned automobile is for personal and social 
purposes and that it is only when used for official purposes that 
the Government is being asked to bear the cost of operation, as the 
vehicle owned by the Government and only partly used for such 
purposes is excluded entirely, and not only when so used. 

Accordingly, you are informed that the appropriation is not 
available for the purchase of gasoline and oil to be supplied to 
privately owned automobiles used for official purposes, nor for the 
re:mbursement of such expenses. 


JUDGMENTS FOR REFUND OF INTERNAL REVENUE TAXES— 
APPROPRIATIONS APPLICABLE. 


The annual appropriations for refund of internal-revenue taxes made pursuant 
to estimates submitted to Congress as directed by the act of February 24, 
1919, 40 Stat., 1145, are applicable to the payment of refunds, whether 
resulting from action by the Commissioner of Internal Revenue or from 
judgment rendered by a court, and such refunds pursuant to judgments 
rendered by competent courts are payable from the appropriation for 
refunds of such taxes for the year in which the taxes are collected. 


Acting Comptroller General Ginn to the Secretary of the Treasury, Febru- 
ary 14, 1923: 


I have your letter of January 25, 1923, requesting decision as to 
the basis for determining the proper appropriation from which a 
judgment for the recovery of internal-revenue taxes should be paid— 
whether the year should be controlled by the date of final payment 
of the tax or by the date of entry of final judgment. 

You state that in the past the income-tax unit has scheduled such 
claims for settlement from the appropriation determined by the 
date of payment of the tax and suggest as inconsistent a practice 
that would list judgment claims and nonjudgment claims for pay- 
ment from appropriation for different years when the illegal taxes 
in both claims were collected and paid the same year. 
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For the fiscal year 1920 and prior years claims for refund of taxes 
under the provisions of section 3220, Revised Statutes, were payable 
from the annual appropriations indefinite in amount provided by 
section 3689, Revised Statutes. The proper annual appropriation to 
be charged with the amount of a claim for refund, adjudicated and 
certified for payment by the Commissioner of Internal Revenue, was 
the year in which the cause of action arose; that is, the date when 
the tax was collected. 21 Comp. Dec., 705; 22 id., 294; 27 id., 20. 
However, the annual appropriations provided by section 3689, Re- 
vised Statutes, and the rule with respect to proper year to be charged, 
did not apply to claims for refund adjudicated and authorized for 
payment by judgment of court; such claims were required to be 
certified to Congress for a specific appropriation. 7 Comp. Dec., 
471; 15 id., 387. 

By the act of February 24, 1919, 40 Stat., 1145, the annual appro- 
priation indefinite in amount provided by section 3689, Revised Stat- 
utes, was repealed, and beginning with the fiscal year 1921 the 
Secretary of the Treasury was required to submit— 


an estimate of appropriations to refund and pay back duties or taxes errone- 
ously or illegally assessed or collected under the internal revenue laws, and 
to pay judgments, including interest and costs, rendered for taxes or penalties 
erroneously or illegally assessed or collected under the internal revenue laws. 


In accordance with this statute the Secretary of the Treasury has 
submitted annually his estimate of the amount needed for refund of 
taxes on which the annual appropriations have been based, viz, 41 
Stat., 654; 41 Stat., 1274; and 42 Stat., 376. These annual appro- 
priations are definite in amount and are in lieu of the prior method 
of annual indefinite appropriation. 

This change from an indefinite to a definite appropriation has not 
changed the rule for determining the proper annual appropriation 
chargeable wit’ a claim for refund certified for payment by the 
Commissioner of Internal Revenue which still maintains as the 
year in which the tax is collected. 1 Comp. Gen., 411. Neither the 
estimates on which these annual appropriations are based nor the 
appropriations themselves mention or specifically authorize the pay- 
ment of judgment claims, but in each a reference is made to the act 
of February 24, 1919, supra, the basic authority for including judg- 
ment claims in the estimates and appropriations, and it is clear, | 
believe, that this reference is sufficient to obligate the appropriations 
for payment of judgment claims. The Comptroller df the Treasury 
so held with respect to the first appropriation made subsequent to 
the change in the law, fiscal year 1921, but limited such holding to 
that fiscal year and suggested the estimates should expressly include 
judgment claims. 27 Comp. Dec., 442. While a separate estimate 
for judgment claims might be desirable for proper itemization of 
the Budget the absence thereof does not affect the availability of the 
appropriations for that purpose. 
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The clear intent of the act of February 24, 1919, was not only to 
fix definite annual appropriations, but also to place claims authorized 
for payment under judgment of a court, including interest and 
costs, on exactly the same basis as claims certified for payment by 
the Commissioner of Internal Revenue, with respect to availability 
of appropriations, thus obviating the necessity of submission to 
Congress and appropriation for individual judgments. It is now 
immaterial whether final adjudication of claim be by the Commis- 
sioner of Internal Revenue or by a court so far as the availability 
of appropriation is concerned. 

Answering your question specifically, you are advised that claims 
for refund of internal-revenue taxes illegally collected authorized 
for payment under judgment of court are properly payable from 
the annual appropriation provided for the fiscal year in which the 
tax is collected. 


CONTRACTS—MISTAKES. 


Where the minds of the contracting parties do not meet, the one intending the 
price stated to be the price per hundred while the other treats it as the 
price for the entire lot ‘consisting of several hundred, no contract results, 
but if the supplies are furnished and accepted, payment may be made on a 
quantum valebat basis, the lowest bid submitted being proper for considera- 
tion for the purpose. 26 Comp. Dec., 286, affirmed. 


Decision by Acting Comptroller General Ginn, February 14, 1923: 

Philadelphia Electric & Manufacturing Co. applied October 13, 
i922, for a review of settlement W-No. 572,317 of September 21, 1922, 
wherein only $195.45 was allowed on its claim for $514.65 on account 
of crossarms furnished for the Signal Corps, United States Army, 
under purchase order No. 101801, dated April 14, 1922, an error in 
its price as bid being alleged by claimant. 

‘The purchase order of April 14, 1922, in so far as material to the 
question here involved, reads: 


The Chief Signal Officer of the Army directs that in accordance with your 
quotation dated April 3, 1922, (19CP-9-10170—-A-11-2B) order for the articles 
listed below is hereby placed with you and if accepted by you will be subject to 
the conditions printed on the reverse side hereof. 


* * * * * . * 


SHIPPING INSTRUCTIONS AND MARKINGS: Ship 200 of Item 11 to Officer in 
Charge Signal Section, New York General Intermediate Depot, Army Base. 
South Brooklyn, New York. Marked: “ Order No. 101801 S. C., for S. S. Stock, 
Requisition W-16.” 

Ship 300 of Item 11 to Officer in Charge, Signal Section, San Francisco Gen- 
eral Intermediate Depot, Fort Mason, California. Marked: “ Order No. 101801 
S. C., for S. S. Stock.” 


Item 112 500 crossarms. wood, 6 pin, S. C. type PF-23, per S. C. Spec. 
71-62-A, for the lot, $195.85. 


The “quotation” referred to in the purchase order was made on 
a form prepared by the War Department and submitted to the 
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bidder with only the price to be filled in by the bidder. Claimant’s 
bid or quotation as it appeared on the said form was as follows: 
Item. Quotations in quadruplicate. Unit. Total. BS 


10 200 crossarms, wood, 4 pin, S. C. Type PF-21 per S. C. Spec. 
71-62-A, each 


il 500 crossarms, wood, 6 pin, S.:C. Type PF-23, per S. C. Spec. 
71-62 A, each 


Note 1. Quotation must be F. O. B. destination as follows: 


Item. So. Brooklyn, N. Y. San Francisco, Cal. 


10 100 $47. 00 100 $82. 00 
11 200 72. 90 800 122. 95 


Bids had been solicited on two items designated as items 10 and 11. 
Item 10 was for 200 crossarms 3} inch by 4} inch by 4 feet long, 
end item 11 was for 500 like crossarms, 6 feet long. Of the 4-foot 
crossarms 100 were to be delivered at South Brooklyn, N. Y., and 
100 at San Francisco, Calif. Of the 6-foot crossarms 200 were to 
be delivered at South Brooklyn and 300 at San Francisco. 

Claimant alleges that the prices inserted by it in the prepared 
form as hereinbefore quoted were prices per hundred and that it 
had neglected to add the letter “C” after each of said prices. 
But the purchasing officer assumed that the prices were prices per 
lot and, in the purchase order accepting claimant’s proposal on 
6-foot crossarms, specifically stated the price as “ for the lot, $195.85.” 
Claimant alleges that it did not notice this particular statement in 
the purchase order and, assuming that the purchase order was an 
unqualified acceptance of its bid on the 500 6-foot crossarms, pro- 
ceeded to make shipment and thereafter presented its bill for $514.65, 
which would be the price of 200 crossarms at $72.90 per hundred 
and 300 crossarms at $122.95 per hundred. Claimant was not given 
the award on the 4-foot crossarms. 

Of the eight other bids submitted on the two items, one was 
identical in form with claimant’s except that the letter “C” ap- 
peared after each of the four prices quoted; one quoted the price 
per hundred for each of the two items with no difference between 
South Brooklyn and San Francisco deliveries; two gave prices per 
hundred and also extended totals; and four gave the price per each 
with extended totals. Not one of the eight bids specified a price 
for the lot, four quoting prices per hundred and four quoting 
prices per each. 

With respect to the 4-foot crossarms, there would be no differ- 
ence between a price per hundred and a price per lot, as the require- 
ment was for delivery of 100 only at each of the two places desig- 
nated. A comparison of claimant’s bids on these, concerning which 
there could be no doubt or mistake, with its bids on the 6-foot cross 
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arms would seem to indicate clearly that each of its prices was per 
hundred. It would be unreasonable to assume that claimant while 
quoting a price of $47 for 100 4-foot crossarms delivered at South 
Brooklyn would quote a price of $72.90 for 200 ($36.45 per hun- 
dred) like crossarms 50 per cent longer delivered at the same place 
and that it would offer to deliver 300 6-foot crossarms at San Fran- 
cisco for $122.95 ($40.98 per hundred) while its price for 4-foot 
crossarms delivered at the same time and place was $82 per hundred. 

That claimant could not have intended its prices to be for the 
lots and must have intended them to be “by the hundred” is fur- 
ther indicated by a comparison of its prices with the prices quoted 
by the eight other bidders. The total prices quoted on the 4-foot 
crossarms range from $96 to $348, claimant’s total price thereon being 
$129. There were three bids lower than claimant’s and five bids 
higher than claimant’s on this item. With reference to the 6-foot 
crossarms and assuming that claimant’s bids were per hundred and 
not for the lot it is found again that three of the other bids were 
lower and five were higher than claimant’s, said bids ranging from 
$360 to $1,290, claimant’s bid being $514.65. 

From the facts herein set forth it is clear that claimant did not 
offer to furnish and deliver the 500 crossarms for $195.85, and that 
the purchasing officer did not accept claimant’s offer to furnish and 
deliver them for $514.65. Therefore, there was no contract in re- 
gard to the matter. This case is parallel in all essential features 
with the case decided in 26 Comp. Dec., 286. 

Claimant’s mistake or negligence in the first instance gave rise 
to the situation now existing in this case and it can not be permitted 
to profit by said mistake or negligence to the extent of receiving a 
price which the Government did not agree to pay and would not 
have been required to pay if the mistake or negligence had not oc- 
curred. On the other hand the mistake or negligence was so ap- 
parent that the purchasing officer must have known of it. Under 
such circumstances, the Government can not take advantage of the 
contractor by holding it to a contract which it had no intention 
of making. 

The Government received 499 of the 500 crossarms ordered and, 
there being no binding contract covering the transaction, should pay 
a fair and reasonable price therefor. The lowest bid submitted on 
this lot was 72 cents each or $360 for the entire lot. This may be 
accepted as a fair and reasonable price. Accordingly claimant was 
entitled to $359.28 for the 499 crossarms delivered. 

Upon a review of the matter a difference of $163.83 is certified 
due claimant. 
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ALTERATIONS IN PUBLIC BUILDINGS. 


The installation of partitions in the post-office building at Kalispell, Mont., 
several years after its completion, is an alteration of the building and 
not a part of its construction, and the unexpended balance of the original 
appropriation for the construction of the building is not applicable to the 
expense of said installation. 


Acting Comptroller General Ginn, to the Secretary of the Treasury, Febru- 
ary 14, 1923: 
I have your letter of February 5, 1923, requesting decision of a 
question presented by you, as follows: 


There are forwarded herewith photostatic copies of a communication from 
the acting custodian of the post office building at Kalispell, Mont., and in- 
closures thereto from the acting forest supervisor requesting certain par- 
tition work in the quarters occupied by him in the building. 

This building was authorized in the public building act of March 4, 1913, at 
a limit of cost of $100.000.00. Its construction was practically completed on 
September 10, 1917, and the building occupied on September 22, 1917, final 
payment for the work being made on February 15, 1918. Since that date 
certain work plainly chargeable to the completion of the building, such as 
the supplying of bulletin boards, painting of plaster etc., has been done and 
paid for from the appropriation for its construction. 

On March 15, 1922, the Forest Service was assigned quarters in the building, 
the room given to them being the one previously occupied by officials of the 
Land Office. This is the room that, as shown by the papers herewith, the 
Forest Service desires to have divided by partitions. 

There is a balance remaining from the appropriation for the building of 
$7,600.00, and the department requests your decision as to whether this ex- 
pense of installing said partitions may properly be paid therefrom. 


The construction of the public building at Kalispell, Mont., for 
the use and accommodation of the United States post office and other 
Government offices was authorized at a maximum cost of $100,000 
by the act of March 4, 1913, 37 Stat. 870, 872. Under such act the 
Secretary of the Treasury was directed to “contract for the erection 
and completion of a suitable building, including fireproof vaults, 
heating and ventilating apparatus, and approaches, complete.” 

It is shown that the building has been completed and that final 
payment was made to the contractor therefor on February 15, 1918, 
and it has been occupied by the Goyernment since September 22, 
1917. It seems evident that the proposed changes are not a part 
of the original construction of the building, but are alterations in 
the building as it was constructed several years ago. It is new 
work deemed necessary by a proposal to change the building to meet 
the convenience of the forest supervisor who has recently been 
assigned quarters in the building. 

You are advised that the balance of $7,600 of the appropriation 
for the construction of the public building at Kalispell, Mont., is 
not available for the payment of the expense of installing the pro- 
posed partitions. 






RETIREMENT DEDUCTIONS. 


Where owing to error or inadvertence of the administrative officers an em- 
ployee subject to the civil retirement law has been paid his salary with- 
out retirement deductions he should be required to deposit the net amount 
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of deductions that would have accrued to date, without interest; proper 
notations should be made on the records, and in the event of subsequent 


refunding to the employee no interest should be computed thereon prior 
to date of deposit. 


Deposits by a civilian employee to cover retirement deductions which had not 
been deducted from his salary due to administrative error should be 
credited to the appropriation available for such salary, unless his salary 
was not included in the estimated deduction transferred to the retire- 
ment fund, in which case the deposit should be to the retirement fund. 


Acting Comptroller General Ginn to the Secretary of Labor, February 14, 
1923: 


I have your letter of January 18, 1923, requesting decision as to 
the procedure to be followed in adjusting the retirement fund ac- 
count with Mr. Homer J. Brown, who was appointed a commis- 
sioner of conciliation under your department at a compensation of 
$8 per diem, when actually employed, and who has been paid his 
compensation without deduction on account of the retirement fund. 
Also as to what additional amount, if any, is due from him as 
interest on the amounts not deducted. 

It appears that through a misapprehension of your department 
as to the retirement status of Mr. Brown no retirement fund de- 
ductions from his compensation were made. Your submission does 
not disclose whether Mr. Brown has been authoritatively. and finally 
held to be entitled to the benefit of the retirement law, and upon 
the facts submitted no conclusion upon that point can be reached by 
this office. Assuming that he is so entitled the question for de- 
cision is what disposition shall be made of the proceeds of a check 
for $170.76 which Mr. Brown has tendered to your department in 
refund of amounts paid to him from time to time which should 
have been deducted from his compensation on account of the re- 
tirement fund. 

It appears that your department forwarded the check to the Com- 
missioner of Pensions, who returned it upon the ground that his 
office had no authority under the retirement act of May 22, 1920, 
41 Stat., 614, to collect this money. 

Under the retirement act and the practice established thereunder 
it is the duty of the administrative offices to estimate in advance at 
the beginning of the year the amount to be deducted from salary 
rolls for a fiscal year and transferred to the retirement fund and 
to make proper deductions from salary payments throughout the 
year. Failure to make proper deductions is an error of the adminis- 
trative office, and the duty of correcting any such error is upon that 
office. 

If the estimates and transfers to the retirement fund for the sev- 
eral fiscal years involved in this case included the estimated com- 
pensation to be paid to Mr. Brown the retirement fund has received 
its full credit, and the money refunded by him should be deposited 
to the credit of the several appropriations under which it was errone- 
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ously paid. If the estimates and transfers did not include his esti- 
mated compensation the refund should be deposited to the credit of 
the retirement fund. 

Section 10 of the retirement act provides for collection of interest 
on amounts collected from employees who are transferred to a classi- 
fied status or reinstated therein, as a basis for service credit in a 
former status, but there appears in the law no provision for collec- 
tion of interest on refund of the amount of salary deductions of 
those in a classified status which should have been made by the ad- 
ministrative office but were not so made. The error in not making the 
deduction in this case, assuming that it was an error, was the error 
of the administrative office for which the employee is not responsible. 
No interest on the amounts refunded shculd be collected in this case 
at this time. In case of claim for refund or retirement hereafter, 
the employee having had the money now refunded until the time of 
its deposit, interest in his favor should be computed only from the 
date of deposit. 


WAR RISK INSURANCE—DISTRIBUTION 






OF PROCEEDS. 


Under a war risk insurance policy payable to the wife of the insured, with 
the proviso that in case of the death of the parties it shall go to the estate 
of either the insured or beneficiary, dependent upon survivorship, the 
Director of the Veterans’ Bureau when unable to determine which was 
the survivor is without authority to compromise the conflicting claims of 
the two estates and pay one-half to each, the only proper remedy in case 
of dispute or uncertainty as to the proper beneficiary being that prescribed 
by the war risk insurance act, i. e., action in the district court in and for 
the district in which one of the beneficiaries resides. 


Decision by Comptroller General McCarl, February 16, 1923: 

R. H. Reid, administrator of the estate of Rebecca N. Weston, 
requested January 15, 1923, review of settlement No. W-879858- 
V. B., dated November 17, 1922, by which was disallowed his claim 
for one-half of the amount of the war risk insurance policy issued 
to Harry Weston, formerly sergeant, Sixty-eighth Company, Seven- 
teenth Battalion, One hundred and fifty-third Depot Brigade, for 
the reason that: 


The contract of insurance in question under section 12 contains the following 
provision: “If the designated beneficiary does not survive the insured, then 
there shall be paid to the estate of the insured, the remaining unpaid install- 
ments payable and applicable as they come due, unless otherwise elected.” 
Since there is no evidence in the claim to show that the beneficiary, Rebecea 
Nelson Weston, survived the insured, payment of this claim is not authorized. 

The records show that Harry Weston entered the military service 
September 21, 1917. Application was made by him February 1, 
1918, for insurance in the sum of $10,000, Mary Jane Weston, 
mother, being named as beneficiary. Soldier was discharged from 


the service March 28, 1919, and because of failure to pay the 
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premiums the policy lapsed. On August 31, 1920, application was 
made for reinstatement and conversion of $3,000 term insurance 
to a 20-year endowment policy, designating Rebecca Nelson Weston. 
wife, beneficiary. This was approved effective September 1, 1920. 
and the monthly premiums were paid to include May, 1921. 

On June 3, 1921, while residing at Ensley, Ala., Harry Weston 
and his wife, Rebecca Nelson Weston, were killed by gunshot wounds 
in the head and body inflicted by one Ed Crenshaw. Letters of 
administration were issued to V. L. McRee as administrator of the 
estate of Harry Weston and to R. H. Reid as administrator of the 
estate of Rebecca Nelson Weston. 

The policy provides that if the designated beneficiary goes not 
survive the insured, then there shall be paid to the estate of the 
insured the remaining unpaid monthly installments as they come due 
unless otherwise elected. If the designated beneficiary does survive 
the insured and dies before receiving all the installments payable, 
then such unpaid installments as they come due, unless otherwise 
elected, shall be paid to the estate of such beneficiary. The pro- 
ceeds of the policy shall not be assignable, except that any person to 
whom this insurance shall be payable may assign his interest in this 
insurance to any other beneficiary within the class permitted by the 
war risk insurance act or any amendment or supplement thereto. No 
such assignment shall be binding upon the United States unless in 
writing and until filed in the Bureau of War Risk Insurance, Wash- 
ington, D. C. 

The evidence in the case shows that the first bullet fired by Cren- 
shaw entered the left temple of Mrs. Weston, and she fell to the floor; 
the second bullet entered at the right eyebrow of Mr. Weston, causing 
him to fall near the body of his wife. Other bullets were fired into 
the bodies. It is stated in the affidavits of witnesses who first reached 
the scene and viewed the bodies that life was then extinct, and that 
neither body moved. The coroner, attending physician, and under- 
taker testify that in their opinion death was evidently instantaneous 
in both cases, and the indications were that Mrs. Weston died first. 

The estate of the beneficiary would be entitled to receive the insur- 
ance upon the presentation of proof that the beneficiary actually sur- 
vived the insured. That fact was not established by the evidence. 
The Veterans’ Bureau decided from the evidence secured by its rep- 
resentative at the scene of the murder that it was impossible to deter- 
mine which of the decedents survived the other. Acting upon this 
conclusion, the bureau effected a compromise by awarding one-half 
of the insurance to each estate; and in order to protect this action 
against the possibilities of suit, the heirs and legal representatives of 
each estate were previously required to execute assignments and re- 
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leases by the terms of which one-half of the amount of the policy was 
to go to each estate. 

The law empowers the Director of the Veterans’ Bureau to sub- 
pena witnesses and secure such evidence as may be necessary to 
establish the rights of parties to the benefits of insurance, to pre- 
scribe the manner and form of adjudications and awards, and to 
decide all questions arising under the act except as otherwise pro- 
vided in section 5 (which pertains to marine insurance) and 
directs that payments from the United States Government life 
insurance fund shall be made upon and in accordance with awards 
by the director. 

The act of May 20, 1918, 40 Stat.. 556, which amends section 13, 
act of October 6, 1917, 40 Stat., 399, provides as follows: 

* * * jn the event of disagreement as to a claim under the contract of 
insurance between the Bureau and any beneficiary or beneficiaries thereunder 
an action on the claim may be brought against the United States in the dis- 


trict court of the United States in and for the district in which such bene- 
ficiaries or any one of them resides * * *., 


The Veterans’ Bureau having admitted its inability to decide 
which of the decedents survived the other and which estate should 
receive the insurance, it appears that the director was without au- 
thority to dispose of the matter by a compromise. 

The act of December 24, 1919, 41 Stat., 372, stated that the pro- 
visions of section 28 of the war risk insurance act shall not be con- 
strued to prohibit the assignment by any person to whom converted 
insurance shall be payable under Article IV of such act of his in- 
terest in such insurance to any other member of the permitted class 
of beneficiaries. Under the provisions of section 21, act of June 
25, 1918, 40 Stat., 615, amending section 402, act of October 6, 
1917, 40 Stat., 409, and section 13, act of December 24, 1919, 41 
Stat., 375, the permitted class of beneficiaries to whom insurance 
is payable includes a spouse, child, grandchild, parent, brother. 
sister, uncles, aunts, nephews, nieces, brothers-in-law, and sisters-in- 
law of the insured. The estate of Rebecca Nelson Weston not be- 
ing within the permitted class of beneficiaries could acquire no 
right to the insurance by virtue of the assignment made by the 
estate of the insured. 

It appears that the proper disposition of the matter would be 
for the Director of the Veterans’ Bureau to require the parties in 
interest to proceed in accordance with the provisions of section 13 
of the war risk insurance act as amended by the act of May 20, 1918, 
40 Stat., 556, in case of disagreement as to the rights of benefi- 
ciaries. 

Upon a review of the matter and for the reasons stated no differ- 
erces are found and the settlement is sustained. 
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EXCHANGE—SALARIES PAID IN FOREIGN COUNTRIES. 


The United States is not obligated to pay the salaries of its employees in gold 
when stationed in a foreign country, and they may be paid in any legal 
tender currency of this country or by disbursing officers’ checks. 

In case payment be made by the United States in a foreign country of salaries 
of its employees, it should be at the value of the legal tender currency of 
this country, or of the check which is the equivalent of such currency, in 
the terms of the currency of payment. 

In the absence of evidence establishing the appreciation of the bullion value of 
silver as affecting the relative value in China of Chinese silver coin to the 
currency of the United States, the mint table value of the Chinese coin and 
not the money changers’ rate for gold in exchange for circulating currency is 
the proper basis for payment of obligations in China due and payable in 
terms of United States currency. 


Decision by Comptroller General McCarl, February 17, 1923: 

Maj. W. S. Drysdale, Infantry, United States Army, applied 
June 12, 1922, for review of a disallowance by this office on settlement 
W-71352, dated May 27, 1922, of certain items in his accounts as 
military attaché at Peking, China, amounting to $5,162.58. The 
items represent salary payments to himself and other officers and em- 
ployees attached to his office in excess of the mint table value in 
Chinese currency of salaries which were paid in such currency. 

The salaries in question were not paid by disbursing officers’ checks 
but were paid in Chinese dollars at a rate said to represent the value 
of American gold coin in such dollars as established by money 
changers’ quotation at the time of payment. 

The disbursing officer contends that the Government was obligated 
to pay these officers and employees serving abroad the amount of 
their salaries in gold coin or the equivalent in local currency. 

There is no obligation upon the Government to pay its employees 
in gold. Their salaries may be paid in any legal tender currency 
of this country, or by disbursing officer’s check which is payable in, 
and therefore is equivalent to, such currency. In case payment is 
to be made in a foreign currency it should be at the value of legal 
tender currency of this country, or of the check which is the equiva- 
lent of such currency, in terms of the currency of payment. It has 
been held by this office that the money changers’ rate for gold in ex- 
change for circulating currency can not be accepted as the measure 
of value of the circulating currency for payment of obligations due 
and payable in terms of United States currency. Decision to the 
Secretary of State of September 19, 1922. Decision on appeal of 
Capt. W. W. Jenna, Infantry, United States Army, of October 17, 
1922. 

There is no legal basis for allowance of the money changers’ rate 
for gold coin in this case. China is on a silver basis and it may be 
that appreciation in the bullion value of silver affected the relative 
value in China of Chinese silver coin to the currency of the United 
States. See decision of December 7, 1922, in the case of Gordon 
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Paddock, formerly United States consul at Tabriz, Persia. There is 
no showing of such appreciation in this case, and upon the facts 
submitted the disallowance must be affirmed. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 

Copies of the decisions cited wil] be sent to the disbursing oflicer 
for his information in the premises. 


COMPENSATION FOR OVERTIME—INSPECTORS OF CUSTOMS 
SERVICE. 


Guard duty performed by customs inspectors at night and on Sunday to prevent 
the unlawful landing of liquor from a vessel in port for the purpose of coal- 
ing is not overtime service within the meaning of the act of February 7, 
1920, 41 Stat., 402, and the inspectors are not entitled to overtime pay 
therefor, notwithstanding the collection of overtime pay for such service 
from the vessel. 


Decision by Comptroller General McCarl, February 20, 1923: 

‘The collector of customs of customs district No. 1 applied October 
20, 1922, for review of the action of this office disallowing by settle- 
ment No. T-10873, dated October 14, 1922, an item of $61.88 paid to 
two customs inspectors of this District as overtime pay for services 
guarding a vessel carrying intoxicating liquors at night and on 
Sunday, January 14-17, 1922, while the vessel was in port at Rock- 


land, Me., to prevent unlawful landing of the liquor. 

Payment of customs inspectors for overtime service is governed by 
the act of February 7, 1920, 41 Stat., 402, providing overtime pay 
for services in connection with the lading and unlading of cargo or 
merchandise, or in connection with receiving or delivering cargo on 
or from the wharf, or in connection with the unlading, receiving, or 
examining of passengers’ baggage. 

The vessel laden with liquor was en route from St. Johns, New Bruns- 
wick, to Nassau, Bahama, and put intorport for taking on coal. Infor- 
mation in the collector’s office and suspicious action of the vessel indi- 
cated that unlawful landing was intended. The two inspectors were 
set as a guard over the vessel. Overtime for this service was col- 
lected from the vessel and paid to the inspectors. 

‘There is no showing of any service for which overtime pay is pro- 
vided by the statute, and therefore there is no legal basis for the 
payments made to the inspectors. The fact that the money was 
collected from the vessel is not material. Unauthorized payment of 
compensation to the inspectors can not be allowed on that ground 
however meritorious and effective the service rendered may have 
been. 

Upon review of the matter no difference is found and the settle- 
ment is sustained. 
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ELECTRIC CALL BELLS OR BUZZERS IN PUBLIC BUILDINGS. 


Electric call bells or buzzers and the batteries used for their operation are not 
a part of the mechanical equipment of the building in which installed, but 
are Classified as furniture or office appliances, and the cost thereof is 
accordingly chargeable to the appropriation applicable for furniture and 
oflice appliances, 

Comptroller General McCarl to the Attorney General, February 20, 1923: 

I have your letter of February 7, 1923, submitting for decision 
the proper appropriation to be charged with the cost of two dry- 
cell batteries for use in connection with the operation of the buzzer 
lines in the office of the United States attorney, located in the court- 
house building, Washington, D. C. 

The courthouse building was originally built and furnished under 
the direction of the Architect of the Capitol, and you state that of- 
ficer has held the appropriation made in the District of Columbia 
appropriation act of June 29, 1922, 42 Stat., 698, is not available for 
the proposed expenditure, it being as follows: 


For repairs and improvements to the courthouse, including repair and main- 
tenance of the mechan‘cal equipment. and for labor and material and every 
item incident thereto, $2500, to be expended under the direction of the Archi- 
tect of the Capitol. 


The mechanical equipment mentioned therein refers to the equip- 
ment necessary in the maintenance and operation of the building and 
more or less a part thereof. Electric call bells or buzzers are usually 
attached to and constitute a part of the furniture and equipment of 
the particular officers occupying the building, subject to alteration 
or removal at their will without regard to control of the building. 
Such equipment would, therefore, more accurately fall within a 
classification of furniture or office appliances. 1 Comp. Dec., 22, 
14 id., 467. ° 

The appropriation “Salaries and expenses of district attorneys, 
United States courts,” act of June 1, 1922, 42 Stat., 616, provides in 
part “ For salaries of United States district attorneys and expenses 
of United States district attorneys and their regular assistants.” 
The Budget itemization of this appropriation, page 764, Alternative 
Budget, 1923, includes an item for “ office expenses” and the Budget 
itemization for the corresponding appropriation for 1924, page 519, 
contains an item for “ furniture and office appliances.” 

Accordingly the appropriation “ Salaries and expenses of district 
attorneys, United States courts, 1923,” is available for purchase of 
the two dry-cell batteries in question, 


SALES OF CONDEMNED SUPPLIES—SHORTAGE IN WEIGHT. 


Where the proposal and acceptance for the sale of condemned supplies or junk 
state the weight thereof without qualification, and the purchaser did not 
have the opportunity of verifying the weicht before submitting the pro- 
posal, the purchaser is entitled to receive the weight specified, or in lieu 
thereof, a proport’onate reduction or refund of the purchase price for 
any shortage in such weight. 
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Decision by Comptroller General McCarl, February 21, 1923: 

Alaska Junk Co, (Inc.) applied December 18, 1922, for review 
of settlement No. T-81 of October 4, 1922, disallowing its claim for 
$42.09 on account of shortage in weight of a 10-inch hawser pur- 
chased by it from the United States Coast Guard. 

By a circular letter issued in July, 1922, by division commander. 
northern division, P, C., U. S. Coast Guard, claimant was requested 
to submit a sealed proposal for the purchase of a 10-inch cordage 
manila hawser belonging to the United States Coast (ruard cutter 
Mojave. For the information of bidders said circular letter con- 
tained the following paragraphs under the heading “ description and 
condition of hawser”: 


One 10’’ cordage manila hawser, weighed 3,629 pounds, new material but 
stranded because of severe strain, chafed on interior surface and worn on 
outer surface. 


This hawser can be inspected at the U. S. Coast Guard storehouse, Port 
Townsend, Washington, where it is stored. 

Claimant’s proposal was submitted July 27, 1922, in the form of 
a signed statement on the bottom of the circular letter reading as 
follows: 


In accordance with the above advertisement, subject to all the conditions 
thereof, the undersigned proposes to purchase for cash the above-described 
hawser for the sum of $126.87}. 

Said proposal was accepted as made, and the hawser was delivered 
August 1, 1922, but upon delivery of the hawser its weight was found 
to be only 2,425 pounds instead of 3,629 pounds, as advertised. 
Claimant alleges that it accepted the weight given in the advertise- 
ment as the basis for its lump-sum bid, and contends that as the 
weight received was 1,204 pounds less than the weight purchased its 
bid price should be reduced accotdingly. 

The advertising contained an unqualified statement as to the 
weight of the hawser, and claimant was justified in relying upon that 
statement as the basis of its bid. K is true that opportunity was 
given for inspection of the hawser at the place where it was stored, 
but it is evident that the contemplated inspection was for the pur- 
pose of determining the condition rather than the quantity of the 
hawser. It is apparent that the weight of the hawser could not be 
verified without removing it from the place where it was stored, and 
as the only inspection authorized was at the storehouse where the 
hawser was stored it must be assumed that claimant did not have the 
opportunity of verifying the weight before submitting its proposal 
and that the weight stated in the advertisement formed the basis of 
the bid price. It is a well-known custom that weight is a material 
factor in fixing the price of junk and also of new rope. 
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Claimant agreed to purchase and the Government agreed to sell 
3,629 pounds of rope or junk for $126.87$. The full purchase price 
was paid, and only 2,425 pounds of rope or junk were delivered. 
Accordingly. claimant is entitled to a refund in proportion to the 
amount of the shortage. 

The entire amount received from claimant was covered into the 
Treasury to the credit of the fund “ Rebuilding and improving 
Coast Guard stations, proceeds of sale, special fund.” As the 
amount thus covered in was $42.09 in excess of the amount which 
should have been so covered in, said fund is available for the purpose 
of refunding to claimant the amount erroneously covered in. 

Upon a review of the matter the settlement is reversed and a 
difference of $42.09 is certified due claimant. 


REINSTATEMENT AND PROMOTION OF POSTAL INSPECTORS. 


Where the Post Office Department, in accordance with an administrative policy 
established on or immediately after the date the act of June 5, 1920, 41 
Stat., 1052, became effective, reinstated inspectors in grade one at a salary 
of $2,300, there is no authority of law thereafter, upon a change of said 
policy, to regard said inspectors as though they had been reinstated in a 
higher grade, or to advance them to the grade which they would have 
attained if the present policy had maintained at the time of their rein- 
statement. 


Comptroller General McCarl to the Postmaster General, February 21, 1923: 

I have your letter of February 8, 1923, requesting decision of cer- 
tain questions relative to the pay status of post-office inspectors who 
resigned prior to June 5, 1920, and who were reinstated subsequent to 
July 1, 1920, in grade 1, at $2,300 per annum, in accordance with the 
practice and policy of the Post Office Department maintaining at 
the time the reinstatements were made, 

With reference to salary grades and promotions of inspectors the 
act of June 5, 1920, 41 Stat., 1052, provides: 

That post-office inspectors shall be divided into seven grades, as follows: 
Grade one—salary, $2,300; grade two—salary, $2,500; grade three—salary, 
2,700; grade four—salary, $2,900; grade five—salary, $3,200; grade six— 
salary, $3,500; grade seven—salary, $3,700; and there shall be fifteen in 
spectors in charge at $4,200. Inspectors shall be promoted successively to 
grade five at the beginning of the quarter following a year’s satisfactory and 
efficient service in the next lower grade, and to grade six at the beginning of 
the quarter following the expiration of one year’s meritorious service in grade 


five, and not to exceed 20 per centum of the force to grade seven for specially 
meritorious service after not less than one year’s service in grade six. 


Said act makes no provision relative to the reinstatement of post- 
office inspectors. Accordingly, such reinstatements are handled by 
the Post Office Department under the general laws and regulations 
relating to reinstatements in the civil service of the United States. 
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You state that immediately upon the approval of the act of June 5, 
1920, the department adopted a policy under which inspectors could 
be reinstated only in grade one, salary $2,300, regardless of the 
grade or salary of the inspector at time of separation from the 
service, but that subsequently said policy was changed to permit re- 
instatements at a salary one grade lower than the corresponding 
grade in which the inspector was serving at the time he left the 
service. 

The questions submitted for determination are *(1) whether an 
inspector who was reinstated in grade one may now, as of the date 
of actual reinstatement, be reinstated in the grade immediately be- 
low the grade corresponding to the grade in which he was serving 
at the time of his resignation or other separation from the service, 
and be advanced to the grade to which he would have advanced by 
automatic promotion had his reinstatement been made in accordance 
with the present practice or (2) whether he may now without retro- 
active effect be reinstated in the grade immediately below the grade 
corresponding to the grade in which he was serving at the time of 
separation from the service, regardless of his former reinstatement 
and the promotions he has since received. 

The department was acting within its administrative authority 
in adopting the policy of reinstating inspectors in grade one only 
and the inspector who accepted the reinstatement in said grade under 
that policy and who since such reinstatement has received the auto- 
matic promotions authorized pnder the statute hereinbefore quoted 
has no legal right to be regarded as though he had been reinstated 
in a higher grade. The service of the employee has been rendered 
and the pay fixed therefor at the time it was a matter for fixing has 
been paid him. To pay him the difference between the salary to 
which he was entitled under the reinstatement as made and the 
salary to which he would have been entitled if he had been reinstated 
at a higher grade would be in the nature of a gratuity which is not 
authorized under existing law, and to advance such an inspector now 
to the grade in which he might have been reinstated if the present 
policy with respect to reinstatements had been adopted as soon as 
the act of June 5, 1920, became effective would be tantamount to 
giving him a promotion not authorized under the law. 

Both questions are answered in the negative. 


STUDENTS’ ARMY TRAINING CORPS—COUNTING SERVICE IN, 
BY OFFICERS OF NAVY FOR LONGEVITY PAY PURPOSES. 


The Students’ Army Training Corps having been established as a part of the 
Army, service therein was service in the Army and an oflicer of the Navy 
appointed prior to July 1, 1922, may count such service rendered during 
1918 in computing his length of serv-.ce for longevity pay purposes during 
subsequent service in the Navy. 








' 
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Comptroller General McCarl to the Secretary of the Navy, February 21, 
1923: 


I have by your direction the letter of the Judge Advocate General 
of the Navy, dated February 6, 1923, requesting decision whether 
Lieutenant (j. g.) W. O. Hiltabidle (C. E. C.) United States Navy, 
is entitled to credit in computing longevity for service from July 17, 
1918, to December 13, 1918, as a member of the Students’ Army Train- 
ing Corps, Lafayette College, Easton, Pa. 

The Students’ Army Training Corps was established by section 
11 of War Department General Order No. 79, of August 24, 1918, 
which provided: 

Under the authority conferred by sections 1, 2, 8, and 9 of the act of Congress 
“ authorizing the President to increase temporarily the Military Establishment 
of the United States,” approved May 18, 1917, the President directs that for 
the period of the existing emergency there shall be raised and maintained, by 
voluntary induction and draft, a Students’ Army Training Corps. Units of 


this Corps will be authorized by the Secretary of War at educational institu- 
tions that meet the requirements laid down in Special Regulations. 


And see also War Department Special Regulations No. 10, “ Stu- 
dents’ Army Training Corps Regulations,” September 24, 1918. 

The Students’ Army Training Corps was a part of the Army of 
the United States, section 1, act of June 3, 1916, 39 Stat., 166, and 
service therein was service in the Army. 

It is well settled that lawful service in the Army as an enlisted 
man since 1878 may be counted for longevity pay by officers com- 
missioned prior to July 1, 1922, 20 Comp. Dec. 733, 23 #/., 152. 
There is no distinction between service following voluntary enlist- 
ment and service following draft under the Selective Service Act of 
May 18, 1917, 40 Stat., 76. Furthermore, section 11 of the act of 
May 18, 1920, 41 Stat., 603, provided: 


That hereafter longevity pay for officers in the Army, Navy, Marine Corps, 
Coast Guard, Public Health Service, and Coast and Geodetic Survey shall be 
based on the total of all service in any or all of said services. 


The Navy Register of 1922 shows Lieutenant Hiltabidle was ap- 
pointed a commissioned officer of the Civil Engineer Corps of the 
Navy on January 29, 1921. The act of June 10, 1922, 42 Stat., 627, 
provides in the matter of credit for service for longevity: 


For officers in the service on June 30, 1922, there shall be included in the 


computation all service which is now counted in computing longevity pay, 
* * * 


You are accordingly advised that Lieutenant Hiltabidle is en- 
titled to count the period of service from July 17, 1918, to De- 
cember 13, 1918, for longevity purposes. 


APPROPRIATIONS — PERMANENT ANNUAL INDEFINITE, AS AF- 
FECTED BY AMOUNT EXHIBITED IN BUDGET. 


Section 13, of the act of September 19, 1890, 26 Stat. 455, as amended by 
section 8 of the act of June 8, 1896, 29 Stat., 234, provides for a permanent 
annual appropriation for the operation of snag boats on the Ohio River, 
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not to exceed the aggregate sum of $50,000, and that amount is available 
for such use for the fiscal year 1923, notwithstanding the Budget for 1923 
exhibits the amount appropriated as $45,000. 


Comptroller General McCarl to the Secretary of the Treasury, February 23, 
1923: 


I have your letter of February 12, 1923, requesting decision of a 
question presented by you, as follows: 


There is transmitted herewith for your consideration a copy of letter from 
the Chief of Finance of the War Department, dated February 5, 1923 (No. 
FEA-112.5-23-CE-4), inviting attention to the permanent annual appropriation 
of $50,000 provided for under the act of June 3, 1896 (29 Stat., p. 234, sec. 3, 
amending section 13 of the act of September 19, 1890 (26 Stat., p. 455), for 
“Operating snag boats on the Ohio River.” 

By reference to page 867 of the Budget for 1923, it will be noted that the 
sum exhibited as the amount of the appropriation required for the fiscal year 
1923 is $45,000, and inasmuch as the amounts shown in the Budget as being 
required under the various permanent annual appropriations are treated by 
Congress as the amounts appropriated for the year in exhibiting the appro- 
priations made by that body for the year, this amount accordingly was set up 
by this department under war appropriation warrant No. 4, dated July 1, 
1922, as the appropriated amount for the permanent annual appropriation 
“ Operating snag boats on the Ohio River, 1923.” 

Your views are requested as to whether the acts above quoted authorize 
and appropriate the sum of $50,000 under the appropriation in question for 
the service of the fiscal year 1923, notwithstanding the exhibit of only $45,000 
as the appropriation for this year in the Budget for 1923. 


Section 13 of the act of September 19, 1890, 26 Stat., 455, provides: 


That for the purpose of securing the uninterrupted work of operating snag- 
boats on the Ohio River and removing snags, wrecks, and other obstructions 
in said river, the Secretary of War upon the application of the Chief of Engi- 
neers, is hereby authorized to draw his warrant or requisition from time to 
time upon the Secretary of the Treasury for such sums as may be necessary to 
do such work, not to exceed in the aggregate for each year the sum of twenty- 
five thousand dollars: Provided, however, That an itemized statement of said 
expenses shall accompany the annual report of the Chief of Engineers. 


Section 3 of the act of June 3, 1896, 29 Stat., 234, provides: 


That section thirteen of “ An Act making appropriations for the construction, 
repair, and preservation of certain public works on rivers and harbors, and for 
other purposes,” approved September nineteenth, eighteen hundred and ninety, 
is hereby amended by inserting the words “ fifty thousand dollars” in lieu of 
the words “twenty-five thousand dollars” therein contained. 

Congress by these acts has made available a permanent annual 
indefinite appropriation for the specific purposes indicated in such 
acts, in an amount not to exceed in the aggregate the sum of $50,000 
in any one year, and such amount has been available annually since 
the approval of the statute without any further formal procedure on 
the part of Congress. The clearly expressed intention is that such 
amount shall be available annually for the purpose of securing the 
uninterrupted work therein indicated, until changed by subsequent 
legislation. There appears no specific or expressed intention on the 
part of Congress to change the maximum amount of this appropria- 
tion from $50,000 to $45,000, and in the absence of such specific pro- 
vision the appropriation as expressly made in the above-quoted acts 
is available upon application for same by the Chief of Engineers. 
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The fact that the Budget contained a lesser amount than the amount 
specifically authorized does not justify concluding that Congress 
adopted the amount of the Budget. The specific law can not reason- 
ably be viewed as being changed by that method. 

You are accordingly advised that the sum of $50,000 is legally 
available for expenditure under the appropriation “ Operating snag 
boats on the Ohio River, 1923.” 


OPERA AND CONCERT TICKETS—ARMY MUSIC SCHOOL. 


The requirement in the Army Regulations governing the Army Music School 
that the faculty, band leader, and students attend band, orchestra, and 
other performances, contemplates the attendance at performances of a pub- 
lic nature, or wh'ch can be attended without expense to the Government, 
and does not authorize the purchase of tickets or payment of admission 
to theatrical musical performances, 


Decision by Comptroller General McCarl, February 24, 1923: 

Maj. F. J. Torney, finance officer, Washington Barracks, D. C., 
applied December 20, 1922, for review of the action of this office in 
disallowing, by settlement No. W-72718, dated September 7, 1922, 
items in his account for December, 1921, amounting to $203.25, pay- 
ments for tickets to operas and concerts in Washington purchased for 
use of the faculty, band leader, and students of the Army Music 
School at Washington Barracks. 

In support of the payments the disbursing office cites the pro- 
curement order under which the tickets were purchased and para- 
graph 18-c of the Army Regulations governing the Army Music 
School, which provides: 

Organizations, general training: Students in this course will be organized as 
a company, for all military and other purposes. They will be required to attend - 
band, orchestra, and other performances, and such general musical and mili- 
tary training and development will be given them as ceremonies and occasions 
within the school, post, and adjacent city afford. 

This regulation does not authorize purchase of tickets to theatri- 
cal musical performances. The “ceremonies and occasions ” referred 
to are clearly those of a public character, or such as may be attended 
without expense to the Government. 

Procurement orders do not protect an Army disbursing officer in 
making an unlawful or unauthorized payment. If protection in ad- 
vance of payment is desired by such officers, it is their right to submit 
doubtful questions to this office for decision. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 


TIME-RECORDING CLOCKS—PURCHASE OF, BY FEDERAL TRADE 
COMMISSION. 


The general policy indicated by Congress in the acts of July 7, 1898, 30) Stat., 
655, and February 24, 1899, 30 Stat., 864, precludes the purchase by the 
Federal Trade Commission of time-recording clocks. 
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Comptroller General McCarl to the Chairman, Federal Trade Commission, 

February 27, 1923: 

I have your letter of February 15, 1923, requesting decision whether 
payment for time-recording clocks, purchase of such clocks being 
under consideration by the Federal Trade Commission, can be prop- 
erly made from the current fiscal year appropriation for the com- 
mission in view of the provisions of the acts of July 7, 1898, 30 
Stat., 655, and February 24, 1899, 30 Stat., 864, which are, respec- 
tively, as follows: 

Provided, That no recording clocks used for recording time of clerks or 
other employees shall be purchased for use in any of the Executive Depart- 


ments at Washington, District of Columbia, except from moneys specifically 
appropriated therefor. 


No money appropriated by this Act shall be used for expense of repairing 
recording clocks used for recording time of clerks or other employees in any 
of the Executive Departments at Washington, nor shall there hereafter be 
used in any of the Executive Departments at Washington any such recording 
clocks, 

The appropriation for the Federal Trade Commission for the cur- 
rent fiscal year is included in the act of June 12, 1922, 42 Stat., 635, 
making appropriations for the Executive and for sundry independ- 
ent executive bureaus, boards, commissions, and offices for the fiscal 
year ending June 30, 1923, and for other purposes, and is in part 
as follows (42 Stat., 639) : 


For all other authorized expenditures of the Federal Trade Commission in 
performing the duties imposed by law or in pursuance of law, including per- 
sonal and other services, supplies and equipment, law books, books of refer- 
ence, periodicals, printing and binding, garage rental, traveling expenses, in- 
cluding actual expenses at not to exceed $5 per day or per diem in lieu of 
subsistence not to exceed $4, newspapers, foreign postage, and witness fees and 
mileage in accordance with section 9 of the Federal Trade Commission Act, 
$850,000. 

The question presented is very similar to that which was the sub- 
ject of the decision reported in 24 Comp. Dec., 709, and, with neces- 
sary changes chiefly by reason of the difference of the two independ- 
ent establishments concerned, what‘ was therein said and held has 
equal application here. 

The act of 1898 prohibits the purchase of time-recording clocks for 
use in any of the executive departments except from money spe- 
cifically provided therefor. The Federal Trade Commission is not 
an executive department, and therefore the prohibition doés not 
apply specifically. The act of 1899 prohibiting the use of such clocks 
in any of the executive departments does not include the Federal 
Trade Commission, although the commission in having its principal 
office in the city of Washington, as required by the act creating the 
commission, is similar to an executive department. The classes and 
duties of clerks and other employees are the same in the Federal 
Trade Commission as in an executive department. 
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There is no specific law prohibiting the Federal Trade Commis- 
sion from purchasing time-recording clocks, and no law specifically 
prohibiting the commission from using such clocks, and this might 
properly be considered as reasons for viewing the appropriation for 
the current fiscal year as available for the purchase of time-recording 
clocks for the use of the commission, see also 27 Comp. Dec., 546, but 
in view of the general policy of Congress as evidenced by the laws 
hereinbefore quoted this office believes such purchases are not author- 


ized. 


LONGEVITY PAY—OFFICERS OF THE COAST AND GEODETIC 
SURVEY. 


An appointment as junior engineer in the Coast and Geodetic Survey prior 
to July 1, 1922, did not constitute the appointee an officer of that service 
on that date within the meaning of the longevity provision for officers in 
section 1 of the act of June 10, 1922, 42 Stat., 627, and on being commis- 
sioned after July 1, 1922, as aid with relative rank of ensign, he becomes 
an officer “ appointed on and after July 1, 1922,” for the purposes of such 
longevity provision, and accordingly can not receive credit for the time 
served as junior engineer in computing length of service for longevity pur- 
poses as aid. 


Comptroller General McCarl to J. M. Griffin, disbursing officer, Coast and 
Geodetic Survey, March 1, 1923: ; 


I have your letter of February 2, 1923, requesting decision whether 
vou are authorized to make payment to Edward P. Morton, aid, 
United States Coast and Geodetic Survey, of an item of $0.42 in- 
corporated in a voucher submitted by him for pay and allowances 
as aid for the period from December 29 to 31, 1922, the item of $0.42 
representing 5 per cent increase in base pay for three years’ lon- 
gevity service. 

It appears that Mr. Morton was given a probationary appointment 
as junior engineer, $2,000 per annum, plus bonus, by the Secretary 
of Commerce, by selection from certification of eligibles, issued by 
the United States Civil Service Commission, effective upon entrance 
on duty May 4, 1922, and that he served in this capacity until Decem- 
ber 29, 1922, when he was commissioned by the President as aid with 
relative rank of ensign. 

It is stated that Mr. Morton's record at date of commission as aid 
shows 2 years 6 months and 18 days’ commissioned service in the 
Aimy, and the 7 months and 25 days’ service as junior engineer in the 
survey. He states he also has had service of 1 month and 21 days as 
an enlisted man in the Army. 

Section 1 of the act of June 10, 1922, 42 Stat., 627, provides: 


For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal ap- 
pointment and commissioned service in the National Guard when called out by 
order of the President. For officers in the service on June 30, 1922, there shall 
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be included in the computation all service which is now counted in computing 
longevity pay, and service as a contract surgeon serving full time; and also 
75 per centum of all other periods of time during which they have held com- 
missions as officers of the Organized Militia between January 21, 1903, and 
July 1, 1916, or of the National Guard, the Naval Militia, or the National Naval 
Volunteers since June 3, 1916, and service as a contract surgeon serving full 
time, shall be included in the computation. 


Section 1, page 626 of the act of June 10, 1922, contains the fol- 
lowing provision, which brings into account the element of prior 
service : 

Every officer paid under the provisions of this section shall receive an in- 


crease of 5 per centum of the base pay of his period for each three years of 
service up to thirty years: * * * 


Mr. Morton contends that within the meaning of the first-quoted 
provision of the act of June 10, 1922, junior engineers were officers 
of the survey on June 30, 1922. 

Section 16 of the act of May 22, 1917, 40 Stat., 87, which gave to 
officers of the Coast and Geodetic Survey, when serving with the 
Army or Navy, relative rank with officers of those services provides: 


And provided further, That the President is authorized to appoint, by and 
with the advice and consent of the Senate, the field officers of the Coast and 
Geodetic Survey, who are now officially designated assistants and aids * * * 
ae * a ok * ok + 



















Aids shall rank with and after second lieutenants in the Army and ensigns 
in the Navy. 


Section 11 of the act of May 18, 1920, 41 Stat., 603, provides: 


That in lieu of compensation now prescribed by law, commissioned officers 
of the Coast and Geodetic Survey shall receive the same pay and allowances 
as now are or hereafter may be prescribed for officers of the Navy with whom 
they hold relative rank as prescribed in the Act of May 22, 1917, * * * 
including longevity; * * * Provided, That hereafter longevity pay for offi- 
cers in the Army, Navy, Marine Corps, Coast Guard, Public Health Service, and 
Coast and Geodetic Survey shall be based on the total of all service in any 
or all of said services. 



















The act of June 10, 1922, deals only with the pay of commissioned 
officers of the Coast and Geodetic Survey, and it is evident that the 
provisions thereof relating to the ceunting of service by officers of 
the Coast and Geodetic Survey refer only to appointments to the 
commissioned grades of that service authorized by the acts of May 
22, 1917, 40 Stat., 88; and May 18, 1920,41 Stat., 603, the lowest grade 
of which is aid. 

Junior engineers are not “ officers ” within the contemplation of the 
act of June 10, 1922. While classed by regulation as “ junior field 
officers ” they are appointed as others to the classified service of the 
Government, and paid from the annual lump sum appropriation 
for party expenses. Whether their duties are military or quasi- 
military is immaterial to the question of their official status. The 
distinction in office is clearly set forth in the chapter on Personnel 
beginning with page 28 of the Regulations for the Government of 
the United States Coast and Geodetic Survey. 
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Within the meaning of the act of June 10, 1922, Mr. Morton is 
an Officer “ appointed on and after July 1, 1922,” and to him the 
provision of the law applies that “no service shall be counted for 
purposes of pay except active commissioned service under a Federal 
appointment.” As to him, the provision in the act of May 18, 1920, 
relative to counting service has, in effect, been repealed and does not 
apply. 

You are accordingly advised that you are not authorized to pay 
to him the 5 per cent increase claimed. He is not entitled to credit 
for longevity for the 7 months and 25 days of service as a junior 
engineer, nor to the 1 month and 21 days’ service as an enlisted man, 
and without these credits he has not the necessary three years of 
service to entitle him to longevity increase in pay. 


INFORMAL CONTRACTS—DAMAGES FOR BREACH. 


Informality in the execution of a contract by the Government does not excuse 
performance by the other contracting party, who must assume the risk and 
liability for delays not exempted by the agreement. 

Under an informal contract providing that in case of: failure of the contractor 
to deliver supplies before a certain date the Government can purchase 
elsewhere and charge the excess cost to the contraetor. upon the failure 
of the contractor to make the delivery before said date and the purchase 
by the Government of the supplies in open market the contractor becomes 
liable for the excess cost of the supplies so purchased. 


Decision by Comptroller General McCarl, March 2, 1923: 

P. Lenane & Bro., of New York, N. Y., requested January 30, 1923, 
a review of settlement No. W-158162, dated January 19, 1923, in 
which the sum of $415.13 was. withheld to meet the excess cost of 
oats which the Government was compelled to purchase in open mar- 
ket because of failure of claimant to make delivery within the time 
required. 

Under the terms of purchase order No. 626-235-1131, dated August 
22, 1922, 55,100 pounds of No. 2 white oats, sacked, f. o. b. Montauk, 
L. I., unit price $0.0163, total value $898.13, were to be shipped by 
claimant to the quartermaster, Camp Welsh, Montauk, Long Island, 
N. Y., delivery to be completed September 1, 1922, and in case of 
failure to meet the requirement as to completion the Government 
was to exercise the option of either canceling the order or of making 
purchase elsewhere and charging claimant contractor with the excess 
cost. . 

A carload shipment was made from Bryan, Ohio, instead of New 
York City, as verbally agreed upon, and failed to reach the delivery 
point by September 1, 1922. The camp quartermaster on September 
5, 1922, reported nonarrival and also the exhaustion of the camp’s 
supply of oats, and in compliance with instructions received by him 
made an open-market purchase of the Sag Harbor Grain Co. of 
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55,100 pounds of oats of like grade at a total cost of $1,313.26, being 
$415.13 in excess of the amount indicated in the purchase order, of 
which contractor was advised. 

On account of the prolonged stay of troops at Montauk the camp 
quartermaster was authorized to purchase an additional quantity of 
oats, and in compliance therewith, purchase order No. 102, was sent 
P. Lenane & Bro., September 11, 1922, for delivery at once, but not 
later than September 20, 1922, f. 0. b. Montauk, N. Y., 55,400 
pounds of No. 2 white oats, sacked, unit price $0.0185, total value 
$1,024.90. The shipment under the former contract reached Mon- 
tauk September 19, 1922, and was accepted as a delivery on purchase 
order 102. The consignment was inspected and found to contain 
55,040 pounds of oats, and the difference in quantity being less than 
% per cent was accepted in accordance with the terms of the pur- 
chase as completing the order. At the unit price of $0.0185 the value 
of the oats amounted to $1,018.24. 

The contractor states that as the purchase order of August 22, 
1922, was informal he was in no way obligated to make shipment, 
and the oats being in transit within a reasonable time it was not his 
fault if the railroad failed to make delivery in time. 

It is assumed that the reference to being “ informal ” was to indi- 
cate that the agreement was not reduced to writing and signed by 
the parties at the end thereof as required by section 3744, Revised 
Statutes. The provision has been supplemented by the act of 
March 4, 1915, 38 Stat., 1078, which authorizes the Quartermaster 
General of the Army to prescribe regulations under which all con- 
tracts to be performed within 60 days shall be entered into. Para- 
graph 279, Circular No. 1, Office of the Quartermaster General, 
January 3, 1922, provides that purchase orders will be executed to 
cover awards on informal bids where the amount involved @oes not 
exceed $25,000 and deliveries are to be completed within 60 days 
from date of execution of order. The purchase order of August 22, 
1922, shows that delivery was to be completed within 11 days, that 
an informal quotation was obtained from the contractor, and that 
the amount was less than the maximum prescribed by the circular 
mentioned above. Notwithstanding informality of execution on the 
part of the Government, if the other contracting party did actually 
contract he can be held to performance. 239 U.S... 88. A contractor 
assumes the risk and liability for all delays not exempted by the 
agreement. 

The contractor was well informed of the fact that time was the 
essence of the contract of August 22, 1922, as it was upon his promise 
that shipment would be made from New Ycrk City that he received 
the contract, which did net excuse any delay, but expressly provided 
that if such did occur the Government could procure the article in 
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open market and charge the contractor with the cost over and above 
that specified in the contract. The additional expense of $415.13 
was necessarily incurred by the Government as a result of the breach 
of contract by the contractor and the deduction of that amount was 
properly made from the $1,018.24 due contractor for the oats de- 
livered and accepted September 19, 1922, as a compliance with the 
terms of purchase order No. 102. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 


RETIREMENT DEDUCTIONS—INCREASED COMPENSATION FOR 
CLERK OF QUARTERMASTER CORPS FOR PHILIPPINE SERVICE. 


The increased compensation granted under the regulations of the War Depart- 
ment to civilian clerks of the Quartermaster Corps while serving in the 
Philippine Islands is an increase in the basie salary of such employee 
and is subject to the 24 per cent deduction on account of the retirement 
fund. Overpayments due to lack of percentage deduction on the $200 
increase should be refunded and the money returned to the appropriation 
or appropriations from which the erroneous payments were made, such 
refund to be accomplished either by requiring the employee to deposit 
the amount of the overpayment or by pay-roll charge and transfer of 
appropriation. 


Comptroller General McCarl to the Secretary of War, March 2, 1923: 

Under date of January 20, 1923, the Commissioner of Pensions 
transmitted to this office the papers in the case of Sylvester E. 
Muller, clerk, Quartermaster Corps, Fort Baker, Calif., which were 
referred to the commissioner by your indorsement of January 12, 
1923, for decision of the question whether the increase of salary 
given to this clerk while serving in the Philippines was subject to 
deduction on account of the civil-service retirement fund; and if 
so, what procedure is now necessary to adjust the salary and retire- 
ment fund accounts, the deduction not having been made at the time 
the Philippine salary was paid to the clerk. 

It appears that regulations governing the compensation of Quar- 
termaster Corps employees in the Philippines allow a $200 increase 
in their basic salaries while away from the United States. This 
increase is not a bonus specially provided and appropriated for in 
addition to the regular salary, but is an increase in the basic salary 
itself in the nature of temporary promotion while on Philippine 
duty, and is subject to the statutory 24 per cent deduction on account 
of the retirement fund, the same as the original basic salary. In 
this connection see 26 Comp. Dec., 589; 27 id., 152. 

It appears that in this and other like cases retirement-fund deduc- 
tions were based on the original basic salary and no percentage 
deduction of the $200 increase was made. Refund of all amounts 
so overpaid to these employees should be had and the money re- 
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turned to the, appropriation or appropriations from which the 
erroneous payments were made. The refund may be accomplished 
either by requiring the employee to deposit the amount of the over- 
payment or by pay-roll charge and transfer of appropriation. 

If the annual estimates upon which the percentage of these salary 
appropriations were deducted and transferred to the retirement 
fund included the percentage on increases for Philippine service, 
the retirement fund has been fully satisfied and is not entitled to 
any additional amount from that source. If the estimates have not 
included the percentage on these increases, there should now be 
transferred from the respective appropriations to the fund the 
proper percentage omitted from former estimates. 


TRAVEL ALLOWANCE—EXTENSION OF ENLISTMENT. 


An agreement by an enlisted man of the Navy to extend his enlistment which 
has already expired is not such an extension as authorized by the act of 
August 22, 1912, 37 Stat., 331, and does not confer upon the enlisted man 
any right to travel allowance under the act of June 4, 1920, 41 Stat., 836. 


Decision by Comptroller General McCarl, March 3, 1923: 

Chandler Remey Fitts, radioman, third class, United States Navy, 
applied January 8, 1923, for review of settlement No. N—E-72401, 
dated December 20, 1922, wherein was allowed $32.75 on account of 
his claim for travel allowance on extension of enlistment. 

It appears that claimant enrolled in the Reserve Force at Province- 
town, Mass., July 24, 1918; was released from active duty October 
11, 1919; and was transferred to the regular Navy January 6, 1921, 
to serve the unexpired term of his enrollment. His enlistment expired 
July 23, 1922, while on duty at the United States naval air base, 
Pensacola, Fla. He was not discharged at the expiration of his en- 
listment period, and on July 28 or 29, 1922, was transferred to the 
U.S. S. Nevada for duty. While serving on such vessel at the navy 
yard, Norfolk, Va., he extended his enlfstment on August 9, 1922, for 
one year from July 23, 1922. 

In this connection claimant states: 


My enlistment expired at the U. S. N. air base, Pensacola, Fla., July 23, 1922. 
Was transferred to U. S. S. Nevada for duty July 28, 1922, and soon discovered 
that my enlistment had expired seventeen days previous. It was then extended 
for one year on August ninth but the extension papers were dated from July 
23d, 1922. 

The fact that the extension was not, in fact, entered into until after 
his transfer to the Nevada is corroborated by the report of the Pay- 
master General of the Navy in the matter of December 9, 1922, 
wherein he states that “claimant’s enlistment was extended for one 
year from 23 July, 1922, on board the U. S. S. Nevada at Norfolk, 
Va.” As claimant was not transferred to the Vevada until July 28 
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or 29, 1922, which was after his enlistment period had expired, the 
extension could not have occurred prior to the date of expiration. 

There was allowed in the settlement travel pay from Norfolk, Va., 
to Provincetown, Mass., 655 miles, at $0.05 per mile, or $32.75. Claim- 
ant urges that he was on duty at Pensacola, Fla., on July 23, 1922, 
the time of the expiration of his enlistment period, and that he was 
entitled to travel allowance from that place to Provincetown, Mass., 
instead of from Norfolk, Va. 

The extension of enlistments by enlisted men of the Navy is 
authorized by the act of August 22, 1912, 37 Stat., 331, which pro- 
vides as follows: 


That the term of enlistment of any enlisted man in the Navy may, by his 
voluntary written agreement, under such regulations as may be prescribed by 
the Secretary of the Navy with the approval of the President, be extended 
for a period of either one, two, three, or four full years from the date of 
expiration of the then existing four-year term of enlistment, and subsequent 
to said date such enlisted men as extend the term of enlistment as authorized 
in this section shall be entitled to and shall receive the same pay and allow- 
ances in all respects as though regularly discharged and reenlisted immediately 
upon expiration of their term of enlistment, and such extension shall not 
operate to deprive them upon discharge at the termination thereof of any 
right, privilege, or benefit to which they would be entitled at the expiration 
of a four-year term of enlistment. 


Section 6 of the act of June 4, 1920, 41 Stat., 836, provides: 


That in case any enlisted man or enrolled man who, since the 11th day 
of November, 1918, has been or hereafter shall be discharged from any branch 
or class of the naval service for the purpose of reenlisting in the Navy or 
Marine Corps or heretofore has extended or hereafter shall extend his enlist- 
ment therein, he shall be entitled to * * * travel pay as authorized in 
section 3 of the Act * * * approved February 28, 1919: * * *, 

Section 3 of the act of February 28, 1919, 40 Stat., 1203, provides: 


That an enlisted man honorably discharged from the Army, Navy, or 
Marine Corps since November eleventh, nineteen hundred and eighteen, or 
who may hereafter be honorably discharged, shall receive five cents per mile 
from the place of his discharge to his actual bona fide home or residence, or 
original muster into the service, at his option: * * *, 

Claimant’s service in the Navy was for the unexpired term of 
his enrollment for four years in the Reserve Force. The extension 
provided for by the above statute is an extension “ from the date 
of expiration of the then existing term of enlistment.” The agree- 
ment, in writing, to extend an enlistment under such statute, must 
be made prior to the expiration of the enlistment, 19 Comp. Dec., 
819; 96 MS. Comp. Dec., 646, March 2, 1921. 

Claimant’s four years of enrolled and enlisted service expired 
July 23, 1922. The agreement to extend was not made until 
August 9, 1922, 17 days after the four-year term for which he had 
enrolled and served in the Naval Reserve Force and the Navy had 
expired. The agreement to extend was therefore entered into sub- 
sequent to the expiration of such four-year period and did not 
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constitute an extension within the meaning of the statute. It is 
apparent, therefore, that the extension on August 9, 1922, was not 
one authorized by law and claimant was not entitled to any travel 
pay by reason thereof. 

Upon review of the matter the settlement is reversed and the 
amount of $32.75 thereon allowed is hereby disallowed. 


APPROPRIATION WITHOUT YEAR. 


The appropriation of $1,500,000 for the acquisition of land for the enlargement 
of the Government Printing Office in the annual appropriation act of 
June 12, 1922, 42 Stat. 646, which act in addition to thus appropriating 
prescribes the terms and procedure for the acquirement of said land, is 
removed from fiscal year restrictions and is available until expended. 


Comptroller General McCarl to the chairman, Commission in Charge State, 

War, and Navy Buildings, March 5, 1923: 

I have your letter of February 10, 1923, requesting decision 
whether any part of the appropriation of $1,500,000 made by the 
annual appropriation act of June 12, 1922, 42 Stat. 646, for the 
acquisition of land for public purposes which may remain unobli- 
gated on June 30, 1923, may thereafter be obligated and expended 
without further authorization by Congress. Also whether the insti- 
tution of condemnation proceedings would obligate the appropria- 
tion, and if so whether a request for condemnation proceedings 
addressed by the commission to the Attorney General would be suffi- 
cient to create the obligation. 

The appropriation is carried by an annual appropriation act, and 
if it stood alone its availability for obligation might be limited to 
the fiscal year for which the act carrying it provides. See section 7, 
act of August 24, 1912, 37 Stat. 487. But the appropriation act not 
only appropriates the money for acquisition of the land but pre- 
scribes in terms what land shall be acquired and the procedure for its 
acquisition, thus giving specific statutory authority for the use of 
the money to carry through the authorized procedure; which is to 
acquire the land by purchase if practicable, otherwise by condemna- 
tion proceedings in accordance with the act of August 30, 1890, 26 
Stat. 213. 

The appropriation has properly been placed upon the books of 
the Treasury Department as available for expenditure without fiscal 
year limitation, and may be obligated and expended accordingly. 
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DAMAGES TO PERSONS AND PROPERTY. 


The act of December 28, 1922, 42 Stat., 1066, providing for the settlement of 
claims for damages to or loss of private property where the amount does 
not exceed $1,000, due to the negligence of officers or employees of any 
department or establishment of the Government acting within the scope 
of their employment, does not repeal or supersede the act of June 16, 1921, 
42 Stat., 63, for settlement of claims for damages to persons and property 
by or through the operations of the Post Office Department, except so far 
as in conflict. 

Claims for damages to or loss of privately owned property due to the negli- 
gence of an officer or employee of the Government acting within the scope 
of his employment which originate on or after December 28, 1922, can only 
be considered under the act of that date, and claims for such damages 
which have been considered under the act of June 16, 1921, 42 Stat., 65, 
and disallowed, may be again presented and considered under the act of 
December 28, 1922, 42 Stat., 1066. 

Claims for damages to property resulting from a cause other than negligence 
on the part of an officer or employee of the Government, and otherwise com- 
ing within the provisions of the act of June 16, 1921, 42 Stat., 63, may be 
considered and settled under said act and can not be considered under the 
act of December 28, 1922, 42 Stat., 1066. 

Claims for damages to persons can not be considered under the act of December 
28, 1922, 42 Stat., 1066, and if they otherwise come within the act of June 
16, 1921, 42 Stat., 63, and an appropriation is available therefor, they may 
be considered and settled under that act the same as though the act of De- 
cember 28, 1922, had not been enacted. 

Claims for damages to private property which have been considered and an 
award made and accepted under the act of June 16, 1921, 42 Stat., 63, may 
not be again considered under the act of December 28, 1922, 42 Stat., 1066, 
even though the claim originally exceeded the $500 maximum allowed 
under the earlier act. 

Claims for damages under the act of December 28, 1922, 42 Stat., 1066, aceru- 
ing between April 6, 1917, and December 28, 1922, may be presented at any 
time within one year after the date of the act. 


Comptroller General McCarl to the Postmaster General, March 5, 1923: 


By your letter dated January 11, 1923, decision is requested of 
questions presented as follows: 


In the act approved June 16, 1921, 42 Stat., 63, the following provision was 
made: 

“When any damage is done to person or property by or through the opera- 
tion of the Post Office Department in any branch of its service and such damage 
is found by the Postmaster General upon investigation to be a proper charge 
against the United States, the Postmaster General is hereby invested with 
power to adjust and settle any claim for such damage when his award for 
such damage in any case does not exceed $500; and the sum of $35,000 is 
hereby appropriated for the fiscal year 1922 to carry out the provision of this 
paragraph.” ’ 

In the act making appropriation for the Post Office Department for the year 
ending June 30, 1923, approved June 19, 1922, 42 Stat., 455, appears the follow- 
ing provision: 

“To enable the Postmaster General to pay claims for damages to persons or 
property in accordance with the provisions of the Deficiency Appropriation Act 
approved June 16, 1921, $35,000.” 

By the act of Congress approved December 28, 1922 (Public, No. 375, Sixty- 
seventh Congress), it is provided as follows: 

“Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That when used in this Act the 
terms ‘department and establishment’ and ‘department or establishment’ 
mean any executive department or other independent establishment of the 
Government; the word ‘employee’ shall include enlisted men in the Army, 
Navy, and Marine Corps. 
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“Sec. 2. That authority is hereby conferred upon the head of each depart- 
ment and establishment acting on behalf of the Government of the United 
States to consider, ascertain, adjust, and determine any claim accruing after 
April 6, 1917, on account of damages to or loss of privately owned property 
where the amount of the claim does not exceed $1,000, caused by the negligence 
of any officer or employee of the Government acting within the scope of his 
employment. Such . mount as may be found to be due to any claimant shall be 
certified to Congress as a legal cluim for payment out of appropriations that 
may be made by Congress therefor, together with a brief statement of the char- 
acter of each claim, the amount claimed, and the amount allowed: Provided, 
That no claim shall be considered by a department or other independent estab- 
lishment unless presented to it within one year from the date of the accrual 
of said claim. 

“Sec. 3. That acceptance by any claimant of the amount determined under 
the provisions of this Act shall be deemed to be in full settlement of such claim 
against the Government of the United States. 

“Sec. 4. That any and all Acts in conflict with the provisions of this Act 
are hereby repealed.” 

In this connection your advice on the following points would be appreciated: 

1. To what extent does the act of December 28, 1922, modify or repeal the 
act of June 16, 1921, and the act of June 19, 1922? 

2. Should this department consider any claim on account of damage to prop- 
erty after December 28, 1922, whether the claim accrued before or after that 
date, under the said acts of June 16, 1921, and June 19, 1922? 

3. Should this department consider any claim on account of damage to the 
person after December 28, 1922, whether the claim accrued before or after that 
date, under the acts of June 16, 1921, and June 19, 1922? 

4. Should any claim on account of damage to the person be considered under 
the act of December 28, 1922? 

5. Should any claim heretofore considered under the provisions of the acts 
of June 16, 1921, and June 19, 1922, and settled to the extent of $500, although 
the original claims called for more than that sum, be, upon request, reopened 
and considered for any amount under the act of December 28, 1922, and if so 
up to what amount? 

6. How should the following provisions of the act of December 28, 1922, be 
construed with respect to any claim accruing between April 6, 1917, and Decem- 
ber 28, 1922, but which claim has not been presented to the department prior 
to the latter date? 

(a) “* * * and determine any claim accruing after April 6, 1917 
: * *, 

(b) “* * * That no claim shall be considered by a department or other 
independent establishment unless presented to it within one year from the date 
of the accrual of said claim. * * *”. 


Prior to the enactment of the provision in the act of June 16, 
1921, quoted in your letter there was no general law authorizing 
payment of claims for damages resulting from the operations of 
the Post Office Department, such claims being payable, if at all, only 
under private act of Congress. The provision in the act of June 
16. 1921, applies only to claims arising on or after July 1, 1921, 
1 Comp. Gen., 5, but it is general in character and relates to any 
damages done to person or property by or through the operation 
of any activity of the Post Office Department. With respect to 
such claims the Postmaster General is given the power and juris- 
diction to determine whether they are proper charges against the 
United States and to adjust and settle any such claims, provided 
his award in any case does not exceed $500. If the Postmaster 
General, upon investigation of any case of damage within the provi- 
sions of this statute, should find that the claim is a proper charge 
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against the United States, but that the amount properly payable 
thereon would exceed $500, he would not be authorized to adjudicate 
and settle such claim, and he could do no more than report it to Con- 
gress for consideration in like manner as though the provision in 
the act of June 16, 1921, had not been enacted. But if the amount 
awarded by the Postmaster General does not exceed $500 and pay- 
ment thereon is accepted by the claimant. such payment constitutes 
a full and final settlement of the entire claim, and the claimant is 
thereby precluded from asserting thereafter any other claim arising 
from the same damage. In the consideration of claims under the 
provision of the said act of June 16, 1921, prior to December 28, 
1922, it was not necessary to determine whether there was or was not 
negligence on the part of any officer or employee of the department. 
See 27 Comp. Dec., 187, with reference to a similar provision re- 
lating to damages incident to the training, practice, operation, or 
maintenance of the Army. 

As originally introduced, the bill which later became the act of 
December 28, 1922, 42 Stat., 1066, quoted in your submission, would 
have superseded the act of June 16, 1921, and similar provisions with 
reference to claims for damages arising under other departments. 
But by an amendment offered and agreed to in the House February 
8, 1922, the bill was limited to claims for damages “ caused by the 
negligence of any officer or employee of the Government acting 
within the scope of his employment.” Therefore, as finally enacted 
the act of December 28, 1922, does not supersede the provision in 
the act of June 16, 1921, and repeals it only to the extent that it is 
in conflict therewith. The first question is answered accordingly. 

With reference to your second question, you are advised that if a 
claim comes within the provisions of the act of December 28, 1922, 
it can not be considered and settled under the act of June 16, 1921, 
even though but for the act of December 28, 1922, it could have 
been considered and settled under the former provision. Hence, if 
the claim is on account of damages to or loss of privately owned 
property caused by the negligence of any officer or employee of the 
Government it can not be considered and settled after December 28, 
1922, under the provision in the act of June 16, 1921, and appropria- 
tion made in pursuance thereof for the fiscal years 1923 and 1924. 
However, if the claim is for property damage resulting from a 
cause other than negligence on the part of an officer or employee 
of the Government and otherwise comes within the provisions of 
the act of June 16, 1921, it may be considered and settled under said 
act and can not be considered under the act of December 28, 1922. 

If the claim is on account of damages to person it can not be con- 
sidered under the act of December 28, 1922, which relates only to 
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claims on account of damages to or loss of property. Hence, if a 
claim on account of damage to person otherwise comes within the 
provisions of the act of June 16, 1921, and an appropriation is avail- 
able therefor, it may be considered and settled under said act, the 
same as though the act of December 28 had not been enacted. This 
answers your third and fourth questions. 

Your fifth question is answered in the negative; but if any claim 
accruing after April 6, 1917, on account of damages to or loss of 
private property, where the amount of the claim does not exceed 
$1,000, has been considered under the act of June 16, 1921, and dis- 
allowed because the loss or damage was caused by negligence of any 
oflicer or employee of the Government acting within the scope of his 
employment, it may now be considered in accordance with the pro- 
visions of the act of December 28, 1922. 

With reference to your sixth question, there is apparent conflict 
between the two provisions quoted. The provision that no claim 
shall be considered by a department or other independent establish- 
ment unless presented to it within one year from the date of the 
accrual of said claim was an amendment offered and agreed to in 
the House February 8, 1922, the bill at that time applying only to 
claims “ accruing after the passage of this act.” The Senate Com- 
mittee on Claims proposed an amendment striking out “ the passage 
of this act” and inserting in lieu thereof “April 6, 1917.” This 
amendment was agreed to in the Senate September 9, 1922, and as 
thus amended the bill thereafter was enacted into law. There can 
be no doubt that it was the intent of Congress that effect ‘should be 
given to this later amendment. Considering the act as a whole and 
bearing in mind that the provision relative to April 6, 1917, was a 
later amendment than the one limiting time within which the claims 
could be presented, I think it must be held to be the purpose and 
effect of the two provisions that claims under the act for damage or 
loss accruing between April 6, 1917,<and December 28, 1922, may be 
considered if presented to the department within one year after 
December 28, 1922. 

Attention is invited to the fact that claims allowable under the 
provision in the act of June 16, 1921, are to be paid from the annual 
appropriations made available therefor, whereas claims allowable 
under the act of December 28, 1922, are to be certified by the depart- 
ment to Congress and can not be paid unless and until an appropria- 
tion therefor be made after such certification, 
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GATES AND WINDOW GUARDS FOR PHILADELPHIA MINT— 
WHETHER CONTINGENT EXPENSES. 


The appropriation “ Contingent expenses, mint at Philadelphia, 1923,” is not 
applicable to the payment of the expense of installing at the mint certain 
gates and window guards for the protection of coin and bullion stored 
therein. 


Comptroller General McCarl to the Secretary of the Treasury, March 6, 1923: 

I have your letter of February 28, 1923, requesting decision whether 
the appropriation “Contingent expenses, mint at Philadelphia, 
1923,” is available for payment of the expense of installing at the 
said mint certain gates and window guards for the protection of 
coin and bullion stored in the mint. 

The Philadelphia Mint is a public building under the control of 
the Treasury Department, and the expense of its proper equipment 
for mint purposes is a matter to be cared for under the public build- 
ings appropriations. It is suggested, however, that there are no funds 
in the public building appropriation available for the expense of 
installing the proposed protection at this mint, and that the publicity 
given to the large number of attacks on property cause an emergency 
which justifies the use of the contingent appropriation of the mint 
for protection of the coin and bullion in the mint. 

The said appropriation provides “ For incidental and contingent 
expenses, including new machinery and repairs,” and for certain 
other items of expense specifically enumerated which do not include 
or cover the expense of the proposed installation of gates and win- 
dow guards. 

It is clear that this appropriation does not contemplate or provide 
for the expense of equipment or structural additions to the building 
itself, nor does it appear that the emergency suggested would war- 
rant its use for that purpose. The question of emergency is one for 
consideration in connection with the administration of the public 
buildings appropriation. 


TRANSPORTATION CHARGES ON ILLEGAL SHIPMENTS. 


The lawful seizure by Federal prohibition agents.of an unlawful shipment of 
alcohol at its destination did not render the Government Hable for the 
transportation charges thereon. 


Decision by Comptroller General McCarl, March 6, 1923: 

The American Railway Express Co. applied January 8, 1923, 
for review of the action of this office in disallowing by settlement 
No. T-237, dated December 30, 1922, its claim for $16.70 express 
charges on alcohol shipped from New York, N. Y., to St. Paul, Minn., 
and seized at its destination by Federal prohibition agents upon in- 
formation furnished by an agent of the express company. 

The seizure of the alcohol was lawful and imposed upon the 
Government no legal liability for payment of the express charge. 
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The shipment itself was unlawful, and while the circumstances may 
be such as to relieve the express company of responsibility for the 
violation of law, the unlawful shipment can furnish no basis for a 
transportation charge against the United States. 

Upon a review of the matter no difference is found and the settle- 
ment is sustained. 


WITNESSES IN STATE COURTS—EMPLOYEES OF BUREAU OF 
INTERNAL REVENUE. 


Employees of the Bureau of Internal Revenue summoned to attend proceedings 
in a State court as witnesses in the trial of a defendant for the murder 
of a Federal prohibition agent are not entitled to reimbursement from Gov- 
ernment funds for traveling expenses or subsistence, nor may they be paid 
their salary while so absent from duty unless they are entitled to annual 
leave and such absence is charged thereto. 


Comptroller General McCarl to the Secretary of the Treasury, March 8, 1923: 
There was received by your direction a letter of February 27, 1923, 
from the Commissioner of Internal Revenue, as follows: 


For your consideration there is inclosed a memorandum dated February 
23, 1923, from Mr. James E. Jones, Assistant Prohibition Commissioner, to the 
Deputy Commissioner of Accounts and Collections, this bureau, requesting an 
advance decision relative to the matter of a prohibition director and two 
Federal prohibition agents attending trial as witnesses in the case of the 
State of Nevada vs. R. F. Raine and John Brite, in connection with the alleged 
murder of a former Federal prohibition agent. 

The question at issue is: 

(1) Should said agents while attending as witnesses be considered on official 
business and have their salaries and expenses paid from the apprupriation 
“Enforcement of narcotic and national prohibition acts, internal revenue, 
1923,” or 

(2) Should they be considered in a nonpay status and receive reimbursement 
for the customary witness fees and expenses from the court, or 

(3) Should they be considered in a leave with pay status, charging the time 
of such attendance to their annual leave, and receive reimbursement from the 
court only for their travel and subsistence expenses? 

Your early decision in this matter is respectfully requested. 


It appears that Federal Prohibition Director J. P. Donnelley, 
Reno, Nev. and Federal Prohibition Agents P. E. DuBois and Per- 
cival Nash will attend the case of State of Nevada v. R. F. Raine 
and John Brite on the charge of murder in connection with the death 
of former Federal Prohibition Agent Atha Carter, caused by gunshot 
wounds; that the case will come to trial in the State court at Eureka, 
Nev., sometime during the month of March; and that Messrs. Don- 
nelley, DuBois, and Nash will attend the trial as witnesses. 

These witnesses apparently are called upon to attend a session of 
a State court in obedience to a summons, the same as other private 
citizens of the State are required to do under the circumstances, 
giving their time to the State and receiving therefrom the compensa- 
tion provided by State law for such services. During the period in 
which they are required by the State to be present they perform no 
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direct service for the Federal Government and no payment of salary, 
traveling expenses, or subsistence may be made to these witnesses. 
Thus your first question is answered in the negative. As to questions 
2 and 3 concerning the employees being placed in nonpay or pay 
status, you are advised that said persons can not receive any payment 
for salary from the United States for the time of attendance upon 
said State court unless the time be allowed for authorized annual 
leave. 


DISBURSING CLERK, GOVERNMENT PRINTING OFFICE, DATE 
DUTIES OF EFFECTIVE. 


The provision in the act of February 20, 1923, 42 Stat. 1277, that the dis- 
bursing clerk of the Government Printing Office—originally authorized by 
means of an appropriation there'n for such a position for 1924—* here- 
after shall be charged” with the receipt and disbursement of all moneys 
for said office, does not become operative prior to the effective date of the 
appropriation for the position, July 1, 1923. 


Comptroller General McCarl to the Public Printer, March 9, 1923: 
I have your letter of February 26, 1923, as follows: 


Public Act No. 431, 67th Congress, which provides an appropriation for the 
Government Printing Office for the fiseal year 1924, specifies— 

“* * * disbursing clerk, $2,500: Provided, That the disbursing clerk of 
the Government Printing Office hereafter shall be charged with the receipt 
and disbursement of all moneys for said office in accordance with the provi- 
sions of law relating to the Public Printer and other disbursing officers of the 
Government, under such bond and rules as the Secretary of the Treasury shall 
prescribe; and thereafter the Public Printer shall give a bond in the sum of 
$25,000 for the faithful performance of his duty; * * *.” 

The appropriatien act for the current fiscal year does not provide for a 
disbursing clerk in the Government Printing Oflice; the Publie Printer is his 
own disbursing officer and is bonded at $100,000. 

The question arises as to whether the words “hereafter shall be charged,” 
which appear in above quotation of the appropriation act for 1924, shall be 
construed as becoming effective upon approval of the act (February 20, 1923 
or upon the beginning of the fiscal year 1924. 

Your decision on this matter is requested. 


The proviso quoted in your letter relates to a specific appropria- 
tion made for the fiscal year 1924 and I think it must be held that 
it can have no application until said appropriation becomes avail- 
able. No provision is made for a disbursing clerk for the Govern- 
ment Printing Office during the fiscal year 1923, the duties and 
responsibilities incident to the disbursement of moneys for said 
oflice during said fiscal year devolving by law upon the Public 
Printer. The evident purpose of the word “hereafter” as used in 
the proviso is to indicate the permanent character of the legislation 
rather than the date it is to become effective. It is a well-estab- 
lished rule of construction that provisions in an annual appropria- 
tion act are to be construed as effective from the beginning of the 
fiscal year for which the appropriations therein are made, unless 
an intent that they are to be effective from a different date is clearly 
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indicated. No such intent is indicated in the case here presented. 
Accordingly, you are advised that the provision in question will 
become effective July 1, 1923, and not prior thereto. 


CONTRACTS—TERMINATION IN THE INTEREST OF THE UNITED 
STATES. 





When a contract for the transportating and loading of a large quantity of 
materials at a specified rate per ton is terminated in the interest of the 
Government after only a small portion of the work has been performed 
the contractor is entitled to be paid the reasonable value of the services 
rendered, taking into consideration the changed conditions. 


Decision by Comptroller General McCarl, March 9, 1923: 

W. Parker Seely, as trustee in bankrupey of Donald G. Holmes, 
applied July 14, 1922, for review of settlement No. W-825041 of 
June 28, 1922, wherein claim of the said Donald G. Holmes for $7,707 
was disallowed, the claim being, in substance for damages for breach 
of contract of February 25, 1920, by and between the United States 
and Donald G. Holmes, for transporting and loading “ the Govern- 
ment property located at the Penn Seaboard Co., New Haven, Connec- 
ticut,” and the disallowance being in substance, for the reason that the 
contract had not been breached and that the contractor had been paid 
thereunder all to which he was legally entitled. 

The facts appear that the War Department had at the Penn Sea- 
board Corporation property of various kinds, such as coal, sand, 
brick, steel, etc., of the estimated weight of between four and five 
thousand tons, which it contemplated storing: that on such basis 
bids were solicited which resulted in an award to Donald G. Holmes, 
as evidenced by contract of February 25, 1920, article 1 of which 
provided that “The contractor will properly transport & load in 
the manner. directed by a duly authorized representative of the 
United States, the Government property located at the Penn Sea- 
board Co., New Haven, Connecticut,” “and article 2 of which provided 
that “ From time to time, upon the certificate of a duly authorized rep- 
resentative of the United States showing approval of work performed 
hereunder, the United States will pay to the contractor, as full com- 
pensation for such work, $1.50 per net ton.” Subsequently, about 
April 8, 1920, instead of storing all material, ete., as originally 
planned, the major part thereof was sold by the Government 
in place “as is,” the purchaser or purchasers to remove the same 
at their own expense. The contractor, Holmes, held himself in 
readiness to remove the total quantity of material, etc., contracted 
to be removed and entered into engagements for facilities, labor, ete. ; 
but the contractor was required and permitted to remove approxi- 
mately only 813 tons, and being paid for only that quantity at the 
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rate of $1.50 per ton, submitted that he was damaged to the extent 
of the amount of the claim disallowed. 

As to the alleged damages, the contractor, in a communication 
dated November 18, 1920, and addressed to the “U. S. Salvage 
Board, Cont. Dpt.,” furnished, in detail, a description of the mate- 
rials removed under the contract; the amounts paid therefor by the 
Government, total $1,218.93; the cost to him of such removals total 
$1,641.39; and the rates per ton, varying according to the charac- 
ter of the material, and the total, $2,185.27, being, as stated, the esti- 
mated fair value of the work on the basis of hauling only 813 of 
the number of tons contemplated by the contract. On this basis 
the actual loss was $422.46. After this detailed statement appears a 
note reading: 


Since entering into this contract I have been to New Haven approximately 
64 times to look after the work and to take my men up and bring them back. 
Figuring the use of the car and my time, this would amount to about $15.00 
per trip, or $960.00. I bought a conveyor for $1,000.00. The best price offered 
so far for same is $600.00. It cost me $70.00 to haul it up there and back, and 
$22.00 for repairs, which I figure is a loss of $492.00 on conveyor. On account 
of rain I have been unable to do work, but still had to pay my men for showing 
up. I have had them get work ready when there were no shipping orders, and 
this cost me approximately $200.00. Getting cars placed, and incidental ex- 
penses, amounted to $50.00. 


The elements of cost, ete., making the total of $1,641.39 are not 
stated, but it appears that the items in the note, in part at least, are 
included in such total. 

In a communication dated June 26, 1922, the contractor states the 
items of damage, etc., as follows: 


Conveyor: 
Initial cost $1, 000. 00 
Repairs to and hauling___--_--~~ SN j 192. 00 


1, 192. 00 
I I ih treatise ttieilimemateaeap ease aware 1, 000. 00 
Cost applied to job siboaoee ‘ie 
($300 less than shown in communication of Noy. 18, 1920.) 
Use of automobile: 

Preparing for execution of contract and supervision of work ac- 
tually done, 64 trips from Bridgeport to New Haven Conn., @ 
$15 per trip Sincaatesedcabtisiaitbsbabiakeotes 

(Same as in communication of Nov. 18, 1920.) 
Idle time of gangs: 

Employment of gangs of men engaged and paid but who per- 
formed no work by reason of the modification of the contract 
(stated as $200 in communication of Novy. 18, 1920) 

Loss as detailed in communication of November 18, 1920: 

(Given as $422.46 in communication of Nov. 18, 1920) _ 

Coal and sand: 

“There was at the plant 3,000 tons of coal and sand which my 
contract contemplated loading and which would have been ac- 
complished by me at a cost of 30¢ per ton. I, therefore, claim 
as dumages $1.20 per ton for this 3,000 tons, or the sum of "__ 8, 600. 

(This item not included in communication of Nov. 18, 1920. 
Itemized statement in communication of Nov. 18, 1920, shows 
contractor removed and loaded over 1014 short tons of coal 
screenings; was paid $1.50 per ton therefor; claimed to have 
cost him $1.75 per ton to remove and load.) 
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Steel : 
“There was at the plant 1,000 tons of steel, which the contract 
contemplated and which could have been loaded by me at a 
cost of 50¢ per ton. I, therefore, claim $1 a ton for this 1,000 
tons, or $1,000 damage for this item ” .___.._ $1, 000. 
(This item not included in communication of Nov. 18, 1920.) 
Brick: 
“There was also at the plant some 20 carloads of brick which 
would approximate 1,000 tons. This could have been loaded 
at a cost of 50¢ per ton. I therefore claim $1 a ton for this 
1,000 tons or the sum of $1,000 for damages for this item” 1, 000. 


(This item not included in communication of Nov. 18, 1920. 
Itemized statement of Noy. 18, 1920, does not show that any 
brick were removed and loaded; it shows the removing and 
loading of 2173 tons of limestone and cement which appear to 
be of the same general character; for removing and loading 
limestone and cement contractor was paid $1.50 per ton; claim 
is that it cost $2.00 per ton to remove and load limestone and 
cement. ) 

The communication of June 26, 1922, hereinabove set out, is in 
the form of an affidavit by Donald G. Holmes, listing items totaling 
$7,874.36, in lieu of a previously stated total, without detail, of 
$7,707, the amount disallowed in the settlement. 

It appears, pursuant to his communication of November 18, 1920. 
that the contractor claimed and apparently would have been satis- 
fied with an allowance on the following basis: 


Contractor's estimate of reasonable value of work performed_-_---. $2, 185. 27 
Amount paid for work performed____.-_._._---__--__ spiaivinnaa nds ee: 
Difference 966. ¢ 
64 trips from Bridgeport to New Haven, Conn., at $15 per trip-- 960 
Loss on conveyor 492. 


I Nh stefan enh Ane pda inc Reindcihsiostecl “ 200, 
a oN tcc sseteniteninensihteiagiietecateninnleieeaiarinoen 
Total 2. 668. ! 

The amount thus stated may be further reduced $300 on the sub- 
sequent showing that the difference between the purchase price, ete., 
and resale price of the conveyor was $192 instead of $492. The cor- 
rected total, on the basis of the claim of November 18, 1920, would 
be $2,368.34. An allowance on this basis would have comprehended 
a per ton rate of $4.41. 

The claims of the contractor were investigated by the salvage 
board after receipt of the itemized statement of November 18, 1920. 
The board arrived at a per ton rate on the basis of the data in claim- 
ant’s communication of November 18, 1920, which corresponded 


with the per ton rate of $4.41 hereinabove given, after eliminating 
the $300 difference on conveyor. There appeared no showing as 
to the $300 difference by reason of the resale price of the conveyor. 
The result of the investigation of the board was to recommend 

rate of $3 per ton for the material actually removed and loaded, if 
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it was determined that the Government was liable for an increased 
rate. : 

The contractor urges that the flat rate of $1.50 per ton originally 
named was based on the removal of a total estimated quantity of 
material; that his negotiations were on the basis of removing what 
he had estimated as 6,000 tons of material and as to which he had 
originally submitted a sliding scale of rates per ton, ranging from 
50 cents to $5, based on the character, condition, and locations of 
the different classes of material; that such basis of payment, etc., 
was not acceptable to the War Department; and that he ultimately 
submitted his bid on a flat-rate basis, which was accepted, as evi- 
denced by the contract of February 25, 1920. 

The War Department disapproved the present claim in substance, 
because article 1 of the contract of February 25, 1920, was inter- 
‘ preted “to mean that only such material at the Penn Corporation 
plant would be loaded by the contractor as was directed by an au- 
thorized representative of the United States, and therefore that the 
United States had a right to sell its property on the ground at this 
plant, allowing the purchaser to arrange and pay for his own load- 
ing and transportation expenses, where it was to the advantage of 
the United States so to do.” 

It is clear from the record that the quantity of material contem- 
plated to be removed and loaded, described in article 1 of the con- 
tract as “the Government property located at the Penn Seaboard 
Co., New Haven, Connecticut,” was greatly in excess of that actually 
permitted to be removed by the contractor. It is equally clear that 
the Government in not storing but making sale of the material “ as 
is” terminated the contract of removal in the interest of the Gov- 
ernment, and the primary matter for consideration is whether there 
results therefrom any claim of the contractor against the United 
States. 

The natural import of that part of article 1 of the contract that 

“The contractor will properly transport & load in the manner 
directed,” ete., is that he will perform the job in a workmanlike 
manner and in accordance with directions. The words “ manner 
directed” qualify the words “will properly transport & load,” 
and do not show an intent of controlling the quantity of material to 
be removed. 

It thus appears that the contract provided for removing a quantity 
of material, estimated by the contractor at 6,000 tons and by the 
contracting office at between 4,000 and 5,000 tons, and that the con- 
tract was terminated in the interests of the Government, the con- 
tractor having removed approximately 813 tons and having been 
paid, in all, the amount of $1,218.93, 
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The contract being terminated in the interest of the Government, 
following the rule applied in such cases, the contractor may be allowed 
the fair value of the work performed under the changed conditions, 
and this may be arrived at by determining a fair per ton rate. 

Of interest is the following, set out in tabular form, following the 
contractor’s statement of November 18, 1920, classifying the mate- 
rials actually hauled, the total paid therefor at the contract rate, the 
rate claimed by the contractor to be a fair rate as to each class of 
material, and the total fair value on the basis of such rates: 


l | ] | 


| | Rate | Aseeeat 



















RP slaimed | claimed 
Approxi-| Contract : i 
Character of material mate ton-| rate per | “pala. | by con- | by con- 
nage. ton. | paid. tractor | tractor 
| asfair | as fair 
| | and just. | and just. 
Pe IRIN, «5's wins cckeneubtencdcdewsesens 184 $1.50 | $276.00 $1.50 | $276.00 
Coal screenings and magnesite. ................-....- 126 | 1.50 | 189.00 2. 50 | 315.00 
i ce nia 261 | 1.50 | 391.50 2.75 717.75 
Portland cement, fluorspar, dolomite, and silicon j | 
SMa buie6c chided savwanvabientie.eeesbeooevcnven 166 | 1.50 249.00 | 3.00 | 498. 00 
EN nd. Dek cuebdds duds cbaknuns <dlebtntebeesd based 1 1.50 1.530 4.00 4.00 
Ferrosilicon and steel bars............ccccscsccseveee 75 1.50 112. 50 5.00 375.00 


BD lcecesecss | 1,219. 50 
(The slight variations in these totals ‘ute those previously herein given, are due to calculating on the 
ton rather than the pound basis.) 




















The contractor’s claim, his communication of June 26, 1922, herein- 
before referred to and set out, as to the items of (1) coal and sand, 
(2) steel, and (3) brick, which he states he was not permitted to re- 
move on account of the termination of the contract, if added to the 
813 tons of materials actually hauled, would exceed the estimated 
tonnage originally in place by upward of 1,000 tons. In addition, the 
contractor’s statement of cost of hauling other and similar, or like 
materials, indicate that his claim as to such items is erroneous. The 
items of alleged damage (1) coal and sand, $3.000, (2) steel, $1,000, 
and (3) brick, $1,000, are too remote and speculative for considera- 
tion in the determination of a fair per-ton rate of allowance. 
A fair per-ton rate is arrived at on the following basis: 


(a) Contractor’s statement of fair value of work performed; under- 
stood to be exclusive of extraordinary costs, such as idle time 


of gangs, etc., due to the termination of contract.._.---_-___ $2, 185. 27 
(b) One-fifth of the item of $960 may be allowed as an extraordinary 
cost due to the termination___-__ . 192. 00 


(c) The item of $192, repairing and hauling conveyor, is considered 
as a normal contract cost -- sais 

(d) One-third of the item of $200, idle time of gangs, due tor rain 1 and 

termination of contract, may be allowed as an eenenenty 


(e) The item of $50, incidental expenses, is considered as a normal 
arsenide dbcosachiiniiaarenptactlib gn painiithith Uitte iibipiaiantieiniab aisha 
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The total of the items thus stated, divided by the 813 tons of 
material actually removed and loaded, gives a per-ton rate of ap- 
proximately $3, which accords with the per-ton rate recommended 
for allowance by the salvage board as and under the conditions here- 
inbefore set out. 


On this basis the amount recommended for allowance is as follows: 


a a cechgntaiwicobrasabasmeceoe tomubamest $2, 439. 00 
Less amount paid as per contract 1, 218. 93 


Total 1, 220. °7 


Upon a review of the matter the settlement is modified and 
$1,220.07 certified due. 


TRANSPORTATION CHARGES ON MATERIAL INTENDED FOR NAVAL 
VESSELS TO BE SCRAPPED. 


The transportation charges on material originally intended for naval vessels 
to be scrapped from the place where such material is now located to the 
place where it is to be used on another vessel or placed in stock are to be 
paid from the regular appropriation for freight and express charges per- 
taining to the Navy Department, unless such charges are in excess of the 
charges which would have been payable if the material had heen purchased 
for stock or for use on the vessel on which it is now te be used, in which 
case the amount of the excess is chargeable to the-appropriation “ Scrap- 
ping of naval vessels.” 


Comptroller General McCarl to the Secretary of the Navy, March 9, 1923: 

I have your letter of February 20, 1923, requesting decision 
whether the appropriation “ Scrapping of naval vessels ” is availabl> 
for payment of freight charges on material originally intended for 
vessels to be scrapped, but which will now be diverted for use on 
vessels where construction is to be completed, or for stock. 

The appropriation in question is made in the deficiency appropria- 
tion act of July 1, 1922, 42 Stat., 774, in the following terms: 

Scrapping of naval vessels: For necessary expenses in connection with the 
eare and preservation of ships whose construction has been suspended pend- 
ing the taking effect of the treaty limiting naval armament, and for expenses 
of handling, preserving, and inventorying material on hand or in course of 
fabrication for said vessels, and toward payment of bills of subcontractors for 
material already completed for the vessels, fiscal year 19238, $5,000,000. 

In my decision of January 4, 1923, to you- with respect to the use 
of this appropriation to pay the cost of handling and preparing for 
shipment to navy yards or private shipyards for use on other vessels 
of the material now involved it was said and held— 


It is understood from your submission that in some instances it is not prac- 
ticable to use or store the material at its present location and that the in- 
terests of the Government can best be served by shipping it to some navy yard 
or private shipyard, where it can be stored or used on vessels there under con- 
struction or repair, and the question for determination is whether the expense 
of handling and preparing for shipment in such cases is a proper charge aguinst 
the appropriation. 

I think it is evident that the word “ preserving,” as used in the appropria- 
tion, means a saving for use, a protection against loss, destruction, or deteriora- 
tion pending use, rather than a keeping in a state of preservation for an in- 
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definite time. Accordingly, you are advised that when the interests of the 
Government can best be served by shipping the material to a navy yard or 
private shipyard the cost of handling and preparation incident to such ship- 
ment is a proper charge against the appropriation in question. 


If the material to be shipped is located at the place where the 
scrapped vessel was under construction and the freight charges 
thereon to the place where you now propose to use it are in excess 
of what it would have cost to transport such material if it had been 
purchased for the purpose for which you now propose to use it, the 
amount of the excess would be a proper charge against the appro- 
priation in question. But if the cost of effecting delivery of the 
material to the vessel to be completed or for stock is no greater than 
it would have been on material purchased in the first instance for 
said vessel or for stock, such cost must be borne by the appropriation 
made in the act of July 1, 1922, 42 Stat., 801, for “all freight and 
express charges pertaining to the Navy Department and its bureaus, 
except the transportation of coal for the Bureau of Supplies and 
Accounts.” In other words, expenditures from the freight appro- 
priation are not to be increased by reason of transportation made 
necessary in connection with preserving the material intended for 
vessels to be scrapped; and on the other hand the appropriation 
“ Scrapping of naval vessels” must not be charged with an expense 
which but for the scrapping would have been a proper charge 
against the freight appropriation. 

The question submitted is answered accordingly. 


ADDITIONAL COMPENSATION—HOLDING TWO CIVILIAN 
POSITIONS. 


The right to the $240 additional compensation attaches to the person of the 
civilian employee and not to the position held, and an employee holding 
two positions is therefore not entitled to receive additional compensation 
at an aggregate rate of more than $240 per annum. 


Comptroller General McCarl to E. F. Batchelor, disbursing clerk, Office of 
Superintendent of the State, War, and Navy Department Buildings, 
March 10, 1923: 


I have your letter of February 15, 1923, submitting, with request 
for decision whether payment thereon is authorized, a voucher in 
favor of Catherine C. Reed for $39.27 as salary and additional com- 
pensation for the period from February 1 to 15, 1923, and for one 
day previously short paid for, January, 1923, as a female laborer in 
the Munitions Building. 

It appears that at the time this employee accepted the position as 
laborer in the Munitions Building, September 27, 1920, she was, and 
since April 27, 1920, had been, regularly employed as a charwoman 
in the Treasury Department at a salary of $240 per annum, with 
additional compensation as allowed by law at the rate of $144 per 
annum. Since her employment on September 27, 1920, she has been 
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paid as a laborer in the Munitions Building regular salary at the rate 
of $660 per annum and additional compensation at the rate of $240 
per annum. 

Regardless of the fact that she has held two positions since Sep- 
tember 27, 1920, she was entitled to an aggregate of no more than 
$240 per annum under the laws authorizing payment of additional 
compensation. 26 Comp. Dec., 51. Therefore, as she was in receipt 
of additional compensation at the rate of $144 per annum from the 
Treasury Department at the time of her employment under the 
Superintendent of the State, War, and Navy Department Buildings, 
she should have been paid in connection with said latter employment 
additional compensation at the rate of $96 per annum only. Accord- 
ingly, it would appear that she has been overpaid by you in the sum 
of approximately $336. As the employee has no legal right to retain 
the amount thus erroneously paid to her under a mistake of fact—it 
being understood that the payments were made by you without 
knowledge of the fact that she was receiving additional compensation 
under the Treasury Department—no further payment should be 
made to her by you on account of either salary or additional compen- 
sation until the amount of the overpayment has been collected or 
otherwise adjusted. 

The specific question submitted is answered in the negative. 


SUPPORT OF INDIAN SCHOOLS. 


The prohibition against the use of the appropriation “ Indian schools: Support, 
1922,” for the support of Indian schools specifically appropriated for, does 
not extend to the Pawnee Manual Labor School, which is not specifically 
named in but receives the benefit of an appropriation for the support of 
two manual labor schools made annually for fulfilling treaties with the 
Pawnee Indians of Okahoma. 


Decision by Comptroller General McCarl, March 10, 1923: 

The Secretary of the Interior applied November 28, 1922, for a 
review of settlement I-20372 of October 31, 1922, in which was dis- 
allowed credit for payments aggregating $1,200 made by H. O. 
Decker, chief clerk and special disbursing agent, Pawnee Agency, 
for material, supplies, etc., for the Pawnee Manual Labor School. 

Of the payments in question 17, aggregating $691.74, were made 
from the appropriation “Indian schools: Support, 1921,” and 9, 
aggregating $508.26, were made from the appropriation “ Indian 
schools: Support, 1922,” and credit was disallowed because of the 
proviso attached to each of said appropriations which reads: 

That no part of this appropriation shall be used for the support of Indian 
day and industrial schools where specific appropriation is made. 

See act of February 14, 1920, 41 Stat., 411, and act of March 3, 
1921, 41 Stat., 1228, 

60549° —23—Vol. 236 . 
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It appears that the Pawnee school, in connection with which the 
expenditures in question were made, receives the benefit of the appro- 
priation of $10,000 made annually under the heading “ for fulfilling 
treaties with Pawnees, Oklahoma.” See act of February 14, 1920, 
41 Stat., 425, and act of March 3, 1921, 41 Stat., 1241. The disal- 
lowance was made upon the assumption that these annual appropri- 
ations bring the Pawnee Manual Labor School within the class of 
“Schools where specific appropriation is made.” 

It now appears from information furnished by the Secretary of 
the Interior in his letter of March 3, 1923, in reply to letter from this 
office dated February 16, 1923, that it has been the uniform practice 
since as far back as 1872, to use the general appropriations made 
for the support of Indian day and industrial schools not otherwise 
provided for to the extent necessary in the maintenance of this 
Pawnee Manual Labor School and that it has been the practice to 
exclude from the benefits of said general appropriations only those 
Indian schools which are appropriated for in like manner as is the 
school at Albuquerque, N. M.; Bismarck, N. Dak.; Carson City, 
Nev.; Cherokee, N. C.; Chilocco, Okla.; etc. With respect to these 
schools specific appropriation is made and I think the prohibiting 
proviso attached to the appropriation “ Indian schools: Support,” 
was intended to apply solely to them and not to the Pawnee school 


for which a certain provision is made in the annual appropriation 
which reads: 


For fulfilling treaties with Pawnees, Oklahoma: For perpetual annuity, to be 
paid in cash to the Pawnees (article 3, agreement of November 23, 1892), 
$30,000; for support of two manual-labor schools (article 3, treaty of September 
24, 1857), $10,000; for pay of one farmer, two blacksmiths, one miller, one 
engineer and apprentices, and two teachers (article 4, same treaty), $5,400; 
for purchase of iron and steel and other necessaries for the shops (article 4, 
same treaty), $500; for pay of physician and purchase of medicines, $1,200; in 
all, $47,100. 


Upon a review of the matter a difference of $1,200 is certified for 
credit in the accounts of the special disbursing agent, 


INSURANCE ON REGISTERED MAIL SHIPMENTS—EMPLOYMENT OF 
BROKER. 


The employment of an insurance broker to negotiate for the best contract 
obtainable from insurance companies for the insuring of registered mail 
shipments, in lieu of soliciting proposals directly from various insurance 
firms is not authorized by any existing law, and is in contravention of 
the provisions of the act of August 5, 1882, 22 Stat., 255. 


Comptroller General McCarl to the Secretary of the Treasury, March 10, 
1923: 
I have your letter of February 28, 1923, as follows: 


I should like to refer to your decision of July 20, 1921, 1 Comp. Gen., 21, to 
the effect that the provisions of section 3709 of the Revised Statutes require 
advertising within the meaning of the law in contracting for insurance on 
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registered mail shipments of currency, coin, and securities under the Tre:sury 
Department, and to ask your further opinion as to whether it would be permis- 
sible under the law to make a new contract for such insurance, in place ot 
the one now in effect, by engaging a single broker to go out and get the hest 
contract obtainable from insurance companies competent to handle the busi- 
ness. It appears from the department’s experience in placing the existing 
contract that there is little or no competition in these matters between the 
insurance companies, which are governed largely by conference rates, and 
it has been suggested that in these circumstances it might be possible to 
get a better contract by commissioning one man to do the work and get the 
best possible contract. This practice, it is understood, has been followed 
by the Emergency Fleet Corporation, as well as by many private businesses. 


It is understood from your submission that the question involved 
is whether you are authorized to engage, by appointment or con- 
tract, a broker “to go out and get the best contract obtainable from 
insurance companies competent to handle the business.” 

You do not indicate the appropriation from which you propose 
to pay for the services of such broker or the basis of the proposed 
rate of compensation. However, I know of no authority of law for 
the proposed employment, and, furthermore, said employment would 
appear to be in contravention of the provisions of the act of August 
5, 1882, 22 Stat., 255. 

Answering your question specifically, I have to advise that the 
procedure outlined in your letter is not authorized. 


CARLOAD SHIPMENTS. 


Where the household goods of two officers of the Army on change of station 
are delivered by one consignor to one forwarding station in one working 
day and consigned to the same destination and forwarded in one ear, the 
Government is entitled to the carload rate thereon if less than the raic 
applicable therefor as separate shipments; and the fact that the carrier 
may have issued separate bills of lading for each oflicer’s goods is not 
material. 

Decision by Comptroller General McCarl, March 12, 1923: 

The Southern Pacific Co. applied per letter of December 20, 1922, 
for review of settlement W-68728}. November 29, 1922, by which 
was (lisallowed its supplemental bill F-05935—-B, claiming $303.09 
in addition to $400 paid by Maj. Carl Halla per voucher 7254, June, 
1922, for transportation per bills of lading 1060546 and 1060551, 
December 3, 1920, of household goods and personal effects of two 
officers of the Army changing station from Chicago, Iil., to San 
Francisco, Calif., both shipments being loaded in car C. & A. 27765. 

S 

The bills of lading were signed by the general agent, E. L. Kemp, 

of the Chicago & North Western Railway Co., acknowledging the 

receipt of the property specified on the bills of lading from N. QR. 

‘Tompkins, lieutenant colonel, Quartermaster Corps, depot quarter- 

master, consigned to quartermaster, Fort Mason, San Francisco, 

Calif. 

The total weight of the property thus shipped and loaded in one 
car was 17,886 pounds, for which payment was made on the basis 
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of a minimum carload weight of 20,000 pounds, at the carload rate 
of $2 per hundred pounds as provided per item 1820, transconti- 
nental freight bureau tariff 1-D and supplement 4 thereto. The 
carrier claims $400, the minimum charge for a carload, for the 10,957 
pounds specified on bill of lading 1060551 and an additional sum of 
$309.09, based on the 1. c. 1. rate, for the 6,929 pounds specified on 
bill of lading 1060546, thus claiming a total of $703.09 on a less than 
a minimum carload of freight loaded in a single car. 

The claimant in its application for review of settlement W-68728} 
contends that it is entitled to the additional allowance for the reason 
that two bills of lading were issued for the shipment and therefore 
u separate charge should be made on account of each bill of lading 
under the tariff rules, though the property is all loaded in the same 
car, and reference is made to the rules of the tariff and to Interstate 
Commerce Commission conference ruling No. 175. 

These shipments moved under the commodity ratings provided in 
items 1820 and 1825 of transcontinental freight bureau westbound 
tariff No. 1-S, I. C. C. No. 1077, which is governed, except as other- 
wise provided in the tariff, by western classification No. 56 (con- 
solidated classification No. 1). General rule 20, page 107 of 
T. C. F. B. tariff 1-S, provides: 


20. In order to entitle a shipment to the carload rate, the quantity of 
freight requisite under the rules to secure such carload rate must be delivered 
at one forwarding station in one working day by one consignor, consigned to 
one consignee and destination, except that when freight is loaded in cars by 
consignor it will be subject to the car-service rules and charges of the forward- 
ing railroad. 

Railroad agents at forwarding points will not sign shipping receipts or bills 
of lading bearing the notation “ part carload lot” until shipping receipts or 
bills of lading for the whole carload have been presented and the freight 
received, in order that bill of lading may be obtained at the carload rate. 
Only one original bill of lading for the whole carload shall be issued except 
that separate bills of lading may be issued for carload freight, subject to 
internal-revenue tax, a portion of which is shipped in bond and the balance 
tax paid. ¢ 

Railroad agents at forwarding points will not receive property in carloads 
for distribution by railroad agents to two or more parties; delivering agents 
will deliver property only to consignee thereof or to the party or parties 
presenting consignee’s written order, and will not recognize orders from con- 
signor or consignee providing for distribution of carload shipments among 
various consignees or calling for split deliveries according to brands, marks, 
sizes, or other identification of packages, nor will railroad agents at delivering 
points in any way act as the representative of the consignor or consignee for 
the distribution of carload shipments. 


Western classification No. 56 (consolidated classification No. 1) 
provides as follows: 


Rule 16, sections 2, 3, and 4. 

Secrion 2. When both carload and less-than-carload ratings are provided 
‘for the same article, the term “less than carload” covers shipments in 
quantities less than the minimum weight provided for carloads. (Subject to 
Rule 15.) 

SecTion 3. A single shipment of less-than-carload freight is a lot received 
from one shipper, on one shipping order or bill of lading, at ove station, at 
one time, for one consignee and one destination, 
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Section 4. Two or more single shipments shall not be combined and way- 
billed as one shipment, but must be carried as separate shipments, and at 
not less than the established minimum charge for each shipment. 

Rule 14: 

Carload ratings or rates apply only when a carload of freight is shipped 
from one station, in or on one car, except as provided in rule 24, in one day, 
by one shipper for delivery to one consignee at one destination. Only one 
bill of lading from one loading point and one freight bill shall be issued for 
such carload shipment. The minimum carload weight provided is the lowest 
weight on which the carload rating'@r rate will apply. 

Rule 12, section 1: 

Single less-than-carload shipments of freight of one class will be charged 
for at actual or authorized estimated weight and at the rating applicable. 


Interstate Commerce Commission conference ruling 175 states: 


A coffee broker purchased from three different merchants at New York 
three lots of coffee for shipment to one customer as one carload. The three 
lots were delivered to the carrier under circumstances that would have 
entitled them to go to destination as a carload shipment had proper instruc- 
tions been given. Because of the failure of the shipper’s agent to give such 
instructions the three lots went forward to destination as three shipments, 
at the less-than-carload rate. Upon inquiry by the carrier whether it might 
assess the carload rate: Held, That freight charges must be collected on the 
basis of the less-than-carload rate. 


In regard to conference ruling 175 of the Interstate Commerce 
Cotmmission, it does not appear that the three lots of coffee in that 
case were shipped in one car and the proper inference from the state- 
ment made in the ruling is that they were not.” Furthermore, an ex- 
planatory note in the bulletin in which the ruling is printed states 
that “the rulings express the views of the commission on informal 
inquiries involving special facts.” The ruling on the three lots of 
coffee apparently is a precedent only in cases involving a like set 
of facts, and has no application to the case now under consideration. 

It is noted that the tariff rules require that in order to secure a 
carload rate the requisite quantity of freight must be delivered at 
one forwarding station in one working day, from one consignor, con- 
signed to one consignee, all of which conditions were complied with 
in the case now under consideration. These rules provide that but 
one bill of lading shall be issued for a carload shipment, which is in 
the nature of an instruction to the receiving agent and is directory 
only. This instruction can not relate to the shipper as the carrier is 
required by law (par. 11 of sec. 20 on the interstate commerce act 
as amended March 4, 1915, 38 Stat., 1197, and February 28, 1920, 41 
Stat., 494), to issue a bill of lading for any property received by it 
for interstate transportation. It was the duty of the agent of the 
carrier in this case to have issued but one bill of lading for the trans- 
portation of this property loaded in one car. 

The issuing of two bills of lading for shipment of property in one 
car can not require payment of any excess over the carload rate 
applicable for the shipment. The service rendered by the carrier 
and received by the Government in the case under consideration was 
the transportation of less than a carload of property received from 
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one consignor destined to one consignee and loaded in one car, for 
which service the maximum charge is $400, the minimum charge for 
a carload. There appears to be no merit in the claim for $303.09 
additional because two bills of lading instead of one were issued for 
the service. The company has received the full amount to which it 
is entitled for the service rendered and the action in disallowing the 
claim for additional allowance is susgfained. 


RENTAL ALLOWANCE—NAVAL RESERVE FORCE--SEA DUTY FOR 
TRAINING. 


An officer of the Naval Reserve Force ordered to duty for training on a ship 
afloat who performs duty thereon incident thereto, wears the uniform, is 
subject to the regulations and to the orders of the commanding officer 
thereof, and is quartered and messed on board, is on “sea duty,” and is en- 
titled to a rental allowance if he have a dependent or dependents for 
whom public quarters are not available. 


Decision by Comptroller General McCarl, March 13, 1923: 

‘The Chief of the Navy Department Division submitted for deci- 
sion the question whether Lieut. (J. G.) Frank Lawrence Buckley, 
United States Naval Reserve Force, is entitled to rental allowarice 
provided in section 6 of the act of June 10, 1922, 42 Stat., 628, while 
on active duty for training on board the U.S. S. Hagle 56, during 
the period August 22 to September 5, 1922. 

The act of August 29, 1916, 39 Stat., 587, which established the 
present United States Naval Reserve Force, contains the following 
provisions relative to training duty: 


When first enrolled members of the Naval Reserve Force, except those in 
the Fleet Naval Reserve, shall be given a provisional grade, rank or rating in 
accordance with their qualifications determined by examination. They may 
thereafter, upon application, be assigned to active service in the Navy for such 
periods of instruction and training as may enable them to qualify for and 
be confirmed in such grade, rank or rating. 

+ . * 7 * * * 


Members of the Naval Reserve Force who reenroll for a term of four years 
within four months from the date of the tefmination of their last term of 
enrollment, and who shall have performed the minimum amount of active 
service required during the preceding term of enrollment, shall, for each such 
reenrollment, receive an increase of twenty-five per centum of their base re- 
tainer pay: Provided, That enrolled members who shall have completed twenty 
years of service in the Naval Reserve Force, and who shall have performed 
the minimum amount of active service required in their class for maintaining 
efficiency during each term of enrollment, shall, upon their own application, 
be retired * * *%, 

> * * * * - * 


Enrolled members of the Naval Reserve Force shall be subject to the laws, 
regulations, and orders for the government of the Regular Navy only during 
such time as they may by law be required to serve in the Navy, in accordance 
with their obligations, and when on active service at their own request as 
herein provided, and when employed in authorized travel to and from such 
active service in the Navy * * *. 

* * * a 7 . . 


Members of the Naval Reserve Force shall, upon first reporting for active 
service for training during each period of enrollment, be credited with a uni- 
form gratuity * * *, ? 
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FLEET NAVAL RESERVE, 


. * - * * * * 


The Secretary of the Navy is authorized to assign any member of the Fleet 
Naval Reserve to active duty for training on board ship, upon the application 
of such member, but any member who has failed to perform three months’ 
active service with the Navy in any term of enrollment shall, on the next re- 
enrollment, receive retainer pay at the rate of $12 per annum until such time 
as he shall have completed three months’ active service. The three months’ 
active service with the Navy may be taken in one or more periods, at the 
election of the member: * * *, 

+. * * ” + . s 


NAVAL RESERVE, 


+ * * « . * * 

The minimum active service required of members to qualify for confirmation 
in their rank or rating in this class shall be three months. 

The minimum active service required for maintaining the efficiency of a 
member of this class is three months during each term of enrollment. This 
active service may be in one period or in periods of not less than three weeks 
each year. 

s e * - * * . 


NAVAL AUXILIARY RESERVE. 


* * * * * * * 


The requirement as to qualifications of officers and men for confirmation in 
rank or rating, and as to the maintenance of efficiency in rank or rating, shall 
be prescribed by the Secretary of the Navy ee 

« + + 


NAVAL COAST DEFENSE RESERVE. 


* * * * * * ® 


The amount of active service required for confirmation in rank and rating 
and for maintaining efficiency in rank and rating shall be the same as that 
required for members of the Naval Reserve. 

* + * = * * * 


NAVAL RESERVE FLYING CORPS. 


The amount of active service required for confirmation in grade, 
rank, or rating, and for maintaining efficiency therein, shall be the same as 
that required for members of the Naval Reserve. * * 


It will thus be noted that in addition to the active service re- 
quired “in time of war or during the existence of a national emer- 
gency ” there is an active service “for training” prescribed for mem- 
bers of the Naval Reserve Force and that this active service “ for 
training ” is of two kinds, viz, (1) to establish qualification for con- 
firmation in rank or rating, and (2) to maintain efficiency after con- 
firmation has been acquired. For these classes of duty the act of 
August 29, 1916, provided: 

All members of the Naval Reserve Force shall, when actively employed as 
set forth in this Act, be entitled to the same pay, allowances, gratuities, and 


other emoluments as officers and enlisted men of the naval service on active 
duty of corresponding rank or rating and of the same length of service. 
“— - © : 
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The act of July 1, 1918, 40 Stat., 710, amended the act of August 
29, 1916, as to the period of service for maintaining efficiency, by 
providing— 

That the minimum active service required for maintaining the efficiency of 
a member of the Naval Reserve shall be two months during each term of en- 
rollment and an attendance at not less than thirty-six drills during each year, 


or other equivalent duty. The active service may be in one period or in periods 
of not less than fifteen days each. 


and to provide pay and allowances for the various classes of active 
duty provided: 


Members of the Naval Reserve Force when employed in active service, ashore 
or afloat, under the Navy Department shall receive the same pay and allowances 
as received by the officers and enlisted men of the Regular Navy of the * * * 
same length of service * * * 


See also act June 4, 1920, 41 Stat., 837. 

Section 3 of the act of June 10, 1922, prescribing the base rates of 
pay for commissioned officers of the Naval Reserve Force, breaks the 
assimilation theretofore existent with the pay of officers of the regu- 
lar Navy “ of the same rank and of the same length of service,” but 
the assimilation is not broken in the pay of warrant officers. No pro- 
vision is incorporated in the act of June 1, 1922, however, as to the 
character of service which is to entitle officers of the Naval Reserve 
Force to pay from the Government for active service, section 3 simply 
providing the base pay which shall be allowed commissioned officers 
when “ authorized by law to receive Federal pay.” Prior laws must 
accordingly be taken into consideration to determine what character 
of service does authorize Federal pay to officers of the Naval Reserve 
Force. 

Section 1571 of the Revised Statutes provides: 


No service shall be regarded as sea service except such as shall be performed 
at sea, under the orders of a Department and in vessels employed by authority 
of law. 


An officer assigned to duty ashore may or may not be on “ field 
duty,” but when he is ordered to duty on a ship afloat, and performs 
duty thereon incident thereto, wears the uniform, is subject to the 
regulations and to the orders of the commanding officer thereof, and 
is quartered and messed aboard, his duty is established as “ sea duty.” 
See United States v. Symonds, 120 U.S., 46; United States v. Bishop, 
120 id., 51; United States v. Strong, 125 id., 656; United States v. 
Barnette, 165 id., 174; United States v. Thomas, 195 id., 426. 

Active service for training to maintain efficiency is active service 
for which an officer of the Naval Reserve Force is entitled to Federal 
pay, and when that service is actually performed aboard ship and the 
officer fulfills the requirements to constitute the duty “sea duty ” he 
is entitled to the pay and allowances authorized for that clags of 
duty. 
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In the matter of the rental allowance, section 6 of the act of June 
10, 1922, 42 Stat., 628, provides: 

That each commissioned officer on the active list or on active duty below the 
grade of brigadier general or its equivalent, in any of the services mentioned in 
the title of this Act, if public quarters are not available, shall be entitled at all 
times, in addition to his pay, to a money allowance for rental of quarters, the 
amount of such allowance to be determined by the rate for one room * * *, 
Such rate for one room is hereby fixed at $20 per month for the fiscal year 
19238 * * *, The rental allowance shall accrue while the officer is on 
* * * sea duty * * * regardless of any shelter that may be furnished 
him for his personal use, if his dependent or dependents are not occupying pub- 
lic quarters during such period. * * * no rental allowance shall be made 
to any officer without dependents by reason of his employment on * * * 
sea duty. 


Section 14 of the act of June 10, 1922, 42 Stat., 631, provides, in 
part: 


* * * reserve officers of any of the services mentioned in the title of 
this Act while on active duty shall receive the allowances herein prescribed 
for officers of the regular services in sections 5 and 6 of this Act. * * * 


The act of March 4, 1923, 42 Stat., 1507, entitled “An act to extend 
the benefits of section 14 of the pay readjustment act of June 10, 
1922, to validate certain payments made to National Guard and re- 
serve officers and warrant officers, and for other purposes,” in section 
1, provides: 


That * * * reserve officers and reserve warrant officers of any of the 
services mentioned in the title of the pay readjustment act of June 10, 1922, 
while on active duty, including duty for training purposes, shall receive the 
allowances prescribed for officers and warrant officers of the regular services 
under sections 5, 6, and 11 of the said pay act. 


‘These enactments and what has been stated justify the conclusion 
that an officer of the Naval Reserve Force, with a proven dependent 
mother for whom public quarters are not available as evidenced by a 
proper certificate, is entitled to the rental allowance while on actual 
“sea duty ” for training to maintain efficiency, it being active duty. 


VOCATIONAL TRAINING. 


An applicant for vocational training under section 3 of the act of June 27, 
1918, 40 Stat., 618, who is unable to begin his training within the time 
limit prescribed by the act of March 4, 1921, 41 Stat., 1379, owing to 
financial difficulties or other good cause, is not precluded from the benefits 
of training under section 2 of said act of June 27, 1918, if his disability 
is subsequently found such as to bring him within its terms. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 14, 1923: 


I have your letter of February 16, 1923, requesting decision 
whether the Veterans’ Bureau is authorized to provide vocational 


training under section 2 of the vocational rehabilitation act of 
June 27, 1918, 40 Stat., 617, to applicants who now meet the require- 
ments of that section, but who failed to commence training under 
section 3 of the act, 40 Stat., 618, within the statutory time limit 
after qualifying under that section and being notified to begin 
training thereunder. 


























552 DECISIONS OF THE COMPTROLLER GENERAL. 





Vocational training under section 2 of the act carries with it a 
maintenance allowance to the trainee. Training under section 3 
does not carry such allowance. The cases to which you refer are 
those in which applicants admitted to training under section 3 were 
unable to pursue the prescribed courses on account of their inability 
to support themselves while undergoing training, and therefore 
have been compelled to let the period of limitation in which train- 
ing must be commenced expire. Later increase of disability is such 
as to meet the requirement of section 2, and it is proposed to admit 
the applicant to training under that section. 
The act of March 4, 1921, 41 Stat., 1379, provides: 


* * * Provided further, That no person who has been declared eligible for 


training under the provisions of the Vocational Rehabilitation Act, for whom 
training has been prescribed, and who has been notified by the board to begin 
training shall be eligible to the benefits of said Act in the event of his failure 
to commence training within a reasonable time after notice has been sent 
such person by the board: Provided further, That except when such failure is 
due, in the opinion of the board to physical incapacity, such time shall not 
be longer than twelve months after the passage of this Act for persons already 
declared eligible and notified to begin training, and twelve months after notice 
is given for persons hereafter declared eligible and notified to begin training. 


The evident purpose and intent of this provision is to require of 
applicants for vocational training reasonable promptness in accept- 
ing and entering upon the course of training for which they have been 
found eligible and to which they have been admitted by the bureau. 
An applicant for the benefit of section 2 of the act is not necessarily 
required to accept the benefit of section 3 in order to preserve his 
future right under section 2. While the course of training under 
each of the two sections may be the same the conditions under which 
they are to be pursued are different, and an insurmountable obstacle 
to training under the one section is removed by admission to training 
under the other. 

The spirit of the law does not require that an applicant shall 
forfeit his right to training under section2 by failing to accept train- 
ing under section 3 from which he was barred by financial deficiencies 
or other good cause shown, and not by mere disinclination and refusal 
or neglect to accept the benefit of training allowed under section 3. 


CONSTRUCTIVE SERVICE—COUNTING OF FOR LONGEVITY PAY— 
ENLISTED MEN OF NAVY. 
The period intervening between the date of discharge and the date of the 
expiration of the term for which enlisted can not be counted as “ enlisted 
service” for the purpose of computing the longevity pay to which enlisted 
men of the Navy are entitled under section 10 of the act of June 10, 1922, 

42 Stat., 630. 
Comptroller General McCarl to the Secretary of the Navy, March 15, 1923: | 
I have your letter of February 23, 1923, requesting decision 


whether the period intervening between the date of actual discharge 
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for the convenience of the Government within three months of ex- 
piration of enlistment and the date of expiration of enlistment may 
be counted as service in computing longevity pay of an enlisted man 
under section 10 of the act of June 10, 1922, 42 Stat., 630. 

The provision of section 10, applicable to the question, is: 


In lieu of all permanent additions to pay now authorized for enlisted men of 
the Navy and Coast Guard, they shall receive, as a permanent addition to their 
pay, an increase of 10 per centum on the base pay of their rating upon comple- 
tion of the first four years of enlisted service, and an additional increase of 5 
per centum for each four years’ service thereafter, the total not to exceed 
25 per centum. 


This authorizes the counting for longevity of periods of exactly 
four years of completed service regardless of whether discharged 
or continued at the expiration date of said four-year periods or 
whether during the service comprising said four-year periods there 
has occurred one or more discharges. 

The granting of a discharge within three months of expiration 
of term of enlistment was authorized by the following provision of 
the act of August 22, 1912, 37 Stat., 331: 


That under such regulations as the Secretary of the Navy may prescribe, 
with the approval of the President, any enlisted man may be discharged at 
any time within three months before the expiration of his term of enlistment 
or extended enlistment without prejudice to any right, privilege, or benefit that 
he would have received, except pay and allowances for the unexpired period 
not served, or to which he would thereafter become entitled, had he served his 
full term of enlistment or extended enlistment. * * * 


This statute operates to preclude a discharge occurring within a 
certain prior time from having a different effect than if it, in fact, 
had occurred at the regular subsequent time as to rights contingent 
upon the discharge itself occurring, or, in other words, constituted 
a prior discharge within three months of expiration of term the 
equivalent of a discharge at the expiration of the term for the pur- 
pose of rights contingent upon the discharge itself, and which with- 
out the discharge were nonexistent. The statute specifically ex- 
cepted, however, from its operation “pay and allowances for the 
unexpired period not served,” thus expressly guarding against said 
unserved period being counted as constructive service in said enlist- 
ment for the purposes of pay and allowances accruing for the time 
of actual service rendered in it—apart from, and independently of, 
the discharge itself. 

The longevity service now authorized to be counted in an enlist- 
ment is for actual service only and is not dependent on the discharge 
or upon its taking place at the expiration of the four-year period 
to be counted for said longevity or at any other particular time. It 
is something received and to which a right exists independently of 
the date of the occurrence of the discharge, whether before the ex- 
piration of the term of the particular enlistmeat or otherwise. The 
discharge when it does, in fact, occur confers no added right for 
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longevity, but, upon the other hand, by terminating the service the 
man is then rendering, the running of the existing right to it stops— 
that of accumulating during said enlistment further actual service 
to be counted for the purpose. 

You are therefore advised that the period intervening between the 
date of the actual discharge of a man for the convenience of the 
Government within three months of expiration of his term of enlist- 
ment and the date of the expiration of the term of his enlistment 
may not be counted by an enlisted man as service in the enlistment 
from which he is thus discharged in computing his longevity pay 
under section 10 of the act of June 10, 1922. See in this connection 
2 Comp. Gen., 162-165. 


APACHE, KIOWA, AND COMANCHE FUND, RIGHTS OF HEIRS. 


The preparation of a final roll of the Apache, Kiowa, and Comanche Indians 
for the purpose of segregating and distributing the “ Apache, Kiowa, and 
Comanche fund,” accumulated under the act of June 6, 1900, 31 Stat., 676, 
is not a segregation of the “Apache, Kiowa, and Comanche 4 per cent 
fund” accumulated under the act of June 5, 1906, 34 Stat., 213, and certain 
later acts; and while the Indians named on such final roll may, while 
living, file individual applications for their pro rata shares under and 
subject to the provisions of the act of March 2, 1907, 34 Stat., 1221, as 
amended by the act of May 18, 1916, 39 Stat., 128, the heirs of such Indians 
are not entitled to make application for and receive any share of the latter 
fund prior to its actual segregation. 


Comptroller General McCarl to the Secretary of the Interior, March 15, 1923: 

I have your letter of February 16, 1923, requesting decision of a 
matter concerning two Indian tribal funds, (1) the fund carried on 
the books of the Treasury as the “Apache, Kiowa, and Comanche 
fund,” accumulated pursuant to the provisions of section 6 of the 
act of June 6, 1900, 31 Stat., 676, and (2) the fund carried on the 
books of the Treasury as the “Apache, Kiowa, and Comanche 4 per 
cent fund,” accumulated pursuant to the provisions of the acts of 
June 5, 1906, 34 Stat., 213, June 28¢ 1906, 34 Stat., 550, and March 
27, 1908, 35 Stat., 49, a final roll having been prepared pursuant to 
the terms of the acts of May 25, 1918, 40 Stat., 591, and June 30, 
1919, 41 Stat., 9, for segregation and distribution of (1) the “Apache, 
Kiowa, and Comanche fund,” which raises a question as to (2) the 
“Apache, Kiowa, and Comanche 4 per cent fund,” which question 
is, in substance, as follows: 

Whether the effect of the final roll prepared for the segregation 
and distribution of (1) the “Apache, Kiowa, and Comanche fund ” 
is such as to create in the Indians thus enrolled a vested right in 
presenti to their pro rata shares in (2) the unsegregated “Apache, 
Kiowa, and Comanche 4 per cent fund,” so as to entitle their heirs 
to make application for and receive such pro rata shares prior to 
actual segregation of the latter fund, or a right in futuro operating 
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so as to preclude the heirs of enrolled Indians from receiving such 
pro rata shares until after the actual segregation for distribution. 

Prior to the act of May 25, 1918, 40 Stat., 591, pro rata shares in 
the tribal funds in question were withdrawn by individual Indians 
from time to time under the provisions of the act of March 2, 1907, 
34 Stat., 1221, as amended by the act of May 18, 1916, 39 Stat., 128, 
as follows: 


That the Secretary of the Interior is hereby authorized, in his discretion, 
from time to time, to designate any individual Indian belonging to any tribe 
or tribes whom he may deem to be capable of managing his or her affairs, 
and he may cause to be apportioned and allotted to any such Indian his or 
her pro rata share of any tribal or trust funds on deposit in the Treasury of 
the United States to the credit of the tribe or tribes of which said Indian is 
a member, and the amount so apportioned and allotted shall be placed to the 
credit of such Indian upon the books of the Treasury, and the same shall there- 
upon be subject to the order of such Indian: Provided, That no apportionment 
or allotment shall be made to any Indian until such Indian has first made an 
application therefor * * *, 

That section two of the Act approved March second, nineteen hundred and 
seven (Thirty-fourth Statutes at Large, page twelve hundred and twenty-one), 
entitled “An Act providing for the allotment and distribution of Indian tribal 
funds,” be, and the same is hereby amended so as to read as follows: 

“That the pro rata share of any Indian who is mentally or physically inca- 
pable of managing his or her own affairs may be withdrawn from the Treasury 
in the discretion of the Secretary of the Interior and expended for the benefit 
of such Indian under such rules, regulations, and conditions as the said Sec- 
retary may prescribe:” Provided, That said funds of any Indian shall not be 
withdrawn from the Treasury until needed by the Indian and upon his appli- 
cation and when approved by the Secretary of the Interior. 


The regulations of the Department of the Interior, Office of Indian 
Affairs, approved August 2, 1916, and entitled “ Regulations for 
applications for tribal funds under act of March 2, 1907 (34 Stat. 
L. 1221), as amended by Indian appropriation act approved May 
18, 1916 (Pub. No. 80),” provide, page 3, under the heading “ IIT. 
In General,” as follows: 


C. On November 6, 1908, the Secretary of the Interior decided, in effect, that 
the interest of an Indian in a pro rata share of a tribal fund does not vest in 
the Indian as inheritable property until after his application has been approved 
by the Secretary and an order signed by him segregating it from the tribal 
fund. Applications for shares of funds under this act may be made at any 
time, but in view of the Secretary’s decision such applications should be for- 
warded to the Indian Office by the agent or superintendent as soon as they are 
completed and filed with him. Applications from those who are blind, de- 
crepit, etc., must be made special by the agent and forwarded to the Indian 
Office as soon as possible. 

* * * * * * * 


EF. In the event of the death of an applicant prior to the approval of his 
application by the Secretary the share to which he would be entitled, if living, 
will revert to the tribe. In case of the death of an applicant after approval 
of his application, and the signing of an order for the segregation of his share, 
but before payment is made, his share will descend to his legal heirs. Agents 
will make prompt report of the death of any individual whose application 
has been submitted, such report to be accompanied by a proper affidavit of 
heirship in accordance with Circular No, 588, as amended. 


The steps necessary in the withdrawal of a pro rata share under 
the act of March 2, 1907, as amended by the act of May 18, 1916, are 
(a) the application of the Indian, (6) the approval of the applica- 
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tion by the Secretary of the Interior, and (c) the signing of an 
order by the Secretary of the Interior setting aside the pro rata share 


of the applicant. The usual manner of accomplishing the matter 
is as follows: 

In accordance with the provisions of the act of Congress approved March 2, 
1907 (34 Stat. L., p. 1221), I hereby designate the Indian named in the above 
application to receive his pro rata share of the [named tribal fund] belonging 
to said tribe, now on deposit in the Treasury of the United States, available 
for such apportionment and allotment, with interest to date of settlement; and 
the said share amounting to approximately [named amount], is hereby appor- 
tioned and allotted, and I direct that payment therefor be made as applied for. 

Two of the steps, (0) the approval of the application and (c) the 
setting aside, and allotting of the amount, though usually accom- 
plished by the one certificate, are treated as separate matters as is 
clearly shown by paragraph “C” of the regulations hereinabove 
quoted. 

The matter is such under the act of March 2, 1907, as amended by 
the act of May 18, 1916, that if the Indian applicant for his pro 
rata share of the tribal trust fund dies prior to the approval of the 
application and the setting aside or allotting of the amount thereof 
his right lapses and the rights of his heirs to his pro rata share do 
not attach as they would had the application been approved and 
the amount set aside and allotted prior to his death. 21 Comp. 
Dec., 806-807. 

It is understood that no question is raised as to the segregation 
and distribution of the (1) “Apache, Kiowa, and Comanche fund” 
on the basis of the final roll prepared for the segregation and dis- 
position of that fund, and also that no question is raised as to the 
finality of the tribe membership, as evidenced by the names regis- 
tered on such final roll, for all tribal-fund distributions on and sub- 
sequent to the date of the approval of such final roll. See in this 
connection 2 Comp. Gen., 389. 


The act of May 25, 1918, 40 Stat., 591, provides in part: 


Sec. 28. That the Secretary of the Interior be, and he is hereby, authorized, 
under such rules and regulations as he may prescribe, to withdraw from the 
United States Treasury and segregate the common, or community funds of any 
Indian tribe which are, or may hereafter be, held in trust by the United States, 
and which are susceptible of segregation, so as to credit an equal share to 
each and every recognized member of the tribe except those whose pro rata 
shares have already been withdrawn under existing law, and to deposit the 
funds so segregated in banks to be selected by him, in the State or States in 
which the tribe is located, subject to withdrawal for payment to the individual 
owners or expenditure for their benefit under the regulations governing the 
use of other individual Indian moneys. * * * Provided, however, That the 


funds of any tribe shall not be segregated until the final rolls of said tribe 
are complete; * * * 


The act of June 30, 1919, 41 Stat., 9, provides in part: 


That the Secretary of the Interior is hereby authorized, wherever in his 
discretion such action would be for the best interest of the Indians, to cause 
a final roll to be made of the membership of any Indian tribe; such rolls shall 
contain the ages and quantum of Ind:an blood, when approved by the said 
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Secretary are hereby declared to constitute the legal membership of the re- 
spective tribes for the purpose of segregating the tribal funds as provided in 
section 28 of the Indian Appropriation Act approved May 25, 1918 (fortieth 
Statutes at Large, pages 591 and 592), and shall be conclusive both as to ages 
and quantum of Indian blood; * * 


As to the unsegregated tribal Senile, the construction of the acts 
of May 25, 1918, and June 30, 1919, by the Interior Department has 
been that an Indian whose name appears on the final roll may make 
individual application for and receive his pro rata share of (2) the 
“Apache, Kiowa, and Comanche 4 per cent fund,” under and sub- 
ject to the provisions of the act of March 2, 1907, as amended by 
the act of May 18, 1916. 

The act of March 2, 1907, as amended by the act of May 18, 1916, 
prior to the acts of May 25, 1918, and June 30, 1919, required first an 
application by the Indian and a determination, individually, that 
such Indian was a tribal member entitled to a pro rata share and was 
in the circumstances stated in the several acts, and then an approval 
of such application and a setting aside and allotting of such pro rata 
share. The acts of May 25, 1918, and June 30, 1919, are more exten- 
sive in their scope, in that the Secretary of the Interior is “ author- 
ized, under such rules and regulations as he may prescribe, to with- 
‘draw from the United States Treasury and -segregate the common 
or community funds of any Indian tribe” susceptible of segregation, 
when the final rolls of any tribe are complete, and he is further 


authorized to cause a final roll to be made of the membership of any 


Indian tribe “ wherever in his discretion such action would be for 


the best interest of the Indians.” There appears no question but 
that the final roll once made, and after its approval by the Secretary 
of the Interior, constitutes the legal membership of the tribe for the 
segregation of not only the par Sioeslaes tribal fund considered for dis- 
tribution at the time such final roll is made but for all other tribal 
funds susceptible of and subsequently segregated for distribution. 
The order and time of segregation of any tribal fund is clearly in 
the discretion of the Secretary of the Interior and the approval of a 
final roll for, and the distribution pursuant thereto of a designated 
part of the tribal funds of a particular tribe is not a segregation, 
setting aside, or allotting of other tribal funds of a particular tribe 
not contemplated for segregation and distribution. It follows, there- 
fore, that the right of an Indian included on the final roll, as to tribal 
funds not segregated, is an individual right to apply for his pro rata 
share of such tribal funds under and subject to the provisions of the 
act of March 2, 1907, as amended by the act of May 18, 1916. This 
right is no greater than the right of an applicant under the act of 
March 2, 1907, as amended by the act of May 18, 1916, prior to the 
acts of May 25, 1918, and June 30, 1919, which right lapsed if he died 
before approval of application and setting aside or allotting of the 
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pro rata share thus claimed, and hence does not entitle the heirs of 
the Indian to make application for and receive such pro rata share 
prior to actual segregation of the latter fund. 


WHETHER APPROPRIATIONS CONSTITUTE ONE FUND—PURCHASE 
OF LAND FOR TARGET RANGE FOR NATIONAL GUARD. 


The items appropriated for 1923 under the heading “ARMING, EQUIPPING, 
AND TRAINING THE NATIONAL GUARD” in the act of June 30, 1922, 
42 Stat., 749, are of definite appropriations for specified objects, and do 
not constitute one fund. 

The appropriation for “ General expenses, equipment, and instruction, National 
Guard,” for 1923, in the act of June 30, 1922, 42 Stat., 749, is not applicable 
to the purchase of land to be used as a target range for the National 
Guard. 


Comptroller General McCarl to the Secretary of War, March 15, 1923: 

I have your letter of February 21, 1923, relative to certain provi- 
sions of section 67 of the act of June 3, 1916, 39 Stat., 199, as amended 
by section 3 of the act of September 22, 1922, 42 Stat., 1034, and to 
the appropriation “Arming, equipping, and training the National 
Guard, 1923,” act of June 30, 1922, 42 Stat., 749, in connection with 
which decision is requested— 


in view of the wording of the act of September 22, 1922, whether the items 
appropriated under the appropriation “ Arming, equipping, and training the 
National Guard, 1923,” constitute one fund and whether the funds appropriated 
under the item “ General expense, equipment, and instruction, National Guard,” 
are available for the purchase of the land to be used as target ranges by the 
National Guard. 


The appropriation in question provides: 


MILITIA BUREAU. 


ARMING, EQUIPPING, AND TRAINING THE NATIONAL GUARD?! 

For procurement of forage, bedding, and so forth, for animals, $1,400,000. 

For compensation of help for care of matériel, animals, and equipment, 
$1,200,000. 

For expenses, camp of instruction, $8,100,000. 

For expenses, selected officers and enlisted men, military service schools, 
$250,000. 

For pay of property and disbursing officers for the United States, $60,000. 

For general expenses, equipment and instruction, National Guard, $850,000. 

For travel of officers and noncommissioned officers of the Regular Army 
in connection with the National Guard, $300,000. 

For repair of Federal property issued to the National Guard, $20,000. 

For transportation of equipment and supplies, $375,000. 

For expenses, sergeant-instructors, $250,000. 

For office rent, and so forth, instructors, $10,000. 

For pay of National Guard (armory drills), $11,000,000. 


The appropriation under “Arming, equipping, and training the 
National Guard ” for the fiscal years 1918 (act of May 12, 1917, 40 
Stat., 68), 1919 (act of July 9, 1918, 40 Stat., 875), 1920 (act of July 
11, 1919, 41 Stat., 126), and 1921 (act of June 5, 1920, 41 Stat., 
973), contained a provision substantially as follows: 


That all the moneys hereinbefore appropriated for the arming, equipping, 
and training of the National Guard shall be disbursed and accounted for as 
one fund. 
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For the fiscal year 1922, act of June 30, 1921, 42 Stat., 92, the 
provision was: 


That 20 per centum of the foregoing amounts for arming, equipping, and 
training the National Guard shall be available interchangeably for expendi- 
tures for the purposes named; but not more than 20 per centum shall be 
added to the amount appropriated for any one of such purposes. 


In submitting estimates for the fiscal year 1923 the War Depart- 
ment asked for the restoration of the language appearing in the 
appropriation acts for the fiscal years 1918 to 1921, inclusive, con- 
solidating the separate items of appropriation into one fund, The 
Budget, 1923. This request was not acceded to by Congress, and the 
appropriation as enacted is of definite amounts for specified objects 
in connection with arming, equipping, and training the National 
Guard. It is obvious that the appropriation for the current year 
does not constitute one fund, and your first question is answered 
in the negative. 

Section 67 of the act of June 3, 1916, 39 Stat., 199, is in part 
as follows: 


A sum of money shall hereafter be appropriated annually, to be paid out of 
any money in the Treasury not otherwise appropriated, for the support of the 
National Guard, including the expense of providing arms, ordnance stores, 
quartermaster stores, and camp equipage, and all other military supplies for 
issue to the National Guard, and such other expenses pertaining to said guard 
as are now or may hereafter be authorized by law. 

The appropriation provided for in this section shall be apportioned among 
the several States and Territories under just and equitable procedure to be 
prescribed by the Secretary of War and in direct ratio to the number of en- 
listed men in active service in the National Guard existing in such States and 
Territories at the date of apportionment of said appropriation, and to the 
District of Columbia, under such regulations as the President may prescribe: 
Provided, That the sum so apportioned among the several States, Territories, 
and the District of Columbia, shall be available under such rules as may be 
prescribed by the Secretary of War for the actual and necessary expenses in- 
curred by officers and enlisted men of the Regular Army when traveling on 
duty in connection with the National Guard; for the transportation of sup- 
plies furnished to the National Guard for the permanent equipment thereof ; 
for office rent and necessary office expenses of officers of the Regular Army 
on duty with the National Guard; for the expenses of the Militia Bureau, in- 
cluding clerical services, now authorized for the Division of Militia Affairs; 
for expenses of enlisted men of the Regular Army on duty with the National 
Guard, including quarters, fuel, light, medicines, and medical attendance; and 
such expenses shall constitute a charge against the whole sum annually appro- 
priated for the support of the National Guard, and shall be paid therefrom 
and not from the allotment duly apportioned to any particular State, Territory, 
or the District of Columbia; for the promotion of rifle practice, including the 
acquisition, construction, maintenance, and equipment of shooting galleries and 
suitable target ranges; for the hiring of horses and draft animals for the 
use of mounted troops, batteries, and wagons; for forage for the same; and 
for such other incidental expenses in connection with lawfully authorized en- 
campments, maneuvers, and field instruction as the Secretary of War may deem 
necessary, and for such other expenses pertaining to the National Guard as 
are now or may hereafter be authorized by law. 


The second paragraph of the section was amended and reenacted 
by section 3 of the act of September 22, 1922, 42 Stat., 1034, the only 
change being in connection with the provision for clerical service 
in the Militia Bureau and the expenses of enlisted men of the 
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Regular Army on duty with the National Guard, those clauses being 
changed to provide: 


* * * for expenses of the Militia Bureau, including clerical services; 
for expenses of enlisted men of the Regular Army on duty with the National 
Guard, including an allowance for quarters and subsistence provided in section 
11 of the Pay Readjustment Act of June 10, 1922, medicine, and medical 
attendance: * * &, 


So far as the matter involved in your second question is concerned, 
therefore, the law is as it has been since June 3, 1916, and its reenact- 
ment without change September 22, 1922, does not affect the question. 

The language of section 67 authorizing the use for the purposes 
therein specified of the money appropriated annually for the support 
of the National Guard is subject to limitation or modification by 
subsequent legislation, and annual appropriations for specified 
objects for the National Guard without the provision for funds for 
some of the objects specified in section 67 operate as a suspension 
of some of the provisions of section 67. The section does not have 
the effect of extending appropriations subsequently made to objects 
not within the language, intent, or meaning of the appropriation. 

Section 3736, Revised Statutes, provides: 


No land shall be purchased on account of the United States, except under a 
law authorizing such purchuse. 


The appropriation “ For general expenses, equipment, and in- 
struction, National Guard, 1923,” contains no implication that it is 


or should be available for the purchase of land. It is noted, in this 
connection, that in the hearings on the appropriation bill for the 
fiscal year 1923 the representative of the Militia Bureau stated, 
page 1331, with reference to this appropriation: 


Under existing law, we can not purchase any land for a range without 
specific authority from Congress. 


This conclusion is fortified by the fact that Congress has in the 
past appropriated specifically for the purchase of land for the 
purpose here in question; for example, 40 Stat., 67, when, under 
“ Arming, equipping, and training the National Guard, 1918,” 
funds were provided “ for the promotion of rifle practice, including 
the acquisition, construction, maintenance, and equipment of shoot- 
ing galleries and suitable target ranges,” with a proviso: 


That not exceeding $125,000 of said sum shall be available for procurement 
by purchase or condemnation of lands in the Eastern and Western Departments 
for encampments and ranges for Field Artillery of the Regular Army and the 
National Guard. 


The same act carries an appropriation of $50,000 “ for the purchase 
of a rifle range for the use of the District of Columbia National 
Guard.” 

Your second question is answered by saying that the appropria- 
tion “for general expenses, equipment, and instruction, National 
Guard, 1923,” is not available for the purchase of land to be used 
as target ranges by the National Guard. 7 Comp. Dec., 524, 
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COMPENSATION OF POSTMASTERS. 


In determining the right of a particular post office to be advanced in classifi- 
cation, with the attendant right of the postmaster to increased compensa- 
tion no credit can be allowed for the receipts of a post office which has been 
discontinued and its territory included in the district of the particular 
post office in question. 


Comptroller General McCarl to the Postmaster General, March 15, 1923: 

I have your letter of February 24, 1923, requesting a decision 
whether the receipts of the former fourth-class post office at May- 
berry, Patrick County, Va., from January 1, 1922, to October 14, 
1922, may be combined with those of the fourth-class post office at 
Meadows of Dan, same county and State, and the latter office ad- 
vanced to the third class April 1, 1923, if the total amo::nts to $1,500. 

You state that the post office at Mayberry was discontinued Octo- 
ber 14, 1922, and that place subsequently supplied with mail by rural 
carrier from Meadows of Dan, at which place the gross receipis for 
the four quarters ended December 31, 1922, were $1,450.95, being less 
than the required amount for advancement to the third class effective 
April 1, 1923. 

The act of June 5, 1920, 41 Stat., 1046, provides as follows: 


That when the total compensation of any postmastér at a post oflice of the 
fourth class for four consecutive quarters shall amount to $1,000, exclusive of 
commissions on money orders issued, and the receipts of such post office for 
the same period shall aggregate as much as $1,500, the office shall be assigned 
to its proper class and the salary of the postmaster fixed according to the 
receipts, 

Two essential requirements must be met simultaneously under the 
provisions of the act before a fourth class post office may be ad- 
vanced to the next higher class, the first as to total compensation of 
the postmaster for four consecutive quarters, and the second as to 
aggregate receipts of such post office for the same period of time. 

The article “ a ” used in the language of the act in conjunction with 
the words “ post office” is regarded as expressing singleness and the 
words “such post office” used in connection with receipts refers to 
that particular office, where the first condition has been fulfilled. It 
was the evident intent of the law-making body that the right of a post 
office of the class under consideration to progress to another class 
should be determined by the business transacted by it independently 
of any other. 

Paragraph 368, Postal Laws and Regulations, 1913, directs post- 
masters to deposit surplus funds with depositary offices in their re- 
spective States as mentioned therein and pursuant to paragraph 365, 
section 6, postmasters of discontinued oflices are required to deposit 
surplus funds with their regular depositary upon rendering their 
final accounts. Accounts of post offices are rendered independently 
of each other. It appears that separate accountability is required, 
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and that the status of each office is dependent upon its individual 
business activities. 

It is assumed that upon the discontinuance of the Mayberry office 
the addition of territory to the Meadows of Dan office caused an 
increase in its receipts. If so, when its receipts for four consecutive 
quarters shall aggregate $1,500 and the postmaster’s compensation 
requirement has been met the right to advancement would be ac- 
complished. 

There appears no authority to combine with another office the 
receipts of a discontinued office so as to advance the class of the 
other office. 

You are advised that the receipts of the discontinued office may 
not be combined with those of the Meadows of Dan oflice for the 
purpose of placing the latter in class three. 


COMPENSATION OF REGISTERS OF DISTRICT LAND OFFICES. 


For the purposes of the computation of the maximum annual compensation of 
registers of district land offices under the act of March 4. 1921. 41 Stat, 
1397, fees on original homestead entries should be excluded. 


Decision by Comptroller General McCarl, March 15, 1923: yi 

J. B. Campbell, register, United States land office, Guthrie, Okla., 
applied September 11, 1922, for review of settlement No. I-70056, of 
March 6, 1920, wherein was disallowed his claim for $297.82, as part 
compensation for services rendered during the period from Septem- 
ber 1 to November 30, 1921, the said disallowance being for the rea- 
son that the payments on account of which claim was made are not 
of the character contemplated by controlling statutes as a basis for 
compensation. 

The salaries and commissions of registers of district land offices 
are at not exceeding $3,000 each, act of March 4, 1921, 41 Stat., 
1397, a salary of $500 a year bein& allowed without regard to the 
character and amount of work done by them, section 2237, Revised 
Statutes, and the balance of compensation, in addition to the salary 
of $500, and not exceeding the maximum, being dependent upon fees 
collected, section 2238, Revised Statutes. See in this connection sec- 
tion 2241, Revised Statutes, 24 Stat., 526, and 30 Stat., 234. 

The amount claimed was on the following basis: 

Compensation received in September, 1921 


Compensation received in October, 1921 
Compensation received in November, 1921- 


Amount of claim, being account of “ Homestead fees” 


One-fourth of maximum allowable...........----.----.--~- 
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The matter presented for decision is whether the amounts col- 
lected pursuant to section 2290, Revised Statutes, are such as are 
allowable under section 2238, Revised Statutes, in addition to the 
salary therein referred to. 

Section 2290, Revised Statutes, as amended by the act of March 
8, 1891, 26 Stat., 1097-1098, provides that any person applying to 
enter land, under certain conditions, shall be required to do certain 
enumerated things, including the filing of an affidavit, “and upon 
filing such affidavit with the register or receiver on payment of five 
dollars when the entry is of not more than eighty acres, and on pay- 
ment of ten dollars when the entry is for more than eighty acres, he 
or she shall thereupon be permitted to enter the amount of land 
specified.” 

In 15 Comp. Dec., at page 521, it was said: 


Section 2238, Revised Statutes, provides the schedule of fees to be allowed 
to registers and receivers. 

The payment provided by section 2290, quoted by you, and which is referred 
to in section 2 of the act of March 21, 1864 (13 Stat., 35), as a “ fee,” is not 
included in the fees allowed to registers and receivers by section 2235, supra, 
but has always been held to belong to the United States, and the receivers 
have been required to account for the same revenue from public lands. (See 
paragraph 7, G. L. O. Circular, February 26, 1863; vol 2, Lester’s Land Laws, 
Regulations, and Decisions, p. 252.) : 


See also 17 Comp. Dec., 563. 


In transmitting the claim for settlement the Commissioner of the 
General Land Office stated : 


I inclose herewith a claim amounting to $297.82 in favor of Mr. J. D. Camp- 
bell, register U. S. land office, Guthrie, Oklahoma, for original homestead fees 
September 1 to November 30, 1921. The claim is hereby disapproved for the 
reason that registers and receivers are not entitled to fees on original home- 
steads as a part of their compensation. 


Claimant in his application refers as the authority for his claim 
to a document printed for the use of the Committee on Public Lands, 
Sixty-fourth Congress. This document, a compilation of the princi- 
pal statutes of practical importance relating to the public lands, as 
compiled in the General Land Office, in so far as the matter here in 
question was concerned, was based on General Land Office Circular 
No. 105, which was in effect at the time of the compilation. Cireu- 
lar No. 105 reported original homestead application payments as 
fees, and with respect to the matter, the Commissioner of the General 
Land Office states: 

Registers and receivers have never been allowed fees on original homestead 
entries, and the defect in Circular 105 was corrected in Circular No. 616, ap- 
proved August 9, 1918, in paragraph 130 of which it is stated, after the enumera- 
tion of States to which the regulation applies, 

“The following fees and commissions are chargeable by law to be collected 


by registers and receivers and which enter into computation of their com- 
pensation, except the homestead fee.” 


Upon a review of the matter the settlement is sustained, 
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COMPENSATION OF FIRST TWO DEPUTY COMPTROLLERS OF THE 
CURRENCY ON AND AFTER MARCH 4, 1923. 










The agricultural credits act of March 4, 1923, 42 Stat., 1467, in addition to 

providing for a third Deputy Comptroller of the Currency further pro- 
vides that “the salaries of the Deputy Comptrollers of the Currency ” 
shall “be fixed in advance by the Comptroller of the Currency” and 
directs that the salaries of the two existing deputies “shall be considered 
part of the expenses of the examinations provided for by section 5240 of 
the Revised Statutes, as amended,” thereby in effect repealing the statu- 
tory salaries for the two existing deputies and the appropriations therefor 
and making it mandatory upon the Comptroller of the Currency to fix their 
salaries immediately, such salaries when so fixed to be effective from 
the date of the act. 


Comptroller General McCarl to the Secretary of the Treasury, March 15, 
1923: 


I have your letter of March 9, 1923, requesting decision relative 
to the adjustment of salaries of Deputy Comptrollers of the Cur- 
rency under the agricultural credits act of 1923, approved March 
4, 1923, 42 Stat., 1467. 

The miscellaneous administrative provisions of the act, section 
209, provide that all national agricultural credit corporations shall 
be under the same supervision of the Comptroller of the Currency as 
national banks organized under laws of the United States; and 
authorizes appointment of a Deputy Comptroller of the Currency 
in addition to the two now authorized by law and such additional 
examiners, clerks, and other employees necessary to carry out the 
provisions of the act. 

Fixing of salaries is provided for as follows: 






































The salaries of the Deputy Comptrollers of the Currency and of such ad- 
ditional examiners, assistant examiners, clerks, and other employees shall be 
fixed in advance by the Comptroller of the Currency. The salaries of the two 
Deputy Comptrollers now provided for by law and of all national-bank ex- 
aminers and assistant examiners assigned to duty in the office of the bureau 
in Washington in connection with the supervision of national banks shall be 
considered part of the expenses of the examinations provided for by section 
5240 of the Revised Stututes, as amended; * * *. 

You ask whether the salaries of the two Deputy Comptrollers of the 
Currency now provided for by law will continue to be paid at the 
statutory rates of pay fixed for the present fiscal year until the 
compensation is fixed by the Comptroller of the Currency under the 
new act or whether it is necessary for this compensation to be fixed 
now; if so, should such compensation cover period from March 4, 
passage of the act. 

The act of February 17, 1922, 42 Stat., 375, appropriations for 
Treasury Department, fiscal year 1923, provides for two Deputy 
Comptrollers of the Currency, one at $3,500 and one at $3,000, and 
the act of January 3, 1923, 42 Stat., 1096, appropriations for the 
Treasury Department, fiscal year 1924, makes the same provisions 
for the deputy comptrollers. These two places were statutory and 


salary therefor was appropriated from funds in the Treasury. The 
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provision in the act of March 4, 1923, authorizing the Comptroller 
of the Currency to fix the “ salaries of the Deputy Comptrollers of 
the Currency ” together with the provision therein directing that 
“ The salaries of the two Deputy Comptrollers now provided for by 
law * * * shall be considered part of the expenses of the ex- 
aminations provided for by section 5240 of the Revised Statutes, 
as amended,” operates to repeal, from March 4, 1923, the statutory 
compensation and the appropriations therefor in the two fiscal 
years cited; from and after that date the salaries are required to be 
paid out of the special deposit fund created under sections 5240, 
Revised Statutes, as amended. 

The positions are not abolished but continued, and as there is no 
longer any statutory rate, the clause “shall be fixed in advance by 
the Comptroller of the Currency” necessarily becomes mandatory 
upon the comptroller to fix immediately the rate of compensation 
to be paid the deputy comptrollers from the special deposit fund. 
which will be effective from the date of the act, March 4, 1923. 

Your question is answered accordingly. 


ALLOWANCES—WAR RISK INSURANCE. 


The provisions of the act of December 24, 1919, 41 Stat., 371, authorize the pay- 
ment of the family allowance to a soldier’s dependent standing in loco 
parentis to him who has been paid an allotment from his pay and whose 
previous application for the allowance had been denied under the act of 
October 6, 1917, 40 Stat., 403, in force at the time. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 
March 16, 1923: 


I have your letter of February 3, 1923, requesting decision whether 
a claim of one Harris R. Lupton for family allowance for his aunt, 
Mrs. Eva Rowe, may now be considered and paid by the Veterans’ 
Bureau in view of the disallowance of the claim by the Bureau of 
War Risk Insurance on November 4, 1918. 

It appears that this soldier executed on March 1, 1918, an allot- 
ment of his pay, as follows: 


I hereby make voluntary allotments in addition to compulsory allotment, if 
any, as follows: * * * Aunt and guardian, Eva Rowe, 148 Girard Ave., 
East Aurora, N. Y. (amount of my average monthly habitual contribution 
because of dependency) 40 (amount of allotment) $15.00. 


The commanding officer stated under date of April 2, 1918, that 
Private Lupton, though having no beneficiary within the permitted 
class, wished to claim an allowance for his aunt, who he claimed was 
absolutely dependent upon him for support, and to whose support 
he had contributed $40 per month, exclusive of board and lodging. 
On November 4, 1918, the bureau disallowed this claim because the 
aunt was not at that time within the permitted class of family allow- 
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ance beneficiaries. Throughout the period of the soldier’s service 
from March 1, 1918, to April 30, 1919, a deduction from his pay of 
$15 per month was regularly made and that amount was paid to the 
aunt as a class E Army allotment not carrying family allowance. 
The soldier was honorably discharged May 10, 1919. 

Section 204 of the war risk insurance act of October 6, 1917, 40 
Stat., 403, provides for payment of the authorized class B family al- 
lowance to “a grandchild, a parent, brother, or sister” and to no 
other person. Section 22 of the same act defined the term “ parent ” 
as used in the act as follows: 


(4) The term “ parent” includes a father, mother, grandfather, grandmother, 
stepfather, and stepmother, either of the person in the service or of the spouse 

The act of June 25, 1918, 40 Stat., 609 enlarged this definition to 
include father through adoption and mother through adoption. 

Section 4 of the act of December 24, 1919, 41 Stat., 371, amended 
section 22 of the war risk insurance act by inserting therein the fol- 
lowing: 

(4a) The terms “father” and “mother” includes stepfathers and step- 
mothers, fathers and mothers through adoption, and persons who have stood in 
loco purentis to a member of the military or naval forces at any time prior 


to his enlistment or induction for a period of not less than one year: Provided, 
That this subdivision shall be deemed to be in effect as of October 6, 1917. 


Under date of May 13, 1922, claim for family allowance in this case 
was made on behalf of Mrs. Rowe by the adjutant, Buffalo Chapter, 


Disabled American Veterans of the World War. Your doubt as to 
the legality of this claim seems to rest upon a regulation of the bureau 
of May 15, 1919, to the effect that applications for family allowance 
must be made while the enlisted man is still in the service, and will 
not be considered if made after his discharge from the service, and 
upon a decision of the former Comptroller of the Treasury herein- 
after referred to. ' 

Assuming the in loco parentis status of the aunt to be established 
in this case, the retroactive effect 6f the amendment of December 
94, 1919, was to validate her original designation as a class B allottee; 
2 Comp. Gen., 102. The question for decision is whether the claim for 
family allowance made on the original designation and disallowed 
by the bureau prior to the amendment may now be reopened for 
action under the amendment, and, if not, whether the claim made 
on behalf of the allottee after the soldier was discharged may be 
taken up for action, notwithstanding the regulation of May 15, 1919. 

The amendment of December 24, 1919, was enacted at a time when 
a great majority of the temporary enlisted force had been discharged, 
If effect is to be given to its retroactive proviso as it applies to the 
allotment and allowance provision of the law in a great majority of 
cases, it is necessary either that claims filed after its enactment, and 
therefore after discharge from service, shall be recognized, or that 
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claims made and rejected under the original law shall be treated as 
open for reconsideration under the amendment. The prior regula- 
tion was designed to put a time limit on the filing of claims for 
family allowance under laws in force at the time it was issued. It 
could not operate to prevent or restrict the retroactive effect of the 
subsequent statutory amendment. 

This soldier made claim for family allowance at the time he made 
the supporting allotment of pay and indicated clearly and definitely 
his intention to make a class B allotment. So far as disclosed by the 
papers the only reason for rejection of the claim was the ineligibility 
of the allottee under the law at that time. The statute having re- 
moved the ineligibility there is no reason why the claim may not now 
be allowed, provided, of course, that the essential facts of the in loco 
parentis status and dependency are established. 

I am referred in this connection to the decision of the former 
Comptroller of the Treasury in 27 Comp. Dec., 486. The matter 
under consideration was the amendment of the war risk insurance 
which extended the compensation benefits of those laws retroactively 
for the period April 6 to October 6, 1917, thus bringing within the 
said benefits a class of beneficiaries who had not theretofore been 
entitled thereto. The war risk laws require that claim for compensa- 
tion must be filed within a specified time, and the comptroller held 
that claim for compensation under the statute must be made after 
its enactment, unless claim therefor was pending in the bureau at the 
time of the enactment. In the instant case the claim for allowance 
was made on behalf of the beneficiary after the amendment was en- 
acted and is based upon the former application for class B family 
allowance made by the soldier himself. There appears no inconsist- 
ency between the comptroller’s decision and the conclusion which has 
been reached in this case. 


TRANSPORTATION OF DEPENDENTS OF OFFICERS OF THE NAVY. 


Transportation of the dependents of an officer of the Navy from his old station 
to a city other than the officer’s new station for the purpose of attending 
college, and in anticipation of change of station by the officer, but in ad- 
vance of the issuance of orders therefor, is not transportation incident to 
the officer’s permanent change of station and is not reimbursable. 


Decision by Comptroller General McCarl, March 16, 1923: 

L. F. Bellinger, lieutenant commander, United States Navy, re- 
quested, December 23, 1922, review of settlement No. N-34622, dated 
December 1, 1922, disallowing his claim for reimbursement in a 
sum equal to what it would have cost the United States to have 
transported his dependent daughter, Margaret Bellinger, from New 
Orleans, La., to Boston, Mass., and his dependent son, Frederick 
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Bellinger, from the same place to Lakemont, Ga., under orders for 
permanent change of station, dated August 25, 1922, as follows: 


You will regard yourself detached from your present station and such other 
duty as may have been assigned you, will proceed and report for duty in 
accordance with following instructions, this employment on shore duty being 


required by the public interests, having been so determined by the Secretary 
of the Navy: 

To the commanding officer of the submarine base, New London, Conn., via 
Government transportation from New Orleans, La., to New York, N. Y., for 


duty as public works officer of that station as the relief of Lieutenant Charles 
R. Johnson, C. E. C., U. S. N. 


The above orders were modified by the following telegram, dated 
September 22, 1922: 


Lieutenant Lyle E. Bellinger, Civil Engineer Corps, orders twenty-five August 
modified. Proceed New London via commercial transportation. 


It appears that such orders were sent through the commandant 
eighth naval district and were delivered to claimant by such officer 
on September 25, 1922. He was detached on the same date and pro- 
ceeded in compliance with such orders from New Orleans, La., to 
his new station September 27, 1922. 

It further appears that transportation was furnished by Govern- 
ment requests for claimant’s wife, Annie D. Bellinger, infant 
daughter, Anne H. Bellinger, and son, Lorentz D. Bellinger, from 
New Orleans, La., to New London, Conn.; that prior to the delivery 
of the orders in question he requested Government transportation for 
his daughter, Margaret Bellinger, age 20, from New Orleans, La., to 
Boston, Mass., and for hiis son, Frederick Bellinger, age 18, from New 
Orleans, La., to Lakemont, Ga.; that it was obligatory that these 
dependent children should leave on September 12, 1922, in order to 
arrive in time for the fall term of college which they were going to 
attend. Such requests were refused by the Bureau of Navigation 
for the reason that transportation requests could not be issued in 
advance of delivery to him of the orders directing the permanent 
change of station. ‘ 

The transportation of dependents of a naval officer on permanent 
change of station is authorized by section 12 of the act of May 18, 
1920, 41 Stat., 604. Such act does not preclude furnishing transpor 
tation to a point other than the new station provided the cost to the 
Government is not in excess of what it would have cost from the old 
to the new station, when the necessity for same is made clear and it 
is incident to the change of station of the officer. 27 Comp. Dec., 510; 
7 MS. Comp. Gen., 903, March 15, 1922; 7 id., 1491. The travel of 
Margaret and Frederick Bellinger to Boston, Mass., and Lakemont, 
Ga., respectively, in advance of the date that claimant’s order for 
permanent change of station became effective and to points other than 
his new station would appear to have been made for the personal 
convenience of the officer in order that he might send them to their 
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respective colleges in time for the opening of the fall term and there 
appears nothing to show that such travel would not have been per- 
formed had claimant not been ordered to make the permanent change 
of station. 

Such travel having been made for the personal convenience of the 
claimant in sending his children to college and not incident to his 
permanent change of station, it is not necessary to determine whether 
the expense could have been legally incurred prior to the time claim- 
ant’s order for permanent change of station became effective and 
binding upon him to comply with its instructions and at a time when 
such order directed that transportation be by “ Government ” trans- 
portation instead of “ commercial ” transportation, the order having 
been modified from the former to the latter September 25, 1922. 

Upon review of the matter no differences are found and the set- 
tlement is sustained. 





RADIOGRAMS—ACCOUNTING FOR MESSAGES FROM MEMBERS OF 
THE COAST GUARD SENT ON PERSONAL BUSINESS. 


Radiograms originating from vessels of the Coast Guard, sent by officers and 
enlisted men on personal affairs, should not be sent at Government expense, 
the charge therefor should include a charge for the use of the vessel's 
transmitting equipment as well as the forwarding charges, and such collec- 
tions should be held in a special deposit account pending final settlement 
therefor with the Naval Communication Service, when any unexpended 
balance should be covered in to miscellaneous receipts. , 

Decision by Comptroller General McCarl, March 16, 1923: 

Settlement T-4338, this office, dated January 31, 1923, allowed the 
Naval Communication Service $35.77 reimbursement for radiograms 
transmitted during April, May, and June, 1922, and charged to ap- 
propriation “ Coast Guard, 1922.” 

The amounts billed the Coast Guard by the Naval Communication 
Service apparently represent forwarding charges on radiograms 
originating on ships of the Coast Guard, less certain credits during 
same period for proportionate part of charge for forwarding radio- 
grams to the Coast Guard ships by the Naval Communication Serv- 
ice, representing the cost of receiving over equipment on the Coast 
Guard ships. 

There are two vouchers involved: One showing total debits of 
$15.39 and total credits of $9.40 or a balance due of $8.99, and the 
other showing total debits of $17.38 and total credits of $0.72, or a 
balance due of $16.66; total balance due of $25.65. In the settlement 
the debits and credits were erroneously added and the total amount 
allowed. The amount of $10.12 was erroneously certified in favor 
of the Treasurer of the United States for deposit in the Treasury 
to credit of “ Miscellaneous receipts.” 
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It appears that the voucher showing balance due of $8.99 covers 
radiograms sent from the United States Coast Guard cutter Modoc 
by Coast Guard officers on board relating to their personal or private 
affairs. This office has been informally advised by the Coast Guard 
office that the uniform past practice with respect to the personal 
or private radiograms of Coast Guard personnel has been to collect 
from the senders on board the estimated total cost of transimitting the 
radiograms, no ship’s charge being made for transmission, to de- 
posit the amount thereof to the credit of the Coast Guard appro- 
priation, and to pay the bills of the Naval Communication Service 
rendered the Coast Guard for forwarding charges out of such appro- 
priation. In view thereof and because there has been credited the 
appropriation of the Coast Guard, 1922, from private collections 
sufficient to cover amount of this claim, no objection will be made 
in so far as this claim is concerned. 

Upon review of the matter the settlement is revised and in lieu 
of $35.77 allowed the sum of $25.65 is certified due the Naval Com- 
munication Service. 

Treasurer’s check No. 35186, dated February 7, 1923, for $35.77 has 
been directed to be covered into the Treasury to the credit of the 
appropriation “Coast Guard, 1922.” The sum of $10.12 is author- 
ized to be transferred from “ Miscellaneous receipts” to* “ Coast 
Guard, 1922.” 

For the convenience of the radio management it appears that the 
Naval Communication Service is authorized to liquidate all accounts 
for radiograms transmitted or forwarded by it. 

The Naval Communication Service is authorized by law to re- 
ceive and transmit both commercial and Government messages that 
may have to be relayed by its service. In the case of commercial 
messages the Naval Communication Service collects the amount of 
its own charges plus the amount of the charges for transmission over 
the forwarding lines. In the case 6f Government messages it col- 
lects only the forwarding charges, making no charges for its own 
service. In either case the entire amount collected is deposited in 
the Treasury to the credit of the special deposit fund from which 
amounts due forwarding lines are paid by check, under monthly ad- 
justments. 21 Comp. Dec., 141, 289. 

In this case the transmitting station of the private radiograms was 
under the control of the Coast Guard, and collections of the costs of 
transmission in the first instance was the responsibility of the Coast 
Guard. If for the convenience of the Coast Guard personnel on 
board ships under its control the radio transmitting equipment is 
made available for private messages, and collections to cover costs 
thereof are necessary, there should be no adjustment of appropriation 
under control of the Coast Guard involved, but a special deposit fund: 
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similar to that maintained by Naval Communication Service created 
and credited with all amounts collected on which final checks could 
be drawn to liquidate the charge of the Naval Communication 
Service. Any balance remaining as earnings must be deposited to 
credit of “ Miscellaneous receipts.” 

There is no authority for present practice of the Coast Guard in 
crediting its regular appropriations with the amount of collections 
and charging same with amount of claims of Naval Communication 
Service, and the practice will be discontinued. The proper amount 
now standing to credit of Coast Guard appropriations representing 
collections from private sources should be shown and withdrawn 
and placed in the special deposit fund. 

The Coast Guard has advised that its personnel are not charged 
with any ship’s charge, or charge for use of ship’s transmitting equip- 
ment, but that any civilian on board is so charged. There would 
appear to be no authority for a distinction in this respect, but a 
transmitting charge made for all radiograms of a private nature. 
Attention is directed to articles 3231 and 3242, Coast Guard Regula- 
tions, providing that radiograms strictly personal or for convenience 
or in the interest of the sender shall not be transmitted at Govern- 
ment expense. 


RELIEF OF AMERICAN SEAMEN. 


The hospital bills of American seamen who become ill or are injured while 
members of the crew of a vessel and are placed in a hospital by the 
master of the vessel and later discharged by the consul for illness or 
injury are not payable from funds of the United States, whether incurred 
before or after the discharge. 2 Comp. Gen., 438, amplified. 


Comptroller General McCarl to the Secretary of State, March 17, 1923: 
I have your letter of March 8, 1923, as follows: 


The department has received your letter dated January 16, 1923, setting 
forth your decision with regard to the relief of seamen discharged on account 
of illness or injury incapacitating them for service, in reply to my letter of 
December 21, 1922. It is believed that question No. 5 in my letter may 
have been misunderstood by your office and I should, therefore, be pleased 
if you would review the matter. Question No. 5 as set forth in my letter is 
as follows: : 

“5. If a seaman becomes ill or injured while a member of the crew of 
a vessel and is placed in a hospital by the master of the vessel and is later dis- 
charged by the consul for illness or injury, how should the total expense 
incurred be divided for payment?” 

It was intended that this question should mean that if a seaman becomes ill 
or is injured while a member of the crew of a vessel and is placed in a 
hospital by the master of the vessel and is later discharged by the consul for 
illness or injury, expenses being incurred both prior and subsequent to the 
seaman’s discharge, how should the total expenses incurred be divided? 


Question No. 5 as set forth in your letter was answered in de- 


cision of January 16, 1923, 2 Comp Gen., 438, as follows: 


The consular officer would not be authorized to pay from United States 
funds any part of the hospital bill in the case presented in question 5. See 
14 Comp. Dec., 570; 15 id., 348. 
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It was understood at the time the decision was rendered that 
the seaman in the case supposed continued to remain in the hospital 
after being discharged from the service of the vessel and that the 
hospital charges were for care and treatment after such discharge 
as well as prior thereto. In other words, the question appears to 
have been understood as intended. The answer as given in the 
decision of January 16, 1923, is in accord with decisions of the 
courts and the Comptroller of the Treasury to the effect that a 
vessel is liable for the expenses of care and treatment of a seaman 
becoming disabled in its service—7he Osceola, 189 U. S. 158; The 
Iroquois, 194 U. S., 240—and that such liability does not terminate 
with the discharge of the seaman. Zhe W. L. White, 25 Fed. Rep., 
503: The Eva B. Hall, 114 Fed. Rep., 775; The Troy, 121 Fed. Rep., 
901; McCarron v. Dominion Atlantic Railway Company, 134 Fed. 
Rep., 762; 14 Comp. Dec., 570; 15 id., 348. 


REFUNDS OF ESTATE TAXES WITH INTEREST. 


Overpayments of estate taxes arising from the failure to make certain allowable 
deductions from the gross value of the estate are refundable under section 
1324 (a) of the act of November 23, 1921, 42 Stat., 316, with interest 
thereon, from the appropriations available for the refund of other internal 
revenue taxes illegally collected. 


Comptroller General McCarl to the Secretary of the Treasury, March 17, 
1923: 


I have your letter of March 3, 1923, requesting decision of ques- 
tions presented as follows: 


(1) Whether, under the provisions of section 403 of the revenue act of 1921, 
the refund of estate taxes paid on amounts allowable as a deduction under 
paragraph (2) of subdivision (a) thereof is subject to the provisions of section 
1324 (a) of said act, requiring the allowance of interest upon the allowance 
of a claim for the refund of internal revenue taxes paid, and 

(2) Whether there is any appropriation available from which such refunds 
may be paid. 


Section 403 of the revenue act of 1921, act of November 23, 1921, 
42 Stat., 279, enumerates the deductions authorized to be made from 
the value of gross estates for the purpose of determining the value 
of the net estates on which the tax imposed under section 401 of 
said act is to be computed. 

Paragraph 2 of subdivision (a) of said section 403 is to the effect 
that in determining the value of the net estate in the case of a resi- 
dent there shall be deducted from the value of the gross estate— 


An amount equal to the value of any property forming a part of the gross 
estate situated in the United States of any person who died within five years 
prior to the death of the decedent where such property can be identified as 
having been received by the decedent from such prior decedent by gift, bequest, 
devise, or inheritance, or which can be identified as having been acquired in 
exchange for property so received: Provided, That this deduction shall be 
allowed only where an estate tax under this or any prior Act of Congress was 
paid by or on behalf of the estate of such prior decedent, and only in the 
umount of the value placed by the Commissioner on such property in deter- 
mining the value of the gross estate of such prior decedent, and only to the 





DECISIONS OF THE COMPTROLLER GENERAL. 573 


extent that the value of such property is included in the decedent’s gross estate 
and not deducted under paragraphs (1) or (3) of subdivision (a) of this sec- 
tion. This deduction shall be made in case of the estates of all decedents who 
have died since September 8, 1916; * * *, 


It is understood that your first question has reference to cases 
in which the estate tax imposed under section 401 of the act was 
collected without making proper allowance for the deduction pro- 
vided for in the paragraph hereinbefore quoted, and in which a claim 
for refund of the amount of the excess payment has been filed. The 
question presented is as to whether interest on the amount found due 
on such a claim is payable under the provisions of section 1324 (a) 
of the said act of November 23, 1921, 42 Stat., 316, which reads: 


That upon the allowance of a claim for the refund of or credit for internal 
revenue taxes paid, interest shall be allowed and paid upon the total amount 
of such refund or credit at the rate of one-half of 1 per centum per month 
to the date of such allowance, as follows: (1) if such amount was paid under 
a specific protest setting forth in detail the basis of and reasons for such pro- 
test, from the time when such tax was paid, or (2) if such amount was not 
paid under protest but pursuant to an additional assessment, from the time 
such additional assessment was paid, or (3) if no protest was made and the 
tax was not paid pursuant to an additional assessment, from six months after 
the date of filing of such claim for refund or credit. The term “ additional 
assessment” as used in this section means a further assessment for a tax of 
the same character previously paid in part. 


As the estate tax imposed under section 401 of the act is an “ in- 
ternal revenue” tax, there would appear to be no room for reason- 
able doubt that the provisions of section 1324 (a) relative to the 
allowance and payment of interest are applicable to claims for 
refund of or credit for such estate taxes paid to the same extent 
and subject to the same conditions as in the case of claims on account 
of other internal revenue taxes paid. 

The appropriations available for payment of such claims and the 
interest payable thereon are the appropriations from which other 
claims for refund of taxes illegally collected and interest thereon 
are payable. See 27 Comp. Dec., 20; 1 Comp. Gen., 357; id., 411; 
id., 430. See also act of January 3, 1923, 42 Stat., 1098, act of 
January 22, 1923, 42 Stat., 1162, and the deficiency appropriation 
act approved March 4, 1923, 42 Stat., 1549. 

The questions submitted are answered accordingly. 


PURCHASE OF MOTOR TRUCKS—INDIAN SERVICE. 


Motor trucks do not come within the prohibition as to the purchase of passen- 
ger-carrying vehicles, even though fitted with seats and used for transpor- 
tation of Indian youths to and from places of employment, and their 
purchase for that purpose is within the purview of the appropriation act of 
May 24, 1922, 42 Stat., 562. 

Comptroller General McCarl to the Secretary of the Interior, March 17, 1923: 

I have your letter of March 12, 1923, requesting decision whether 
the appropriation “ Indian school transportation (obtaining employ- 


ment), 1923” is available for the purchase, maintenance, and opera- 
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tion of automobile trucks for use in transporting Indian youths 
from the reservations in Arizona, where they live, to different locali- 
ties in said State where employment may be obtained for them. 

The appropriation in question is made in the following terms, 
act May 24, 1922, 42 Stat., 562: 

For collection and transportation of pupils to and from Indian and public 
schools, and for placing school pupils, with the consent of their parents, under 
the care and control of white families qualified to give them moral, industrial, 
and educational training, $85,000: Provided, That not exceeding $5,000 of this 
sum may be used for obtaining remunerative employment for Indian youths 
and, when necessary, for payment of transportation and other expenses to their 
places of employment: Provided further, That where practicable the transpor- 


tation and expenses of pupils shall be refunded and shall be returned to the 
appropriation from which paid. 


If authority exists for the proposed expenditure it must be found 
in the proviso authorizing the use of not to exceed $5,000 “ for ob- 
taining remunerative employment for Indian youths and, when 
necessary, for payment of transportation and other expenses to their 
places of employment.” 

With reference to the question presented, the Commissioner of 
Indian affairs states: 


A favorable opportunity is at hand for giving Indian youths employment in 
connection with the cotton and other industries in Arizona. It will be neces- 
sary, however, that the Indians be provided with transportation from the 
reservations where they live to the places of employment, which in some cases 
are at considerable distance from the reservation. The cost of such trans- 
portation by rail or stage would be excessive. Such transportation can be 
effected at less than half what it would cost otherwise, by the use of automo- 
bile trucks. 


It is understood that the trucks which it is proposed to purchase 
are surplus Army trucks which have been used and which can be ob- 
tained for approximately $150 each and that if purchased they will 
be repaired and fitted with seats suitable for the necessary accom- 
modation of Indian youths being transported for manual employ- 
ment in connection with the cotton and other industries, a distance 
of from 50 to 250 miles, and that the trucks will then be used in 
transporting the Indian youths, of whom there are several hundred 
on the different reservations in Arizona, to the Salt River Valley 
and other sections of the State where remunerative employment can 
be obtained for them. It is understood also that it is proposed to 
charge the Indian youths the actual cost to the Government of 
furnishing the transportation by truck, the amount collected from 
them to be returned to the appropriation as provided for in the sec- 
ond proviso as hereinbefore quoted. 

There would appear to be no doubt that the purchase, maintenance, 
and operation of the trucks for use as hereinbefore indicated would 
be an expenditure fairly within the intent and purpose of the appro- 
priation. You are advised, therefore, that the use of the appropria- 
tion not exceeding $5,000 for such purchases, maintenance, and op- 
eration is authorized. 
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With reference to the provision in section 5 of the act of July 16, 
1914, 38 Stat., 508, prohibiting the use of any appropriation for the 
purchase, maintenance, or operation of any motor-propelled passen- 
ger-carrying vehicle, unless specific authority is given therefo, it is 
noted that the act of May 24, 1922, 42 Stat., 565, in which the appro- 
priation now under consideration is made, contains a provision as 
follows: 


That not to exceed $150,000 of applicable appropriations made herein for 
the Bureau of Indian Affairs shall be available for the maintenance, repair, 
and operation of motor-propelled and horse-drawn passenger-carrying vehicles 
for the use of superintendents, farmers, physicians, field matrons, allotting, 
irrigation, and other employees in the Indian field service: Provided, That not 
to exceed $14,000 may be used in the purchase of horse-drawn passenger-carry- 
ing vehicles, and not to exceed $35,000 for the purchase of motor-propelled 
passenger-carrying vehicles, and that such vehicles shall be used only for offi- 
cial service: Provided further, That such motor-propelled vehicles shall be pur- 
chased from the War Department, if practicable. 


The trucks here under consideration, even when equipped with 
seats as hereinbefore indicated, are not to be regarded as passenger- 
carrying vehicles within the meaning of the provisions of section 5 
of the act of July 16, 1914, or the provision last above quoted from 
the act of May 24, 1922. See 21 Comp. Dec., 38; id., 116; id., 830; 
23 id., 19. 


TRANSPORTATION OF FAMILY OF DECEASED CONSULAR OFFICER. 


The expenses of the transportation of the family of a deceased consular officer 
from his last station to the former home of the widow in England, if not in 
excess of that to the family domicile of the officer in the United States, is 
within the purview of the consular regulations and the appropriation in 
the act of June 1, 1922, 42 Stat., 603, and allowable. 


Comptroller General McCarl to the Secretary of State, March 19, 1923: 
I have your letter of March 3, 1923, stating in part as follows: 


Referring to paragraph 46 of the Travel Regulations and to the provision in 
the existing appropriation act providing for the return to their homes of the 
families of American consular officers dying at their post of duty, you are in- 
formed that the departm~at has been notified of the death at Mukden, China, 
on February 25, 1923, of Mr. Albert W. Pontius, American consul general at that 
place. It appears from a telegram received recently from the American vice 
consul at Mukden that Mrs. Pontius, who desires to have her husband’s body 
buried in that city, wishes to return immediately to her family in England. 
The vice consul has made inquiry as to whether the Government will pay the 
transportation of Mrs. Pontius and her children to England via the Suez 
Canal, and he has added that she is urgently in need of funds. 

* * * In view of Mr. Pontius’s long and efficient services and the evident 
need of this assistance on the part of the widow and her children, the depart- 
ment is desirous of aiding her so far as practicable and it will appreciate a 
statement of your views as to whether it is possible to pay Mrs. Pontius’s 
transportation and subsistence, and that of her children to England, provided 
such charge shall not exceed the cost of transportation and subsistence for the 
trip from Mukden to Mr. Pontius’s former home in this country, which is un- 
derstood to have been at St. Paul, Minnesota. 


It is assumed that the appropriation in view, as applicable to such 
expenses, is that of June 1, 1922, 42 Stat., 603, under subhead, “ Trans- 
portation of diplomatic and consular officers ” : 


To pay the itemized and verified statements of the actual and necessary ex- 
penses of transportation and subsistence, under such regulations as the Sec- 
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retary of State may prescribe, of diplomatic and consular officers and clerks in 
embassies, legations, and consulates and their families and effects in going to 
and returning from their posts. 


The regulations promulgated governing transportation of diplo- 
matic and consular officers provide: 


45. The expenses of the family of an officer or clerk entitled to transportation 
at Government expense will be allowed, under the limitations imposed by these 
regulations, whether they accompany him or follow him, but not if they precede 
him. Such expenses will not be allowed, however, unless the members of the 
family begin the journey within six months after the officer or clerk himself. 

46. Allowances for the expenses of transporting to the United States the 
remains of a consular officer who dies at his post are governed by the provisions 
of the current appropriation act. In addition to the allowance which may be 
made for that purpose, the expenses for return to the United States of the 
family and effects of an officer or clerk who dies at his post will be allowed, 
under the limitations imposed by these regulations, provided the family returns 


within six months. This time limit shall not be extended except upon the special 
authorization of the Secretary of State. 


The enactment relates to officers going to and returning from their 
posts. The effect of their appointment in connection with this act 
is to impose an obligation upon the Government to return such public 
officers and their families to their domiciles, under the regulations 
governing such transportation, and the regulations provide for a 
return to the United States apparently on the presumption of the 
domicile being situated therein. As regulations are to give effect to 
and not in modification of laws, any interpretations thereof in the 
interests of the public service that do not enlarge the obligations of 
the United States are for the administrative discretion. While the 
provisions are for expenses for return to the United States, the very 
apparent intention is to assure a return at public expense from distant 
posts, and such assurance may be as well satisfied by the equivalent 
of a return to the former domicile. 

Accordingly, such transportation furnished to the widow’s former 
home in England, if not in excess of a return to the consul general’s 
domicile in the United States, would be in accordance with a fair 
interpretation of the intentions of the appropriation act, and, if 
authorized by you, expenditures therefor would be sanctioned. 


RENTAL ALLOWANCE—OFFICERS OF THE ARMY ON DUTY AT 
COBLENTZ, GERMANY. 


Officers of the Army on duty at Coblentz, Germany, with troops, on and after 
July 1, 1922, and there billetted in rooms in hotels furnished by the 
German Government to the American military headquarters authorities 
at Coblentz for quarters for American officers, were serving at a station 
where furnished with quarters in kind and are not entitled to a rental 
allowance, notwithstanding they may have dependents residing in the 
United States. 


Comptroller General McCarl to the Secretary of War, March 19, 1923: 
There has been received your letter of January 26, 1923, requesting 
decision whether rental allowance for dependents residing in the 
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United States is payable for period from July 1 to September 30, 
1922, to two officers, stationed at Coblenz, Germany, and who were 
billetted as officers of the United States there serving with troops 
in rooms in hotels furnished by the German Government to the 
American military headquarters authorities at Coblenz for quarters 
for American officers, subject to such payment therefor as Germany 
may ultimately receive from the United States in the form of a 
deduction in a settlement of its occupation debt to this country. 

The period in question was while the status of the United States 
as to Germany was that of peace and following the termination of 
the emergency act of April 16, 1918, 40 Stat., 530, under which 
these officers, as officers on duty “ without the territorial jurisdiction 
of the United States” with dependents in the United States had 
been in receipt of commutation of quarters to June 30, 1922. 

The rental allowance statute of June 10, 1922, unlike said expired 
emergency statute of 1918 as to commutation of quarters, contains 
no blanket provision for rental allowance of officers with dependents 
on duty “ without the territorial jurisdiction of the United States,” 
or other distinguishing language for the purpose between duty 
within and without the United States, and the right to the rental 
allowance must therefore be determined under a statute stripped of 
such a provision. 

The duty of these Coblenz officers was clearly neither “sea duty, 
temporary duty away from * * * permanent station, in hos- 
pital, on leave of absence or on sick leave,” and for rental allowance 
purposes it need only be considered whether it is duty at a station 
or field duty. See section 6, act of June 10, 1922, 42 Stat., 628. 

Stations are equally stations for military purposes, whether located 
within the United States or outside of the United States, and Coblenz 
was a station. Not only was it a station—it was a military head- 
quarters’ station—and within its station radius there was for oecu- 
pation purposes a fortress. In the United States neither peace-time 
duty at an ordinary station, at a military headquarters’ station, nor 
at a post or fortress station, would be “field duty” for rental pur- 
poses. As the rental statute carries no distinction with respect to 
stations for rental purposes between those within and without the 
United States, it is concluded that the duty of these officers for this 
period at Coblenz may not be regarded otherwise than as duty at a 
station for rental purposes. 

The hotel rooms furnished to them by the United States through 
the German Government for their use as quarters were public quar- 
ters for the purpose of the rental statute. See in this connection 3 
Asst. Comp. for France, 30, 
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As officers on station duty at Coblenz for said period, for whom 
public quarters were available and who themselves were, in fact, in 
the occupancy thereof, they are not entitled to rental allowance, and 
this without regard to whether their dependents could or could not 
have shared said quarters with them. 2 Comp. Gen., 118; éd., 399. 

You are accordingly advised that payment of the proposed rental 
to these officers while thus stationed at Coblenz and there quartered 
in kind in hotels for the months of July, August, and September, 
1922, is unauthorized. 


PROCEEDS OF SALES OF UNCLAIMED MERCHANDISE—CUSTOMS 
SERVICE. 


In order to entitle a claimant to the surplus proceeds from the sale by the 
Customs Service of unclaimed merchandise the claimant must furnish due 
proof of his interest in the goods in the form of documentary evidence of 
title. 


Decision by Comptroller General McCarl, March 19, 1923: 

The D. Vitale Co. has requested review of settlement T-1747, this 
office, dated February 7, 1923, disallowing its claim of $139.22. sur- 
plus derived from sale of 81 boxes of lemons sold as unclaimed mer- 
chandise by collector of customs, New York, N. Y., on August 18, 
1922. 

The collector of customs at New York reported that this lot of 
lemons sold August 18, 1922, was consigned “ to order ” and that the 
manifest of the importing vessel showed the merchandise to have 
been shipped by Traffico Interrig. 

Claimant alleges that the Traffico Interrig was only the forwarder 
or broker and that the actual shippers were Di Trafani and Biondo, 
who furnished a statement that the merchandise was sold to claimant 
and that the shippers have no further interest therein. It is further 
alleged that the bill of lading has been lost or misplaced and that 
the transportation company refuses te furnish a copy. 

Sections 2971-2976, Revised Statutes, in force at the time this sale 
was consummated, authorized sales of unclaimed merchandise left 
in the hands of customs officials under various conditions therein set 
forth and under regulations of the Secretary of the Treasury. See 
article 808, Customs Regulations, 1915. The surplus, if any there he, 
of the proceeds of sales after payment of storage, charges, expenses 
and duties, was required to be paid into the Treasury after 10 days, 
and the “owner” of the merchandise was, “on due proof of his 
interest,” entitled to receive from the Treasury the amount of any 
overplus paid into the same, section 3689, Revised Statutes, provid- 
ing the appropriation therefor. 

The act of June 10, 1890, 26 Stat., 131, provides: 


That all merchandise imported into the United States shall, for the purpose 
of this act, be deemed and held to be the property of the person to whom the 
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merchandise may be consigned; but the holder of any bill of lading consigned 
to order and indorsed by the consignor shall be deemed the consignee thereof ; 
and in case of the abandonment of any merchandise to the underwriters the 
latter may be recognized as the consignee. 


This statute is an expression of the proof required to establish 
ownership in the consignee and shows an intention to require docu- 
mentary evidence of title; either the indorsed bill of lading or a 
waiver or abandonment of the goods by the consignor in favor of the 
consignee. Where a person orders goods and the owner, contem- 
plating a sale, delivers them to a common carrier to be shipped to 
his own order at the station of the proposed purchaser, title does not, 
without something more, pass from the owner or consignor. Ac- 
cordingly where no consignee is named in the bill of lading but con- 
signment is made “ to order ” there is even more reason for requiring 
documentary evidence of ownership. 

Waiver of interest in the merchandise in favor of an alleged con- 
signee by parties not shown by the records of the Customs Service 
to have been the consignor, and affidavit of the alleged consignee 
setting forth contention of ownership, is not sufficient, under the 
controlling statutes, to constitute “ proof of his interest ” authoriz- 
ing payment to him of the surplus from sale of the merchandise by 
the customs officials. 

Upon review of the matter the settlement is sustained. 


SET-OFF. 


The Government has the right to set-off against an amount due a claimant any 
sum that the same person or corporation owes the Government either under 
the same or other contracts or obligations, and may exercise such right 
notwithstanding that the amount owing to the Government is secured by 
a surety bond. 


Decision by Comptroller General McCarl, March 19, 1923: 

Heid Bros. (Inc.) has requested review of settlement W-574217, 
this office, dated October 20, 1922, disallowing its claim for $466.66, 
purchase price of two cars of alfalfa furnished the Government 
under purchase orders dated June 30, 1919, and April 10, 1920. 

Proof of delivery has been furnished and the correctness of the 
items making the amount of this claim is not questioned, but due to 
indebtedness of claimant to the United States in the amount of 
$518.42, shown by an audit of transactions under contract purchase 
order No, 21754, June 30, 1919, arising from corrections in grading 
and weights, the amount was disallowed and the sum of $51.76 found 
due the United States. 

Claimant objects to this set-off during the life of the surety bond 
executed by it for protection of the Government in accordance with 
provisions of contract, and contends the withholding of amount due 
for the two cars is not auhorized. 


| 
f 
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The common-law right of every creditor to apply the moneys of 
his debtor in his hands in the extinguishment of claims due him from 
the debtor is equally as applicable to the Government as individuals. 
1 Comp. Gen., 606. The Government has always had the right to 
set-off against an amount due claimant any sum the same person or 
corporation owes the Government, either under the same or other 
contracts or obligations. “It would be folly to require the Govern- 
ment to pay under the one contract what it must eventually recover 
for a breach of the other.” Barry v. United States, 229 U.S., 47. 

It is true that the bond for faithful performance required of a con- 
tractor is for protection of the Government in case of default, but 
the Government is not required to resort to its legal remedy there- 
under in cases where other and more expedient means of settlement 
are possible. The inherent right of set-off in settlements under Gov- 
ernment contracts may not be abridged or denied by execution of a 
bond for faithful performance by the contractor. 

Upon review of the matter the settlement is sustained. 


“OTHER EQUIVALENT DUTY” IN LIEU OF DRILLS FOR PURPOSES 
OF RETAINER PAY. 


Active service for training in one enrollment year may not be considered as 
“other equivalent duty” in lieu of drills required to be attended during 
the following enroliment year, and the performance by an enrolled mem- 
ber of the Naval Reserve Force of active duty for training in a prior en- 
rollment year in excess of the two months required in each enrollment by 
the act of July 1, 1918, 40 Stat., 710, is not such “ other equivalent duty” 
as will excuse the attendance at the minimum number of drills in the 
following year also required by said act, and such member is not by reason 
thereof entitled to retainer pay for the period he thus failed to attend 
the required drills or to perform “ other equivalent duty.” 


Decision by Comptroller General McCarl, March 19, 1923: 

William R. Hanrahan requested December 8, 1922, review of settle- 
ment No. N-214762, dated November 29, 1922, wherein was disal- 
lowed his claim for retainer pay from July 1, 1921, to September 30, 
1921, which was not paid by the Navy Department for the reason 
that he did not attend the required nfimber of drills or perform other 
equivalent duty for the maintenance of efficiency during such period. 

It appears that claimant enrolled February 20, 1918, in the United 
States Naval Reserve Force as seaman, second class; was promoted 
to ensign April 1, 1919; disenrolled May 4, 1919, to accept an ap- 
pointment as ensign (T), United States Navy, from which he re- 
signed March 8, 1920. He again enrolled June 4, 1920, in the United 
States Naval Reserve Force, class 2, as ensign, provisional, confirmed 
in rank effective June 4, 1920, and disenrolled September 30, 1921, 
in accordance with order of the Secretary of the Navy, dated Septem- 
ber 29, 1921, Alnav No. 67. 

The act of July 1, 1918, 40 Stat., 710, provides: 


That the minimum active service required for maintaining the efficiency of a 
member of the Naval Reserve shall be two months during each term of enroll- 
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ment and an attendance at not less than thirty-six drills during each year, or 
other equivalent duty. The active service may be in one period or in periods 
of not less than fifteen days each. 


Section 9 of the act of June 4, 1920, 41 Stat., 837, provides: 

That hereafter the Secretary of the Navy may, in his discretion, withhold 
any part or all of the retainer pay which may be due a member of the Naval 
Reserve Force where such members fail to perform such duty as may be pre- 
scribed by law for the maintenance of the efficiency of the Naval Reserve 
Porees, © *%, 

The attorneys for the claimant urge that, since the claimant per- 
formed four months’ active service during his first enrollment year, 
the service in excess of the minimum active service required for 
maintaining efficiency should be considered “ other equivalent duty ” 
within the intent of the law. 

The act of July 1, 1918, quoted, prescribed that “ active service ” 
and “drills” combined shall be required before a member can be 
held to have performed the required service to maintain efficiency in 
the Naval Reserve. The active service may be in one period or in 
periods of not less than 15 days each, while the attendance at not less 
than 36 drills, or other equivalent duty, is required during each en- 
rollment year. The question as to what may be considered as “ other 
equivalent duty ” is one primarily for determination by the Navy 
Department. It is, however, clear that active service for training 
rendered in one enrollment year may not be considered as “ other 
equivalent duty” in lieu of drills required to be attended during 
the following enrollment year. There appears nothing to show that 
the claimant attended the required number of drills to maintain 
efficiency during the enrollment year in question or that other equiva- 
lent duty was performed during such period. He was accordingly 
not entitled to retainer pay during the period in question. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. ; 


PARTICIPATION IN FAIRS OR EXPOSITIONS—VOLUNTARY PAY- 
MENTS. 


The appropriation for the enforcement of national prohibition during the 
fiscal year 1922, 41 Stat., 1275, is not applicable to expenses incurred by 
the participation of prohibition officials in a State or other fair or ex- 
position, express statutory authority being necessary for incurring such 
expenses. 

No officer or employee of the Government can create a valid claim in his 
favor by paying obligations of the United States from his own funds, 
unless it be for certain personal expenses, such as duly authorized travel- 
ing expenses. 


Decision by Comptroller General McCarl, March 20, 1923: 

W. E. Hindel, Federal prohibition agent, has requested review 
of settlement T-5125, this office, dated February 5, 1923, disallowing 
his claim for reimbursement of $11.50, paid from his private funds 
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for cost of painting nine signs for use in the prohibition booth at the 
Indiana Health Exposition. 

The exposition was held at Indianapolis, Ind., May 19 to May 27, 
1922, and it is presumed that the expense was incurred shortly prior 
thereto. It is shown that the expense was incurred under direction 
of the Federal prohibition director for the State of Indiana, who had 
been requested by the State authorities to install and maintain a 
booth during the exposition. 

The terms of the national prohibition act, October 28, 1919, 41 
Stat., 305, additions thereto, act of November 23, 1921, 42 Stat., 
222; and appropriation act for enforcement during the fiscal year 
1922, 41 Stat., 1275, have been carefully perused without finding any 
provision which, under the broadest construction, could be held to 
render available Government funds for payment of expenses of such 
participation. In the past Federal participation in State or other 
fairs or expositions has been provided for by a specific act of Con- 
gress and it is believed that such an expression by statute is neces- 
sary to obligate funds of the Government. 

It may also be said that except for certain personal expenses, such 
as duly authorized. traveling expenses, payments must, in general, 
be made directly to the public creditor by authorized paying officers 
of the United States, and no ofiicer or employee of the Government 
‘an create a valid claim in his favor by paying obligations of the 
United States from his own funds. 24 Comp. Dec., 155. 

Upon review of the matter the settlement is sustained. 


BENEFICIARIES OF UNITED STATES VETERANS’ BUREAU—AWARD 
TO FROM UNITED STATES EMPLOYEES’ COMPENSATION COM- 
MISSION IN ADDITION TO DISABILITY COMPENSATION UNDER 
AMENDED WAR RISK INSURANCE ACT. 


A beneficiary of the United States Veterans’ Bureau may receive a lump sum 
award from the United States Employees’ Compensation Commission for 
an injury sustained while employed in a civilian capacity under section 7 
of the act of September 7, 1916, 39 Stat., 743, in addition to the disability 
compensation he at time is in receipt of under section 11 of the act of 
December 24, 1919, 41 Stat., 374, amending the war risk insurance act. 


Comptroller Genera] McCarl to the Director United States Veterans’ Bureau, 
March 21, 1923: 


I have your letter of February 5, 1923, submitting for decision the 
question whether a beneficiary of the United States Veterans’ Bureau 
in receipt of disability compensation under the war risk act may 
also receive a lump-sum award from the United States Employees’ 
Compensation Commission for an injury sustained while employed 
in a civilian capacity. 
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You present the case of Devon E. Brooks, whose war-risk com- 
pensation was for injury to his ear during service in France in 
October, 1918, and whose compensation under employees’ compensa- 
tion act was for injury to his right arm sustained May 19, 1921, 
while employed in a civilian capacity as electrician at the naval hos- 
pital, Fort Lyon, Colo. 

Section 7 of the employees’ compensation act of September 7, 1916, 
39 Stat., 743, is as follows: 


That as long as the employee is in receipt of compensation under this Act, 
or, if he has been paid a lump sum in commutation of installment payments, 
until the expiration of the period during which such installment payments 
would have continued, he shall not receive from the United States any salary, 
pay, or remuneration whatsoever except in return for services actually per- 
formed, and except pensions for service in the Army or Navy of the United 
States. 


Section 11 of the act of December 24, 1919, 41 Stac., 374, amending 
the war risk insurance act, is, in part, as follows: 


(10) That section 302 of the War Risk Insurance Act as amended shall be 
deemed to be in effect as of April 6, 1917: Provided, That any person who is 
now receiving a gratuity or pension under existing law shall not receive com- 
pensation under this Act unless he shall first surrender all claim to sweh 
gratuity or pension. 


The war risk disability compensation apparently falls within the 
exception made in the provision of the employees’ compensation act 
quoted, such compensation having consistently been construed as in 


the nature of a pension for service in the Army or Navy. 27 Comp. 
Dec., 607 ; id., 865; id., 1067; 31 Op. Atty. Gen. 296. 

The change in the system of pensions, by passage of the war risk 
insurance act, on October 6, 1917, does not justify a holding that the 
exception in the employees’ compensation act ceased to operate with 
respect to allowance of pensions in accordance with that change and 
applied only to the old system of pensions. On the contrary, I 
believe the exception is equally as applicable to war risk disability 
compensation as to pensions under prior laws. 

It is urged that the phrase “ gratuity or pension ™ in the amended 
war risk act has reference only to gratuities or pensions due to serv- 
ice in the Army or Navy of the United States, and that awards under 
the employees’ compensation act were not included in the prohibition. 
Reading the proviso in connection with the remainder of the 
amendatory act and the original war risk act, such an interpretation 
is apparent. The particular paragraph containing the proviso made 
the disability compensation provisions retroactively effective from 
October 6, 1917, date of the original act, to April 6, 1917, beginning 
of the war. During that period the old pension laws were in effect 
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and what was apparently intended was to require any gratuity or 
pension under those laws granted for service during that period to be 
relinquished to entitle the pensioners to compensation under the terms 
of the war risk act. The corresponding provision making the com- 
pensation payments for death retroactively effective to April 6, 1917, 
41 Stat., 372, clearly limits the necessity to relinquish previous pay- 
ments for death to “ payments such persons may have received by 
way of gratuities or payments under pension laws in force and ex- 
istence between April 6, 1917, and October 6, 1917.” I believe the 
intention by both of these provisions was to extend the prohibition 
against receipt of two pensions by the same person for the same 
period for service in the Army or Navy, in section 4715, Revised 
Statutes, to payments of compensation under the war risk act, and 
had no reference to payments made under the employees’ compensa- 
tion act. 

I assume that the injury to the ear in this case, for which war risk 
compensation was granted, is of a permanent nature for which a 
rating of reduction in earning capacity has been made in accordance 
with section 302 of the war risk act, 40 Stat., 406. That section 
provides: : 


The ratings shall be based, as far as practicable, upon the average impair- 
ments of earning capacity resulting from such injuries in civil occupations and 
not upon the impairment in earning capacity in each individual case, so that 
there shall be no reduction in the rate of compensation for individual success 
in overcoming the handicap of a permanent injury. 


Hence individual beneficiaries are encouraged to qualify for 
civilian positions, whether with the Government or otherwise, and 
if through individual effort a beneficiary succeeds in so overcoming 
the effect of a permanent handicap as to be able to hold a civilian 
position under the Government with compensation attached I can 
not believe that Congress intended to deprive him of disability 
benefits attaching to the civilian position. It could not be held that 
Civil War or Spanish War veterans in receipt of pension, injured 
while holding a civilian position under the Government, would be 
deprived of either their pension or disability compensation, and no 
other rule should prevail with respect to World War veterans in 
the absence of an express statutory provision to that effect. 

Assuming in the instant case of Devon E. Brooks that the respec- 
tive awards were properly made upon the actual facts involved, 
there is authorized to be paid compensation under the respective war 
risk act and employees’ compensation act pursuant to which the 
awards were made. The rule announced in 27 Comp. Dec., 451; id., 
829; and followed in 2 Comp. Gen., 306, will not be followed here- 
after. 

This decision will be effective from and after the date of its pro- 
mulgation, and settlements made prior thereto will not be disturbed. 
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PAY OF INSULAR FORCE OF THE NAVY UNDER SAVING CLAUSE 
IN JOINT SERVICE PAY ACT. 


The one-half pay of enlisted men of the Navy provided for the insular force 
of the Navy by section 10, act of June 10, 1922, 42 Stat, 630, refers to one- 
half pay of the enlisted men of the Navy as computed under the joint 
service pay act and does not bar the insular force from continuing in 
receipt of the full pay and allowances to which they were entitled on 
June 30, 1922, during their enlistment current on that date and while they 
cont’nue in their then “ grade or rating” in accordance with the saving 
clause in section 16 of said act, so long as such full pay and allowances 
exceed the one-half pay (plus allowances) to which the insular force 
would be entitled under the joint service pay act. 


Comptroller General McCarl to the Secretary of the Navy, March 21, 1923: 
I have by your direction the letter of the Judge Advocate Gen- 
eral of the Navy submitting a proposed change in sections A and B 
of the “Instructions for carrying into effect the joint service pay 
bill, act of 10 June, 1922,” with a request for an expression as to 
whether the proposed change is in conformity with the law. 

The change is for the purpose of definitely stating that section 
16 of the act of June 10, 1922, 42 Stat., 632, applies equally to mem- 
bers of the insular force of the Navy. 

That part of section 16 referred to provides: 


* * * and nothing contained in this Act shall operate to reduce the total 


of the pay and allowances which any enlisted man of the * * * Navy 
* * * js now receiving during his current enlistment and while he holds 
his present grade or rating. 


There has been some question raised as to the application of this 
saving clause” to members of the insular force of the Navy, be- 
cause of the following provision found in section 10 of the act of 
June 10, 1922, 42 Stat., 630: 


The rates of pay of the insular force of the Navy shall be one-half the rates 
of pay prescribed for enlisted men of the Navy in corresponding ratings. 


The proposed change in the instructions therefore brings up 
specifically whether on and after July 1, 1922, a member of the in- 
sular force is entitled during his enlistment current on June 30, 1922, 
so long as he continues thereunder to serve in the grade or rating 
held on that date, pay at the rate he was receiving on June 30, 1922, 
or to only one-half thereof. 

On June 30, 1922, members of the insular force of the Navy were 
being paid the same rates of pay as authorized for enlisted men of 
the regular Navy by section 6 of the act of May 18, 1920, 41 Stat., 
602. 

It is section 10 of the act of June 10, 1922, which brings into ex- 
istence the one-half rate, and section 16 provides that nothing con- 
tained in the act of June 10, 1922, shall operate to reduce the pay 
which any enlisted man is now receiving during his current enlist- 
ment and while he holds his present grade or rating. 

To hold that the one-half rate provision attached on and after 
July 1, 1922, to the pay saved to a man by section 16, would negative 
the clear provision of that section. 


“ 
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You are accordingly advised that the proposed change in the in- 
structions, which will make section B, paragraph 3 (c), read: 


’articular attention is invited to the note appearing under this table rela- 
tive to the effect of the saving clause in section 16 of the act, which applies 
equally to members of the insular force. 


is in conformity with the law. 


AUTOMATIC PROMOTION OF SUBSTITUTE RAILWAY POSTAL 
CLERKS. 


Railway postal clerks rendered surplus by the reorganization of the service and 
thereafter carried as substitute clerks may not while so serving as sub- 
stitute be promoted above grade 2, but if receiving the pay of a higher 
grade at the date they became surplus they may continue in receipt of the 
higher pay while performing actual service as substitute. 


Comptroller General McCarl to the Postmaster General, March 21, 1923: 
I have your letter of March 10, 1923, as follows: 


The postal appropriation act, approved August 24, 1912, 37 Stat., 555, con- 
tains the following legislation pertaining to the promotion of railway postal 
clerks: 

“The Postmaster General shall classify and fix the salaries of railway 
postal clerks, under such regulations as he may prescribe, in the grades pro- 
vided by law; and for the purpose of organization and of establishing maxi- 
mum grades to which promotions may be made successively as hereinafter 
provided, he shall classify railway post offices, terminal railway post offices, 
and transfer offices with reference to their character and importance in three 
classes, with salary grades as follows: Class A, nine hundred dollars to one 
thousand two hundred dollars; class B, nine hundred dollar to one thousand 
three hundred dollars; and Class C, nine hundred dollars to one thousand five 
hundred dollars. He may assign to the offices of division superintendents and 
chief clerks such railway postal clerks as may be necessary and fix their 
salaries within the grades provided by law without regard to the classification 
of railway post offices. 

“After September thirtieth, nineteen hundred and twelve, clerks in class A 
shall be promoted successively to grade three, clerks in class B shall be pro- 
moted successively to grade four, and clerks in class C shall be promoted suc- 
cessively to grade five, at the beginning of the quarter following the expira- 
tion of a year’s satisfactory service in the next lower grade. Promotions above 
these grades within the maximum grades of the classification may be made 
in the discretion of the Postmaster General for meritorious service. No pro- 
motion shall be made except upon evidence satisfactory to the Post Office 
Department of the efficiency and faithfujness of the employee during the pre- 
ceding year.” 

As no specific provision was made for the classification and promotion of 
surplus clerks—that is, clerks who are released from lines and offices by 
reason of discontinuance of service, reduction of force, ete., to work as sub- 
stitutes wherever their services are needed—a rule was adopted in 1917, pro- 
ing that they could be promoted only to the maximum successive grade of 
the lowest classification. This rule is still in effect. Under it a surplus clerk 
may now be promoted successively to grade 3. 

Certain clerks contend that under the following passages of the postal 
reclassification act of June 5, 1920, they are entitled to promotion above 
grade 3: 

“For the purpose of organization and establishing maximum grades to which 
promotions may be made successively, as herein provided, runs now in class 
A and all terminal railway post offices and transfer offices shall be placed in 
class A, and the remainder in class B. 

“Road clerks shall be promoted successively to grade three for clerks, 
and to grade four for clerks in charge of class A, and to grade five for 
clerks and to grade six for clerks in charge of class B. 

“Terminal railway post office and transfer clerks shall be promoted suc- 
cessively to grade three for clerks of whom general scheme distribution is not 
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required ; and to grade four for clerks of whom general scheme distribution is 
required, and for clerks in charge to grade five in terminals or tours or crews 
in terminals consisting of not more than nineteen clerks or in transfer oftices 
or tours in transfer offices of not more than four clerks, and to grade six in 
terminals or tours or crews in terminals consisting of twenty or more clerks 
and in transfer offices or tours in transfer offices of five or more clerks. 

“ All clerks assigned to the office of division superintendents or chief clerks 
offices shall be promoted successively to grade three, and in the office of 
division superintendent four clerks may be promoted one grade per annum 
to grade four, four clerks to grade five, and four clerks to grade six, and 
in the office of chief clerks one clerk may be promoted one grade per annum 
to grade four, one clerk to grade five, and one clerk to grade six. 

“ Promotions shall be made successively at the beginning of the quarter 
following a year’s satisfactory service in the next lower grade.” 

Clerks assigned to lines, terminals, transfer offices, and offices of chief 
clerks and superintendents are provided for, but it appears no provision is 
made for the clerks who are not assigned to any particular organization 
(surplus clerks). The following case is cited as an example: 

Clerk Lewis V. Bogy, of the St. Louis & Little Rock R. P. O., was promoted 
to grade 4 July 1, 1921, as a clerk in class B trains. He completed a year 
of satisfactory service in grade 4 June 30, 1922, but the next day, July 
1, 1922, when due to be considered for promotion to grade 5, he became a 
surplus clerk, due to reorganization of service. For that reason the promotion 
to grade 5 was withheld. He claims that he should be promoted because he had 
completed a year of satisfactory service in grade 4 before becoming surplus. 
I would like to be informed whether the promotion should be made. 

Another clerk was promoted to grade 3 in class B trains July 1, 1921, and 
became surplus June 1, 1922. His promotion to grade 4 was withheld July 
1, 1922, because he was on the surplus list. Should this promotion be mae? 


The Postal Service reclassification act of June 5, 1920, 41 Stat., 
1050, iol that railway postal clerks be divided into two classes, 
class A and class B, and into six grades as follows: Grade 1, salary, 


$1,600; grade 2, salary, $1,700; grade 3, salary, $1,800; grade 4, 
salary, $2,000; grade 5, salary, $2,150; grade 6, salary, $2,300. The 
provisions of said act as quoted in your letter prescribe the class 
to which clerks in the various branches of the service, such as me 
clerks, terminal railway post office and transfer clerks, clerks i 
charge and clerks in offices of division superintendents and chief 
clerks, shall be assigned and the maximum grade to which each 
group may be promoted. 

No provision is made in the act for what are termed “ surplus 
clerks.” You state that these surplus clerks are “clerks who are 
released from lines and offices by reason of discontinuance of serv- 
ice, reduction in force, etc., to work as substitutes wherever their 
services are needed.” It is understood from this that the practice 
of continuing these surplus clerks on the roll and using them as sub- 
stitutes is to obviate the necessity of discharging them when their 
services are no longer required in the positions they had previously 
occupied. 

The provisions of law quoted in your letter relative to promotions 
are applicable only to clerks regularly assigned and can not be held 
to authorize the promotion of a clerk after being released from his 
regular assignment and while serving only as a substitute. 
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The act of June 5, 1920, 41 Stat., 1050, contains the following 
provision relative to the pay and promotion of substitute railway 
postal clerks: 


Substitute railway postal clerks shall be paid the salary of grade one for 
service actually performed during the first calendar year of service, which shall 
constitute his probationary period, when, if his services are satisfactory, unless 
sooner appointed a regular clerk, he shall be promoted to grade two and paid 
the salary of that grade for service actually performed until appointed a regu- 
lar clerk. 

In view of the practice heretofore obtaining with respect to these 
surplus clerks a railway postal clerk who at the time of being re- 
lieved from a regular assignment is in receipt of a salary above 
that prescribed for grade 2 may continue to receive pay at that rate 
for service actually performed as a substitute while carried as a sur- 
plus clerk. If he should thereafter receive a regular assignment, 
the service rendered by him prior to the date of relief from his 
former regular assignment would be for consideration in determin- 
ing his right to promotion under the reassignment, but there is no 
authority for promoting such clerk above grade 2 while he is being 
carried as a surplus clerk and performing service as a substitute. 
The two specific questions submitted are answered in the negative. 






DELINQUENT ACCOUNTS. 

Section 12 of the act of July 31, 1894, 28 Stat., 209, requires an account to be 
mailed or otherwise sent to the proper officer at Washington within the 
time limit prescribed, and to be forwarded by the administrative office 
to the General Accounting Office within the time limit prescribed, and 
when not so transmitted it hecomes delinquent and remains delinquent 
until the delinquency has been removed by a waiver of the Secretary of 
the Treasury or by an order of the President in the particular instance 
as the case may be. 


Comptroller General McCarl to the Attorney General, March 22, 1923: 

I have your letter of July 14, 1922, requesting an interpretation 
as to what properly constitutes delinquency in the rendition or trans- 
mission of accounts as laid down in section 12 of the so-called Dock- 
ery Act, approved July 31, 1894, 28 Stat., 209. 

The law is as follows: 


Sec. 12. All monthly accounts shall be mailed or otherwise sent to the 
proper officer at Washington within ten days after the end of the month to 
which they relate, and quarterly and other accounts within twenty days after 
the period to which they relate, and shall be transmitted to and received by the 
Auditors within twenty days of their actual receipt at the proper office in 
Washington in the case of monthly, and sixty days in the case of quarterly 
and other accounts. Should there be any delinquency in this regard at the 
time of the receipt by the Auditor of a requisition for an advance of money, 
he shall disapprove the requisition, which he may also do for other reasons 
arising out of the condition of the officer’s accounts for whom the advance 
is requested; but the Secretary of the Treasury may overrule the Auditor’s 
decision as to the sufficiency of these latter reasons: Provided, That the Secre- 
tary of the Treasury shall prescribe suitable rules and regulations, and may 
make orders in particular cases, relaxing the requirement of mailing or other- 
wise sending accounts, as aforesaid, within ten or twenty days. or waiving 
delinquency, in such cases only in which there is, or is likely to be, a manifest 
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physical difficulty in complying with the same, it being the purpose of this 
provision to require the prompt rendition of accounts without regard tu the 
mere convenience of the officers, and to forbid the Advance to those delinquent 
in rendering them: Provided further, That should there be a delay by the ad- 
ministrative Departments beyond the aforesaid twenty or sixty days in trans- 
mitting accounts, an order of the President in the particular case shall be 
necessary to authorize the advance of money requested: * * * 


Section 11 of the same law, which must be considered in conjunc- 
tion with section 12, also provides as follows: 
Sec. 11. Every requisition for an advance of money, before being acted on by 


the Secretary of the Treasury, shall be sent to the proper Auditor for action 
thereon as required by section twelve of this Act. 


Your letter expresses the opinion that the proper interpretation 
as to a delinquent account means that when an account is not ren- 
dered by the officer or transmitted by the administrative department 
within the time prescribed by law it becomes delinquent; that the 
delinquency automatically ceases to exist when the officer, or ad- 
ministrative official releases the account and forwards it to the 
proper office, provided that no requisition for an advance of funds 
from the Treasury to the credit of the disbursing officer is submitted 
before the delinquent account is rendered or transmitted; and that 
if such an advance of funds is requested then, and then only, is it 
necessary to procure a waiver from the Secretary of the Treasury 
or an order from the President to clear the account of its delinquency. 

In looking back at the situation existing in regard to accounts at 
the time of and antecedent to the adoption of this particular law, 
and on investigating its legislative history and its purpose, it is 
found that much trouble was being experienced by the auditing 
officers and others concerned through delay in the rendering of 
accounts because section 3622, Revised Statutes, the law then cur- 
rent, while it required that accounts be rendered within a certain 
time, was not being complied with as it carried no penalty by which 
the prompt rendition of accounts could be enforced. 

To remedy the situation the Congress enacted the law here in 
question and provided that every requisition for an advance of funds 
before being acted on by the Secretary of the Treasury shall be sent 
to the auditing office which shall withhold its approval if the ac- 
counts have not been rendered to the department at Washington 
within the time specified by law or have not been forwarded by the 
administrative department to the auditing office within another time 
specified by law and provided that no waiver or order has been 
issued removing the delinquency. It is expressly declared in the 
law that its purpose is to secure the prompt rendition of accounts 
without regard to the mere convenience of officers, and it is intended 
that a waiver of delinquency can only be secured upon the showing 
of a manifest physical difficulty in complying with the law, a phase 
of the matter that had not previously been considered. 
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Under well-recognized principles for the interpretation of laws 
the law to be interpreted here having remedied a defect of preexist- 
ing law it is entitled to be considered a remedial statute and as such 
must be construed so as to suppress the mischief and advance the 
remedy, if it can be done by reasonable construction in furtherance 
of the object to be attained; and where necessary to accomplish the 
remedial purpose of a statute words or phrases therein must be 
given as broad a meaning as their use in the statute will justify. 

The adoption of the views contained in your letter that no waivers 
or orders are necessary to excuse tardy accounts unless more funds 
are needed by the disbursing officers would most obviously permit 
accounts to be rendered at the pleasure and convenience of those 
officers not in immediate need of funds. It must be admitted that 
such pernicious consequences would constitute in part a return to the 
previous vexatious conditions that the Congress by this law sought 
to ameliorate and would defeat the remedial purpose for which the 
law was enacted. 

As remedial statutes must be construed with a view to effectuate 
the purposes of the legislature, I feel compelled to hold that the law 
requires an account to be mailed or otherwise sent to the proper of- 
ficer at Washington within the time limit prescribed, and to be for- 
warded by the administrative office to the General Accounting Office 
within the time limit prescribed, otherwise it becomes delinquent 
and remains delinquent until the delinquency has been removed by 
a waiver of the Secretary of the Treasury or by an order of,the Pres- 
ident in the particular instance, as the case may be. 


OFFICERS OF THE NAVAL RESERVE FORCE—LONGEVITY PAY. 


Officers of the Naval Reserve Force on active duty for training on and after 
July 1, 1922, can not count for longevity purposes service in the Coast and 
Geodetic Survey prior to July 1, 1922, which was other than commissioned 
service. « 


Decision by Comptroller General McCarl, March 22, 1923: 

Clifford G. Quillian, lieutenant commander, United States Naval 
Reserve Force, applied February 26, 1923, for review of settlement 
No. N-156326, dated February 1, 1923, this office, disallowing his 
claim for difference in longevity pay between that of an officer after 
3 years’ commissioned service and after 18 years’ service while on 
active duty for training from August 1 to 15, 1922. 

It appears that claimant was appointed aid in the Coast and 
Geodetic Survey August 28, 1902; was commissioned hydrographic 
and geodetic engineer June 30, 1917, under the provisions of the act 
of May 22, 1917, 40 Stat., 88; transferred to the Navy and enrolled 
in the Naval Reserve Force September 24, 1917, as lieutenant, class 3; 
promoted to lieutenant commander, October 11, 1918; relieved from 
active duty in the Navy March 10,1919, and returned to duty in the 
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Coast and Geodetic Survey; confirmed as lieutenant, United States 
Naval Reserve Force, class 3, from October 1, 1919; resigned from 
Coast and Geodetic Survey December 31, 1919; enrollment in Naval 
Reserve Force expired September 23, 1921; and he reenrolled as 
lieutenant commander, United States Naval Reserve Force, class 6, 
April 7, 1922. It thus appears that up to August 1, 1922, claimant 
had had nearly 15 years’ service in the Coast and Geodetic Survey 
prior to his commission therein on June 30, 1917, had performed 
active duty as a commissioned officer about two years and six months, 
and was on inactive duty as a commissioned officer in the Naval 
Reserve Force about two years. 

The question presented is whether his service in the Coast and 
Geodetic Survey prior to his commission therein June 30, 1917, may 
be counted in computing his longevity pay as a Naval Reserve officer 
while on active duty for training August 1 to 15, 1922. 

The active-duty pay of officers of the Naval Reserve Force is pro- 
vided by section 3 of the act of June 10, 1922, 42 Stat., 627, as 
follows: 


That when officers of the National Guard or of the reserve forces of any 
of the services mentioned in the title of this Act are authorized by law to re- 
ceive Federal pay, those serving in grades corresponding to those of colonel. 
lieutenant colonel, major, captain, first lieutenant, and second lieutenant of 
the Army shall receive the pay of the sixth, fifth, fourth, third, second, and 
first periods, respectively. In computing the increase of pay for each period 
of three years’ service, such officers shall be credited with full time for all 
periods during which they have held commissions as officers of any of the 
services mentioned in the title of this Act, or in the Organized Militia prior 
to July 1, 1916, or in the National Guard, or in the Naval Militia, or in the 
National Naval Volunteers, or in the Naval Reserve Force or Marine Corps 
Reserve Force, when confirmed in grade and qualified for all general service, 
with full time for all periods during which they have performed active duty 
under reserve commissions, and with one-half time for all other periods during 
which they have held reserve commissions. 


Under this provision Naval Reserve officers are entitled to be 
credited in computing their active-duty pay with “ full time for all 
periods during which they have held commissions as officers of any of 
the services mentioned in the title of this act,” which includes the 
Coast and Geodedic Survey, but no provision is made for crediting 
time served in any of the said services not under a commission. 

He contends, however, that he is entitled to count his service in 
the Coast and Geodetic Survey prior to the date of commission 
therein on June 30, 1917, in view of the provision in section 11, act 
May 18, 1920, 41 Stat., 604, that thereafter longevity pay for officers 
in the Army, Navy, and Marine Corps, Coast Guard, Public Health 
Service, and Coast and Geodedic Survey shall be based on the total 
of all service in any or all of said services, under the following pro- 
vision in section 1 of the act of June 10, 1922, 42 Stat., 626: 


For officers in the service on June 30, 1922, there shall be included in the 
computation all service which is now counted in computing longevity pay, 
* x * 


and the saving clause of section 16, 42 Stat., 632. 
60549°—23—Vol. 2- 39 
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The officers thus referred to are the officers in the services men- 
tioned in the title of the act, and has no reference to officers of the 
Naval Reserve Force in regard to whom specific provision is made 
in section 3 of the act as stated above. 

The provision in the act of July 1, 1918, 40 Stat., 712, relative to 
counting service in the branches therein enumerated for the purpose 
of computing longevity increase of active duty pay of officers of the 
Naval Reserve Force was superseded by section 3 of the act of June 
10, 1922, and the saving clause in section 16 of that act has no appli- 
cation to officers of the Naval Reserve Force. 2 Comp. Gen., 87, 88. 

Claimant having been paid for the period in question, the base 
pay of the fourth period with longevity increase as after three years’ 
commissioned service in accordance with section 3 of the act of June 
10, 1922, is entitled to nothing further. 

Upon review the settlement is sustained. 


APPROPRIATIONS—ERRORS IN TOTALING. 


The correct amount appropriated by the act of January 24, 1923, 42 Stat., 1213, 
under the heading “ Grand Canyon National Park, Arizona,” is the amount 
obtained by correctly adding up the various items specifically appropriated 
for under that heading, $125,400, the statement immediately following such 
items “in all, $126,000,” not being an express provision otherwise for the 
purposes of the application to such computation of the act of May 28, 1806, 
29 Stat., 148. 


Comptroller General McCarl to the Secretary of the Interior, March 22, 1923: 

I have your letter of February 15, 1923, requesting decision as to 
the amount appropriated by the act of January 24, 1923, 42 Stat., 
1213, the following item: 

Grand Canyon National Park, Arizona: For administration, protection, and 
maintenance, including not exceeding $2,000 for the purchase, maintenance, 
operation, and repair of motor-driven passenger-carrying vehicles for the use 
of the superintendent and employees ing connection with general park work, 
$60,000; for construction of physical improvements, $65,400, including not ex- 
ceeding $40,000 for completing, widening and paving of the Hermit Rest Road, 
not exceeding $6,000 for a building to be used as a community center, and not 


exceeding $3,000 for the construction of a duplex cottage for employees; in all, 
$126,000. 


The act of May 28, 1896, 29 Stat., 148, provides: 

That hereafter the total amount appropriated in the various paragraphs of 
an appropriation act shall be determined by the correct footing up of the 
specific sums or rates appropriated in each paragraph contained therein unless 
otherwise expressly provided. 

A correct footing up of the specific sums appropriated produces 
a total of $125,400 and that is the amount appropriated, regardless 
of the “ in all, $126,000,” which under the terms of the provision cited 
must be disregarded. 
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TRAVELING EXPENSES—TAXICABS. 


When an employee in a travel status establishes his headquarters at the 
terminus of the railroad rather than at his temporary duty station which 
had no railroad connection the cost of transportation by taxi between the 
two places is allowable only to the extent it would have been necessary to 
complete his journey to the temporary duty station. 


Comptroller General McCarl to the Secretary of the Treasury, March 23, 1923: 

I have your letter dated February 17, 1923, SA—A, wherein refer- 
ring to the decision dated January 31, 1923, which affirmed a dis- 
allowance of $2 for transportation between Sheridan and Fort 
Mackenzie, Wyo., in the case of H. S. McAllister because being in 
the nature of a subsistence expense it was in excess of the lawful 
limitation of $5 per diem, you submit what are considered additional 
facts and request that the matter be reconsidered on its merits and a 
modified decision be rendered. 

The resubmission states that— 

Mr. McAllister was directed to proceed to Fort Mackenzie, Wyo., for the pur- 
pose of making an inspection, but, according to the settlement and subsequent 
decision, he has been allowed no transportation between Sheridan, Wyo., and 
Fort Mackenzie, Wyo. There being no railroad facilities direct to Fort Mac- 
kenzie, he alighted at the nearest railroad point, which was Sheridan, and pro- 
ceeded to Fort Mackenzie by the only available means of transportation, 
viz, that of motor conveyance or taxi. ‘ 

The department feels that the Government should reimburse the traveler 
for transportation incurred in going from headquarters to point of inspection 
and return, which question would seem to be entirely separate and apart from 
the one on which certain rules have been made concerning transportation be- 
tween point of inspection and hotel. 

* * * Mr. McAllister did not seek reimbursement for several days’ transpor- 
tation between Sheridan and Fort Mackenzie, The item in question represents 
merely the expense incurred in going from Sheridan to Fort Mackenzie, or the 
completion of travel between Washington, D. C., and Fort Mackenzie, Wyo. 


Relative to the foregoing statement, Mr. McAllister states on his 
voucher concerning this expense: 


Taxi fare to Fort Mackenzie, no street cars running to Fort. * * * 

Nore.—I made arrangement after this trip with the Supt. to take me back and 
forth a distance of 3 miles so my trips to the fort and to town thereafter were 
without cost to the Govt. Street cars were not started to the fort until June 11. 


And by letter to the Supervising Architect dated November 11, 
1922, Mr. McAllister also states that “ The medical officer at the sta- 
tion very kindly thereafter placed at my disposal his private car, so it 
was not necessary for me to incur additional expense along that line 
while in that vicinity.” 

These statements, in connection with the facts disclosed by the 
travel voucher, establish the fact that Mr. McAllister, instead of 
locating himself at the place of duty, chose to establish himself at 
Sheridan, Wyo., from whence to proceed each day to his post of 
duty, and the travel expense in question was the unavoidable conse 
quence attaching to the act of proceeding to the place where duty 
was performed, with an obligated return to place of subsistence. 

His immediate journey terminated upon arrival at Sheridan, be 
cause his prompt action in securing lodging there, together with the 
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subsequent entailed trips to his place of duty, resulted in the estab- 
lishment of headquarters at that place. 

The place of duty being at Fort Mackenzie, his action in locating 
at Sheridan can be viewed only as being for personal convenience, 
and any expenses incurred at that place can only be allowed as if in- 
curred at Fort Mackenzie, his official station, and any expenses in- 
curred by reason of his being located at Sheridan which would have 
been unnecessary if he had been located at Fort Mackenzie would 
be in the nature of personal instead of official expenses and not 
chargeable to public funds. 25 Comp. Dec., 163. 

The travel allowance was upon an actual-expense basis and as 
lodging and subsistence would have been just as necessary at one 
place us the other the only item to consider is the cost of transpor- 
tation to Fort Mackenzie. When a Government employee establishes 
headquarters at any other place than his post of duty any travel ex- 
pense in excess of what it would cost at the post of duty would, 
like lodging and subsistence, be not a proper charge. As the item 
charged for transportation is disclosed to be no more than was 
necessary to completely place him at his post of duty, the sum of 
$2 disallowed will now be allowed. 


SUBSISTENCE AND RENTAL ALLOWANCES—OFFICERS AND WAR- 
RANT OFFICERS OF THE NATIONAL GUARD—EFFECT OF ACT OF 
MARCH 4, 1922, 42 STAT., 1507. , 


Officers and warrant officers of the National Guard while participating in the 
exercises or performing the duties provided for by sections 94 and 97 of 
the national defense act of June 3, 1916, 39 Stat., 206, 207, and section 5 
of the act of September 22, 1922, 42 Stat., 1035, are entitled to a subsist- 
ence allowance. 2 Comp. Gen., 406, affirmed. 

Officers and warrant officers of the National Guard with dependents attending 
encampments or maneuvers under section 94 or camps of instruction under 
section 97 of the national defense act of June 3, 1916, 39 Stat., 206, 207, 
are entitled to a rental allowance if their dependents are not occupying 
public quarters. 

Officers and warrant officers of the Nftional Guard without dependents at- 
tending encampments or maneuvers under section 94 or camps of instruc- 
tion under section 97 of the national defense act of June 3, 1916, 39 Stat., 
206, 207, are not entitled to a rental allowance. 

Officers and warrant officers of the National Guard, with or without depend- 
ents, who attend service schools under section 99 of the national defense 
act of June 3, 1916, 39 Stat., 207, as amended by section 5 of the act of 
September 22, 1922, 42 Stat., 1035, are entitled to a rental allowance if 
public quarters are not there available for the officer himself; but public 
quarters are available for the officer himself if he occupies public quarters, 
and he in consequence is not entitled to a rental allowance, notwithstand- 
ing a certificate of nonavailability of public quarters for his dependents 
may have been given. 

In claims by National Guard officers or warrant officers for a subsistence or 
rental allowance because of a dependent mother the fact of the dependency 
of the mother should be established in the same manner as required for 
officers of the Regular Army. 


Comptroller General McCarl to the Secretary of War, March 23, 1923: 
I have your letter of March 8, 1923, in which you state that it 
is the purpose of the War Department to issue instructions to 
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United States property and disbursing officers making payments to 
National Guard organizations by which they will be governed in 
carrying into effect the provisions of section 1 of the act of March 4, 
1923, 42 Stat., 1507, and you request decision whether the War De- 
partment’s interpretation of the section is a correct basis for formu- 
lating the instructions. It is stated that— 


This section is interpreted to provide for the payment hereafter of the 
subsistence allowance and rental of quarters to officers and warrant officers 
of the National Guard while participating in encampments or maneuvers, or 
in attending at military service schools, to validate all payments made and 
disallowed, and to authorize such payments as have been denied in accordance 
with a decision from your office prior to the enactment of the act just re 
ferred to. 


The section in question provides: 


That officers and warrant officers of the National Guard, while participat- 
ing in exercises or performing the duties provided for by sections 94, 97, and 
99 of the National Defense Act, approved June 3, 1916, as amended, and 
reserve officers and reserve warrant officers of any of the services mentioned 
in the title of the Pay Readjustment Act of June 10, 1922, while on active 
duty, including duty for training purposes, shall receive the allowances pre- 
scribed for officers and warrant officers of the regular services under sections 
5, 6, and 11 of the said pay Act, and payments heretofore made, or accruing 
under the operation of this section, hereby made retroactive in effect, for rental 
allowances to officers and warrant officers of the National Guard or reserves 
while attending camps of instruction or service schools are hereby validated. 


The section gives to officers and warrant officers of the National 
Guard participating in exercises or performing the duties provided 
for by sections 94, 97, and 99 of the national defense act, approved 
June 3, 1916, as amended, the subsistence allowance provided by 
section 5 of the act of June 10, 1922, 42 Stat., 628, provision for the 
payment of which in such a situation is specifically made in seccion 
14 of the same act; and the provisions were so construed by this 
office—2 Comp. Gen., 406, 407, answer to question (0.) 

Section 94 of the act of June 3, 1916, 39 Stat., 206, bears the de- 
scriptive title “ Encampments and maneuvers”; section 97 author 
izes “camps for the instruction of officers and enlisted men of the 
National Guard”; and section 99 bears the descriptive title “ Na- 
tional Guard officers and men at service schools, and so forth.” The 
provisions of section 1 of the act of March 4, 1923, prospectively, are 
applicable to officers and warrant officers of the National Guard en- 
titled to pay under all three of the sections of the national defense 
uct mentioned. It is not clear from the clause in the section what 
precisely is “ hereby made retroactive in effect,” the payments made 
which it validates seemingly being limited to “payments * * * 
for rental allowances to officers and warrant officers of the National 
Guard or reserves while attending camps of instruction or service 
schools”; and that it does not in terms include attendance at en- 
caumpments and maneuvers under section 94, 
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The section is palpably ambiguous, but the true intent of the sec- 
tion may be ascertained by a consideration of the conditions requir- 
ing the remedial legislation. 

By decisions of September 29, 1922, 2 Comp. Gen., 241 and 243, 
it was held that active duty at training camps was not field duty 
within the meaning of section 6 of the act of June 10, 1922, and 
that members of the Officers’ Reserve Corps with dependents who 
attended such camps were not entitled to the rental allowance not- 
withstanding their dependents did not occupy public quarters. This 
construction of section 6 was applied to officers of the National 
Guard with dependents attending encampments under section 94 of 
the national defense act by decision of October 17, 1922, 14 MS. 
Comp. Gen., 934. By decisions of October 30, 1922, 14 MS. Comp. 
Gen., 2047, and December 29, 1922, 2 Comp. Gen., 406, 408, answer 
to question (c), it was held in effect, with respect to officers of the 
National Guard attending service schools under section 99 of the 
national defense act, that if public quarters for the officer himself 
were available the rental allowance was not payable to the officer 
as though public quarters were not available because he had de- 
pendents who could not be accommodated in the quarters available 
for his own occupancy. 

It seems to have been the purpose.in the enactment of section 
1 of the act of March 4, 1923, to relieve these situations and to 
extend the benefits of section 6 of the act of June 10, 1922, to officers 
with dependents attending encampments or maneuvers under section 
94 of the national defense act, camps of instruction under section 
97 of the act, and military service schools under section 99, and the 
construction of the provision adopted should advance the remedy of 
the conditions in the contemplation of Congress. 

Accordingly, while the law is reasonably open to the construction 
that payments heretofore made of rental allowance to officers of 
the National Guard with dependents during attendance at encamp- 
ments or maneuvers are not in terms validated by the act, they are 
nevertheless within the spirit and intent of the act, and_relief will 
be accorded as in the case of rental allowance paid to officers with 
dependents while attending camps of instruction in all cases where 
the payment is established as proper, as hereinafter indicated. 

Rental allowance is a contingent allowance, payable only “ if 
public quarters are not available”; it is not payable to an officer 
without dependents who attends encampments, maneuvers, or camps 
of instruction, as quarters or shelter are furnished for the entire 
personnel by or at the expense of the United States. Such quarters 
or shelter constitute public quarters, and the contingency in which 
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rental allowance is payable to an officer without dependents does not 
arise. 

Officers of the National Guard with or without dependents, who 
attend service schools under section 99 of the national defense act, 
and for whom public quarters are not available, are entitled to the 
rental allowance prescribed by section 6 of the act of June 10, 1922. 
It should be observed, however, that as the service school is the 
officer’s station, if an officer is given a certificate of nonavailability 
of public quarters because quarters for his dependents are not avail- 
able, should the officer himself occupy public quarters the right to 
rental allowance ceases. In all cases of payment of rental allowance 
to National Guard officers attending military service schools, the 
usual certificate of nonavailability of public quarters will be re- 
quired; supplemented by a certificate by the certifying officer that 
within his knowledge the claiming officer did not occupy public 
quarters either by assignment or as the guest of others to whom 
public quarters were assigned. The claiming officer will also be 
required to certify that he did not occupy public quarters either 
by assignment or as the guest of others to whom public quarters 
were assigned, “ but resided at (giving the street address 
and city or town where he resided) during the period covered by 
this claim.” 

Officers of the National Guard with dependents attending en- 
campments or maneuvers under section 94 of the national defense act 
or camps of instruction under section 97 are entitled to the rental 
allowance prescribed by section 6 of the act of June 10, 1922, if 
their dependents are not occupying public quarters during the 
period covered by the claim. 

Any claims which have accrued since July 1, 1922, under the law 
as herein construed may be paid if appropriation and allotment 
therefor are available. Should appropriation or allotment be ex- 
hausted it will be for the War Department to prepare and submit 
estimates of appropriation therefor, in accordance with section 
119 of the act of June 3, 1916. 

It should be stated in this connection that in all cases of claims 
for allowances under sections 5 and 6 of the act of June 10, 1922 
(whether for the increased subsistence allowance or for the rental 
allowance), because of a dependent mother under section 4 of the 
act of June 10, 1922, the officer will be required to establish the fact 
of dependency of the mother in the same manner as is required 
of officers of the Regular Army. 

Your question is answered accordingly. 
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REMOVAL OF GOODS FROM STORAGE AT NEW PERMANENT STA- 
TION—WHETHER AN EXPENSE OF CHANGE OF STATION. 


An employee of the Office of the Supervising Architect whose goods at the 
time of his permanent change of station were in storage at his new 


station is not entitled to reimbursement of the expense of their removal 
from storage. 


Decision by Comptroller General McCarl, March 23, 1923: 

David C. Trott, inspector of public buildings, requested March 1, 
1923, review of settlement No. T-3285, dated December 11, 1922, 
disallowing his claim for an aggregate of $27, consisting of $6 for 
drayage of his household goods from storage in Washington to 
residence, $4 for unpacking household furniture, $14 for uncrating 
and unpacking other household goods, and $3 for uncrating and 
connecting up a gas stove on October 3 to 6, 1922, incident to his 
permanent change of station under orders dated June 17, 1922, 
from Alexandria, La., to Washington, D. C. 

Claimant was serving at Alexandria, La., on June 17, 1922, as 
superintendent of construction when by orders of that date he was 
notified by the Supervising Architect that effective July 1, 1922, 
his designation would be inspector of public buildings and his 
headquarters transferred to Washington. ‘The orders from the 
Supervising Architect further informed claimant that his— 


actual traveling and subsistence expenses incurred in proceeding from 
Alexandria, La., to Washington, D. C., in complying with the above instruc- 
tions, including the cost of crating, drayage, and freight on his household 
goods, in accordance with the inclosed circular, will be paid from an appro- 
priation under the control of this office. 


The circular referred to is without date, and reads, so far as is 
here material, as follows: 





























Shipment of personal property must be made by freight and on Government 
bills of lading in the same manner as required in the shipment of Government 
property, and when so shipped must not exceed the limitation of 5,000 pounds 
allowed by law. You should be careful not to ship on the same bill of lading 
property of an official and personal character. Separate bills of lading must 
be used for each kind, and, as required by the instructions printed on the 
back of the bill of lading, the exact weight of each package shipped must be 
indicated thereon. 

If the weight of the shipment of personal property exceeds 5,000 pounds, the 
excess weight must be shipped on a commercial bill of lading, and the charges 
thereon be paid from your private funds. You must not, under any circum- 
stances, ship more than 5,000 pounds of personal property on a Government 
bill of lading. 

All expenses for packing, crating, drayage, etc., incident to personal property, 
must be kept separate from any official matter, and a voucher covering such 
expense prepared on Form 8600, as a charge against the appropriation “ Gen- 
eral expenses of public buildings.” If it becomes necessary to make cash 
payments for expenditures of this character, receipts must be obtained and 
attached as a subvoucher in the usual manner. 


The claim for $27 as reimbursement of expenditures made for 
draying the household goods from storage, unpacking the household 
goods, and connecting up the gas stove, all in Washington, was ap- 
proved in the Office of the Supervising Architect, payable from the } 
appropriation “ General expenses of public buildings, 1923.” 
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The act of February 17, 1922, 42 Stat., 366, making appropriations 
for the Treasury Department for the fiscal year 1923, under the 
heading public buildings, general expenses, page 386, provided 
funds— 
for the transportation of household goods, incident to change of headquarters 
of supervising superintendents, superintendents, and junior superintendents 
of construction, and inspectors, not in excess of five thousand pounds at any one 


time, together with the necessary expense incident to packing and draying 
the same * * *%, 


The packing and crating at public expense of household goods of 
an inspector of public buildings may not be included as a portion of 
the expense of transportation unless the terms of the applicable 
statute so provide, 15 Comp. Dec., 731. See also 26 id., 198. Like- 
wise, the unpacking and uncrating of the household goods at desti- 
nation may not be effected at public expense unless the terms of the 
statute specifically so authorize, 27 Comp. Dec., 261. There is not 
shown to have been any transportation in connection with which the 
appropriation authorizes expenses incident to apcking and draying 
but a mere removal of goods from storage at the place where the 
officer was to take station. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 


WITHDRAWAL OF MONEYS ERRONEOUSLY DEPOSITED AS MIS- 
CELLANEOUS RECEIPTS. 


Where due to mistake of fact an amount is withdrawn from an appropriation 
and deposited to the credit of miscellaneous receipts as reimbursement for 
property lost or destroyed in transit in excess of the actual value of the 
property, the excess may be withdrawn from the general fund in the Treas- 
ury and returned to the appropriation from which it was taken. 


Decision by Comptroller General McCarl, March 23, 1923: 

The Southern Pacific Co. presented supplemental claim for 
$3,068.90 as excess paid by it for the loss of two Pierce Arrow 2-ton 
chassis, the property of the Bureau of Public Roads, Department of 
Agriculture, lost en route from Camp Holabird, Md., to Oakland, 
Calif., shipped per bill of lading WQ.A-940341, March 29, 1920. 
The facts in the case are as follows: . 

‘The two chassis were destroyed en route in an accident on the 
Baltimore & Ohio Railroad, in consequence of which a claim was 
made through C. H. Sweetser, district engineer, Public Roads, on the 
Southern Pacific Co. for $10,000 on the basis of valuation of $5,000 
ach for the two chassis. The auditor of freight accounts of the 
Southern Pacific Co., F. W. Pope, per letter of February 18, 1921, 
to Mr. Sweetser, authorized the transmission of certain of its bills 
against the Department of Agriculture with deductions therefrom 





600 DECISIONS OF THE COMPTROLLER GENERAL. 


aggregating $10,000 to “make up the amount of claim on the two 
trucks.” 

The bills thus enumerated, with others for freight transportation 
furnished the Department of Agriculture during March, May, June, 
August, and September, 1920, aggregating $14,887.67, with notation 
for deductions indicated, supra, were transmitted to this office and 
settled per certificates Tn—S-47990 and 47991, October 23, 1922. Set- 
tlement No. 47991 for $10,312.52, which included the $10,000 author- 
ized to be deducted as the value of the two destroyed chassis, and 
$512.52 for loss of other property en route, was made in favor of the 
Department of Agriculture, Bureau of Public Roads, and the amount 
thereof, $10,312.52, was paid from the appropriation “ Forest high- 
ways” to the Treasurer of the United States, for deposit to the 
credit of “ Miscellaneous receipts” on account of “ Reimbursement 
for Government property lost.” By settlement No. 47990 payment 
of the balance due on the settlement of those bills was made by 
United States Treasurer’s check to the Southern Pacific Co. 

The sum of $10,000 thus deducted as the value of the two destroyed 
chassis was covered into the Treasury in accordance with established 
rulings of the accounting officers that an amount recovered as value 
of lost or destroyed property, whether in cash or by deduction, 
should be covered into the Treasury as a miscellaneous receipt on 
account of reimbursement for Government property lost. See deci- 
sions of the Comptroller of the Treasury of November 23, 1913, 20 
Comp. Dec., 349; March 17, 1915, 21 Comp. Dec., 632; and Febru- 
ary 4, 1916, 22 Comp. Dec., 379. 

However, it has been developed by later investigation that the 
actual value of the two chassis was $3,455.55 each, or $6.911.10 for 
the two, instead of $10,000. There was, therefore, covered into the 
Treasury an excess of $3,088.90 over the actual value of the lost 
chassis, which the company now claims and to which it appears to 
be entitled. - 

Section 3618 of the Revised Statutes provides: 


That all proceeds of sale of old material, condemned stores, supplies or other 
public property of any kind, * * * shall be deposited and covered into the 
Treasury as miscellaneous receipts on account of proceeds of Government prop- 
erty, and shall not be withdrawn and applied except in consequence of an ap- 
propriation made by law. (See act of June 8, 1896, 29 Stat., 268.) 


There is no difference in practice whether the value of lost or de- 
stroyed property is recovered by actual payment in cash or by de- 
duction from the amount otherwise properly due from the United 
States. Therefore the amount recovered by the deduction as the 
actual value of the lost chassis was properly covered into the Treas- 
ury and can not be withdrawn except in consequence of a subsequent 
appropriation made by law; and as the value of the lost chassis was 
but $6,911.10, said amount was properly covered into the Treasury 
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as miscellaneous receipts on account of reimbursement for the said 
lost property. The excess over the said amount, $3,088.90, was, 
through mistake of fact, erroneously withdrawn from the appropria- 
tion “ Forest highways ” and covered into the Treasury as reimburse- 
ment for lost property. The said amount should therefore be re- 
stored to said appropriation by withdrawal through appropriate 
appropriation warrant from the fund to which it has been carried 
through error, and thereby made available for the purpose for which 
appropriated by Congress. The principle applicable in such a case is 
that where moneys appropriated by Congress for a particular pur- 
pose have been erroneously covered into the Treasury to the credit of 
the unappropriated surplus, the error may be corrected by with- 
drawing the moneys from the Treasury and recovering them to the 
credit of the appropriation as originally directed by Congress. 

The sum of $3,088.90 will therefore be transferred from the gen- 
eral fund in the Treasury to the credit of the appropriation “ Forest 
highways,” from which payment will be made of the claim of the 
Southern Pacific Co. for $3,088.90, which is hereby allowed. 


TRANSPORTATION OF PERSONAL PROPERTY AND EFFECTS OF 
OFFICERS OF THE COAST GUARD IN EXCESS OF REGULATION 
ALLOWANCE. 


Where the cost of shipping the household goods and personal effects of an 
officer of the Coast Guard on change of station exceeds the cost of ship- 
iping the maximum weight of personal effects allowable under the regula- 
tions, owing to the inclusion of property of higher classification than house- 
hold goods—such as an automobile—the officer will only be required to 
reimburse the Government for the excess over the cost of shipping the 
maximum regulation allowance of household goods at the rates applicable 
for ordinary personal effects. 1 Comp. Gen., 740, amplified. 


Comptroller General McCarl to the Secretary of the Treasury, March 24, 
1923: 


I have you letter of January 24, 1923, referring to shipment of 
household effects, including an automobile, of Lieut. (J.G.) E. F. 
Palmer, United States Coast Guard, from Dayton, Ohio, to Portland, 
Me., and requsting decision as to the correct amount to be collected 
from the officer on account of said shipment. 

It appears that the officer was entitled under the regulations to 
transportation on change of station of 6,000. pounds of personal ef- 
fects. The shipment consisted of 1,126 pounds of household goods 
‘and an automobile weighing 3,010 pounds, a total shipment of 4,136 
pounds, for the transportation of which this office allowed, per settle- 
ment 48864 of January 9, 1923, the amount claimed by the Boston & 
Maine Railroad, the last carrier, in accordance with tariff rates ap- 
plicable as follows: 

Household goods, 1,126 lbs., @ $1.264 
Automobile, 3,010 Ibs., @ $3.164 (24 time Ist class) 


Total cost of shipment 
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This office per letter of December 23, 1922, had notified the Chief, 
Division of Material, United States Coast Guard, Washington, D. C., 
that collection should be made from the officer of $57.19 as excess 
cost over the amount properly payable by Government on said 
shipment. In the decision of this office of March 1, 1922, 1 Comp. 
Gen., 470, it was held that— 


Where valid railroad tariffs provide a minimum freight weight on an auto- 
mobile without reference to the actual weight for less than the minimum, that 
minimum when charged must be included in the authorized allowance of an 
officer of the Public Health Service for transportation of his personal effects 
at Government expense upon change of station. 


In the decision of this office of June 16, 1922, 1 Comp. Gen., 740, it 
was held: 


The regulations authorizing the shipment of baggage and personal effects of 
an officer on change of station at Government expense must be considered as 
relating to ordinary household effects and household goods which are subject 
to uniform ratings for transportation charges. 

The amount paid by the Government for the transportation of the change 
of station allowance of household goods and personal effects should not exceed 
the amount required to be paid for the weight authorized to be transported 
by the Government at the rate applicable for ordinary personal effects. 


It appears that these decisions have been somewhat differently 
applied by the administrative branches of the Government and 
should be supplemented with the statement that no charge should 
be made against an officer on account of transportation of change 
of station allowance wherein said cost does not exceed the cost of 
his authorized regulation change of station allowance at the rate 
applicable for ordinary personal effects, because of inclusion therein 
of articles properly authorized to be transported at public expense 
for which the cost of transportation is based on a higher rate than 
applicable for ordinary shipments. 

It appears that the regulations of the United States Coast Guard, 
1916, by article 599, as amended by General Order 88 of 1921, provide 
that— 

If there is any excess in weight over the authorized allowance and an 
automobile constitutes a part of the shipment, the automobile must be con- 
sidered in excess and the owner must pay the amount charged for its transpor- 


tation, or the proportionate cost thereof if the excess weight is less than the 
total weight of the automobile. 


In the case presented by you the officer is entitled under the regu- 
Jations to have transported at public expense 6,000 pounds of per- 
sonal effects, which at the Ist-class rate, the rate applicable on ordi- 
nary personal effects, of $1.264, equals $75.90 as the maximum amount 
which the Government incurs on account of the transportation of 
his change of station allowance. As the cost in this instance, result- 
ing from the higher rate charged for the automobile over ordinary 
personal effects, was $109.51, the excess, $33.61, should be collected 
from the officer. 
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LEASE—RENT AFTER EXERCISE OF OPTION TO PURCHASE. 


An option to purchase land held undér a lease by the Government, which option 
specifically provides for the adjustment of rents as of the date of transfer, 
obligates the Government to pay rent for the leased property up to the 
time of formal transfer, irrespective of when the owner of the property was 
notified of the exercise of the option. (1 Comp. Gen., 625, 752, dis- 
tinguished. ) 


Decision by Comptroller General McCarl, March 26, 1923: 

The Chairman of the Commission in charge of the State, War, and 
Navy Department Buildings applied March 22, 1923, for review of 
settlement No. S-32409 of November 10, 1922, disallowing the claim 
of Eleanor Bush Chamberlain for $117.92, as rent on certain property 
in square 147 in the city of Washington, for the period from July 22, 
1922, to September 15, 1922, under lease agreement dated June 30, 
1922. 

The lease agreement provides for payment of an annual rent of 8 
cents per square foot of the area of said property, the amount to be 
paid being $771.84 per annum, payable in equal monthly installments 
of $64.82. 

Under date of June 27, 1922, while the property was being occupied 
by the Government under a former lease, the lessor gave to the Gov- 
ernment, for a legal consideration, an option to purchase said prop- 
erty. On July 22, 1922, the lessor was advised that the Government 
had accepted the offer to sell, or, in other words, had exercised the 
option to purchase. In view of these facts it was held by this office 
in a decision dated August 19, 1922, that rent ceased to accrue under 
the lease from the date the lessor received notice of the Government’s 
acceptance of the offer to sell. Thereupon rent was paid only for the 
period from July 1 to 21, 1922. After the Government had made 
the necessary examination of the evidence of title as presented by the 
lessor, the legal title to the premises was formally transferred to the 
United States September 13, 1922, and the purchase price was paid 
to the lessor by check No. 110886, dated September 15, 1922. 

The claim presented for rent for the period from July 22, 1922, to 
September 15, 1922, was disallowed by the settlement of November 
10, 1922, for reasons stated, as follows: 


The Government exercised its option to purchase the property in question on 
July 22, 1922, and such notice of decision terminated the relation of landlord and 
tenant so far as liability for rent is concerned. It has been held that when the 
Government accepts an offer to sell property held by it under a lease, rent ceases 
to accrue under the lease from the date the lessor receives notice of the Gov- 
ernment’s acceptance of the offer to sell. 1 Comp. Gen., 625; id., 752. 


The request for review of said settlement is based upon the ground 
that the lease agreement of June 30, 1922, contained no option to pur- 
chase and the contention that the option thereafter acquired by the 
Government provided for payment of rent to date of transfer. 

When the Government acquires an option to purchase land held by 
it under lease the question as to whether the option was acquired 
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under the lease agreement or under a separate instrument would ap- 
pear to be immaterial. The matter for determination in either case 
is as to the legal effect of the exercise of the option, and that effect 
would appear to be the same regardless of whether the option is 
acquired under the lease or under a subsequent separate instrument. 
The practice and decisions uniformly have been to the effect that 
the Government is not liable for rent for the period which must 
necessarily elapse between date of exercise of an option to purchase 
and date of payment of the purchase price or final transfer of title. 
Therefore, the only question for determination in this case is whether 
the option itself provides for payment of the rent as contended for 
on behalf of the claimant. 

The option was in the following terms: 


For the sum of one dollar and other valuable consideration, I hereby agree 
to bind myself and my heirs to sell to the United States and to deliver by 
good and sufficient deed, in the form as usually required by the United States, 
the following-described property, namely: Lot 800 & 801 in square 147 in 
Washington, D. C.. at and for the sum of one and 90/100 dollars ($1.90/100) 
per square foot $18,331.20 all cash, as soon as I am able to obtain certificate of 
title for said property showing the title to be good, which certificate I agree 
to obtain within thirty days if possible, and at my cost. Conveyancing, notarial 
fees and revenue stamps to be at my expense and the usual adjustments of 
taxes and rents to be made to date of transfer. Taxes and assessments, 
whether levied or not, for special improvements already made at date of trans- 
fer, to be paid for by me. 

Property to be delivered free of all incumbrances. 

Does the provision in this option which reads “the usual adjust- 
ments of taxes and rents to be made to date of transfer ” have the 
effect of obligating the Government to pay rent for the period be- 
tween the date of exercise of the option and date of formal transfer, 
thereby distinguishing it from the usual option acquired by the 
Government on land occupied by it under lease? The form of option 
used in this case was a printed form suitable for use in the purchase 
of land not under lease to the Government but occupied by other 
tenants whose liability for rent is not affected by the option or the 
exercise thereof. In such a case the specific provision in question 
would serve the purpose of establishing a basis for division of the 
rent payable by the tenant between the vendor and the Government 
when the transfer occurs between rent days. In the absence of such 
a provision there would be no such prorating of rent because the rent 
follows the reversion and in the absence of an agreement to the con- 
trary the owner of the fee at the time the rent becomes due and 
payable is entitled to the entire amount then due and payable. The 
form of option used in this case should not be used when the prop- 
erty involved is being occupied by the Government under lease. If 
in such a case it should be necessary to provide for payment of rent 
for any period after exercise of an option to purchase such provi- 
sion should be made in terms so plain as to require or admit of no 
interpretation or construction. It may be stated in this connection 
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that there would appear to be no more reason or justification for 
paying rent after exercising an option to purchase land than for 
paying interest for the usual delays necessary to enable the Govern- 
ment to effect payments under other contracts. However, it now 
appears that both the claimant and the commission which was 
authorized by the act of June 12, 1922, 42 Stat. 646, to make the pur- 
chase in this case, understood that the provision in the option rela- 
tive to adjustments of rents would obligate the Government to con- 
tinue to pay rent up to date of formal transfer. In view of that 
mutual understanding and the fact that the provision with reference 
to adjustments of rents could have no meaning in this case unless 
it did have the meaning attributed to it by claimant and the com- 
mission I am constrained to hold that payment of rent is authorized 
for the period up to and including September 15, 1922. 

Payment has heretofore been made in the sum of $45.02, on account 
of rent for the month of July, leaving a balance of $19.30 now due 
for said month, which, together with $64.32 for the month of August 
and $32.16 for one-half of the month of September, makes a total 
of $115.78, not $117.92, as claimed. 

Upon a review of the matter a difference of $115.78 is certified 
due Eleanor Bush Chamberlain. 


PAY OF ENLISTED MEN, AVIATION SECTION, SIGNAL ENLISTED 
RESERVE CORPS, WHILE IN TRAINING TO BECOME OFFICERS. 


Pursuant to the decision of the United States Supreme Court in the case of 
United States v. Rider, rendered March 19, 1923, in accord with the construc- 
tion by the War Department and accounting officers in like cases, enlisted 
men of the Aviation Section, Signal Enlisted Reserve Corps, in training 
to become officers were entitled to pay under the act of June 15, 1917, 40 
Stat., 188, at $100 per month, without any increase for aviation duty, during 
the period of such training until June 30, 1918; after June 30, 1918, they 
were only entitled to the pay of the grade held by them plus 50 per cent 
when detailed on duty requiring them to participate regularly and fre- 
qently in aerial flights. See 26 Comp. Dec., 745. 


Decision by Comptroller General McCarl, March 27, 1923: 

William P. Stonebraker, formerly an enlisted man and officer of 
the Army, requested October 3, 1922, review of settlement No. W-— 
682929, dated November 21, 1921, by which was disallowed his claim 
for the difference between the pay received as a member of the 
Aviation Section, Signal Enlisted Reserve Corps, on active duty 
and in training for a commission in the Air Service of the Army, 
May 18 to August 24, 1918, and pay at the rate of $100 per month 
July 1 to August 24, 1918, plus 50 per cent increase thereon for 
flying duty May 18 to August 20, 1918. 

The claim is grounded on a provision in the deficiency appropria- 
tion act of June 15, 1917, 40 Stat., 188, appropriating funds for pay 
under “ enlisted men of the line ” authorizing “ pay at $100 per month 
for enlisted men in training for officers of the Reserve Corps,” and 
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the act of July 18, 1914, 38 Stat., 516, authorizing 50 per cent in- 
crease of their pay to enlisted men on flight duty. 

The War Department by administrative action designated en- 
listed men of the Aviation Section as in training for commission, 
and in practice construed the act of June 15, 1917, as authorizing pay 
to enlisted men in training for commission at $100 per month to 
June 30, 1918, when the appropriation made by the act of June 15, 
1917, expired. See 26 Comp. Dec., 116. In practice it also construed 
the $100 to be a fixed pay for a special service, i. e., in training for 
commission, and not subject to further increase for any particular 
duty in connection with that special service. 

The construction of the laws in question by the War Department 
was not questioned by any of the personnel affected thereby during 
the period that personnel was in training, and it was not until March 
12, 1920, 26 Comp. Dec., 745, that a case was presented to the Comp- 
troller of the Treasury (by the application of a claimant for revision 
of a disallowance by the Auditor for the War Department) involving 
the questions of pay at the rate of $100 per month after June 30, 
1918, and 50 per cent increase on the pay of $100 per month for flying 
duty. The Comptroller of the Treasury construed the law as had 
the War Department. 

However, the Court of Claims, in the case of Nelson W. Rider v. 
The United States, decided February 27, 1922, reached a contrary 
conclusion on both questions. On appeal by the United States, the 
judgment of the Court of Claims was reversed by the Supreme Court, 
United States v. Rider, decided March 19, 1923, which followed the 
departmental construction of the acts and that of the accounting 
officers. 

As the present claim is based entirely on the decision by the Court 
of Claims in the case of Rider v. The United States, and as that de- 
cision has been reversed, it follows that no further sums are due 
claimant for the services in question. c 

Accordingly, upon a review of the matter the settlement disallow- 
ing the claim is sustained. 


IMPROVEMENTS TO LEASED PREMISES. 


An agreement by officials of the Government, who were without authority to 
contract on behalf of the United States, for the improvement of leased 
premises by the painting of the floors, né provision therefor being contained 
in the lease, is void, and the cost of the work done under such an agree- 
ment is not a proper charge against the United States. 

Persons entering into a contract with an officer of the Government are charge- 
able with notice of the limitations upon the authority of such officer to 
bind the United States. 


Decision by Comptroller General McCarl, March 28, 1923: 
A. C. Horn Co. applied December 23, 1922, for review of settle- 
ment No. W-865809VB of December 2, 1922, disallowing its claim 
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for $599.09 on account of labor and materials furnished in painting 
floors of rooms in the United Motors Building, Dallas, Tex., leased 
by the United States Veterans’ Bureau under lease agreement dated 
March 1, 1922. 

It appears that tenancy under the lease was to begin to run from 
April 15, 1922, or as soon thereafter as the premises should be oc- 
cupied by the United States Veterans’ Bureau, and that the painting 
in question was done during the period between March 27, 1922, and 
April 25, 1922, before the lease became effective by actual occupation 
of the premises by the lessee. 

By letter addressed to claimant under date of March 23, 1922, S. C. 
Kile, district manager, district 14, United States Veterans’ Bureau, 
invited proposals for the painting. Claimant’s proposal was sub- 
mitted under date of March 24, 1922, and accepted March 27, 1922, 
by C. A. Jay, administrative officer, presumably at the direction of 
S. C. Kile. The Director of the United States Veterans’ Bureau 
did not authorize either Mr. Kile or Mr. Jay to enter into any con- 
tract for painting the floors of this building, and the lease under 
which the premises were to be occupied specifically provided: 


That prior to the effective date of this lease, the lessor shall, without cost 
to the lessee herein, cause to be made all alterations nécessary to fit the prem- 
ises for use and occupancy by the said lessee; such alterations to be made 
in accordance with the “ Memorandum of proposed changes” in the Motors 


Service Building dated February 18, 1922, attached hereto, and made a part 
hereof. 


In view of this provision in the lease it must be assumed either that 
the painting was not necessary to fit the premises for use and 
occupancy by the Veterans’ Bureau or that the lessor was obligated 
to have the painting done without cost to the lessee. In either event, 
the expenditure of public funds for said painting would be un- 
necessary and unauthorized. As hereinbefore stated, neither Mr. 
Kile nor Mr. Jay had been authorized to contract on behalf of 
the United States Veterans’ Bureau for the painting in question, 
and it is well settled that any one entering into a contract with an 
officer of the Government is chargeable with notice of the limita- 
tions upon the authority of said officer to bind the United States. 
1 Comp. Gen., 693. See also Hume v. United States, 132 U.S., 406. 
The lease also provides “that the lessor shall, at his own expense, 
make all necessary repairs to said premises during the life of this 
lease.” If the painting in this case is net to be regarded either 
as a change or alteration necessary to fit the premises for use and 
occupancy by the United States Veterans’ Bureau or as a repair, 
within the provisions in the lease which specifically obligate the 
lessor to bear the expense of such changes, alterations, and repairs, 
then it must be regarded as an improvement to the property and 
as having been done to preserve and protect the property, rather 
than to meet any necessary requirement of the Government. There- 
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fore, it would seem to be clear that the expense in question is not a 
proper charge against the United States. See 5 Comp. Dec., 478; 
6 éd., 943; 18 id., 70. 

Upon a review of the matter no difference is found, and the dis- 
allowance is sustained. 


LONGEVITY PAY—SERVICE OF ENLISTED MEN OF THE NAVY AS 
EITHER TEMPORARY OR NAVAL RESERVE FORCE OFFICERS. 


Service of enlisted men of the Navy during the World War as either temporary 
officers or as officers of the Naval Reserve Force was not “ enlisted service ” 
and may not be counted in computing their longevity pay under section 10 
of the act of June 10, 1922, 42 Stat., 630. 


Comptroller General McCarl to the Secretary of the Navy, March 29, 1923: 

I have your letter of January 19, 1923, requesting decision as to 
whether enlisted men of the Navy are entitled to count service ren- 
dered by them during the World War as temporary officers of the 
Navy or as officers in the Naval Reserve Force in computing their 
longevity pay under the provision in section 10 of the act of June 
10, 1922, 42 Stat., 630, as follows: 


* * * ‘In lieu of all permanent additions to pay now authorized for en- 


listed men of the Navy and Coast Guard, they shall receive, as a permanent 
addition to their pay, an increase of 10 per centum on the base pay of their 
rating upon completion of the first four years of enlisted service, and an addi- 
tional increase of 5 per centum for each four years’ service thereafter, the total 
not to exceed 25 per centum. 


Under this enactment only enlisted service may be counted. 

The act of May 22, 1917, 40 Stat., 85, authorized the appointment 
of enlisted men of the Navy as temporary officers in the Navy, and 
in section 7 thereof provided: 


* * * ‘That the rights, benefits, privileges, and gratuities of all enlisted 


men of the Navy and Marine Corps now authorized by law shall not be lost or 
abridged in any respect whatever by their acceptance of temporary commissions 
or warrants hereunder; * * *, 


and further that upon termination ef the temporary appointments 
the enlisted men shall revert to the rating from which temporarily 
advanced. 


The act of July 11, 1919, 41 Stat., 141, provides: 


Any enlisted man of the Navy or Marine Corps who has been or may be dis- 
charged to enable him to accept appointment as a commissioned or warrant 
officer in the Naval Reserve Force or Marine Corps Reserve, and who reenlists 
in the Navy or Marine Corps after the termination of his reserve service, shall 
be entitled, in computing service for retirement, to credit for all active reserve 
service; and if he reenlists in the Navy or Marine Corps within four or three 
months, respectively, from the date of the termination of his service as an 
officer of the Reserve he shall be restored to the grade or rank held by him 
before being discharged to accept such commission or warrant, and his service 
in the Regular Navy or Marine Corps, including his active service in the Naval 
Reserve Force or Marine Corps Reserve, shall be regarded as continuous for 
purposes of continuous-service pay: * * * 


Enlisted service is service rendered under and by virtue of an 
enlistment as distinguished from service rendered under and by vir- 
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tue of an appointment. The service rendered by an enlisted man as 
a temporary officer or as an officer of the reserve was under and by 
virtue of his appointment and not his enlistment. Service as a tem- 
porary or reserve officer is therefore not enlisted service. 

The effect of the provision in the act of May 22, 1917, swpra., was 
that such service as a temporary officer was to be taken and con- 
sidered as the equivalent of enlisted service so far as it affected the 
rights, benefits, privileges, and gratuities of such enlisted men under 
the then existing laws, but it has no application to rights and 
benefits created by subsequent laws, which are determined by the 
terms of the laws creating such rights and benefits. 

Likewise, the act of July 11, 1919, had the effect of preserving the 
continuity of service of an enlisted man discharged to accept an 
appointment in the Naval Reserve Force who reenlisted within four 
months from the termination of his reserve service and his right 
to the consequent continuous service pay under the then existing 
laws, but it has no application as to what service shall be counted 
for computing longevity pay of enlisted men in the Navy under the 
act of June 10, 1922, which is not dependent upon continuous 
service. 

I have to advise therefore that as the prior service rendered by 
an enlisted man as a temporary officer or as an officer in the Naval 


Reserve Force during the World War is not “enlisted service,” 
such service may not be included in computing the longevity pay of 
enlisted men in the Navy under the act of June 10, 1922. 


TRANSPORTATION OF DESTITUTE AMERICAN SEAMEN. 


The fact that an able-bodied American seaman may refuse to perform any 
service while being transported to a port of the United States under an 
arrangement made by an American consular officer does not entitle the 
master of the vessel to any allowance or compensation in addition to the 
fixed maximum rate authorized under section 4578, Revised Statutes, as 
amended. 

When a disabled destitute American seaman has been returned to a port of 
the United States by direction of an American consular officer the differ- 
ence between the actual cost of subsistence and the amount paid under the 
agreement made between the consular officer and the master of the vessel 
in accordance with the provisions of section 4578, Revised Statutes, as 
amended, may be accepted as the proper additional amount to be allowed 
by the Comptroller General. 


Decision by Comptroller General McCarl, March 29, 1923: 

Walter Wrightson applied February 16, 1923, for review of settle- 
ment No. S-9820, dated November 4, 1922, wherein was allowed only 
$20 on account of his claim for the transportation of two destitute 
American seamen. 

It appears that claimant, who was master and owner of the 
schooner Copperfield, furnighed transportation to L. Van Buskirk 
and P. Respino, destitute American seamen, from Las Palmas, 
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Canary Islands, to Mobile, Ala., in accordance with consular cer- 
tificate, dated at Las Palmas, Canary Islands, August 16, 1922. The 
voyage, which was by sailing vessel, covered a period of 32 days, and 
the vice consul certified that the claimant would be entitled to re- 
ceive $20 for each seaman, provided the voyage continued beyond a 
period of 30 days. He further certified that Seaman L. Van Buskirk 
was afflicted with an injured foot which would make it impossible 
for him to perform heavy work or any work which would require 
the regular use of his foot. 

Section 4578, Revised Statutes, as amended by the acts of June 26, 
1884, 23 Stat., 55, and June 19, 1886, 24 Stat., 83, in so far as herein 
applicable, provide as follows: 

All masters of vessels of the United States, and bound to some port of the 
same, are required to take such destitute seamen on board their vessels, at the 
request of consular oflicers, and to transport them to the port in the United 
States to which such vessel may be bound, on such terms, not exceeding ten 
dollars for each person for voyages of not more than thirty days, and not 
exceeding twenty dollars for each person for longer voyages, as may be agreed 
between the master and the consular officer when the transportation is by 
sailing vessel; and the regular steerage-passenger rate, not to exceed two 
cents per mile, when the transportation is by steamer; and said consular officer 
shall issue certificates for such transportation, which certificates shall be 
assignable for collection. If any such destitute seaman is so disabled or ill as 
to be unable to perform duty, the consular officer shall so certify in the cer- 


tificate of transportation, and such additional compensation shall be paid as 
the First Comptroller of the Treasury shall deem proper. 


The compensation for transporting destitute seamen by sailing 
vessel under this act is to be a lump sum fixed by agreement be- 
tween the master and the consular officer not exceeding $10 for each 
seaman for voyages not exceeding 30 days and not exceeding $20 
for each person for longer voyages. 

Claimant stated that he considered that he should be paid $50 
each for the two passengers, as the amount indicated in the certifi- 
cate was not sufficient to pay for their food, notwithstanding the 
inconvenience to which he was subjgcted by being required to carry 
these men, the schooner not being equipped to carry persons in addi- 
tion to his crew. He further stated that P. Respino absolutely 
refused to do any work, and it is urged that additional compensation 
should be received for him as well as for the injured seaman who 
was unable to work. The actual cost for furnishing these men food 
was shown to be $0.77 per man per day. 

The collector of customs at Mobile, Ala., certified that the voyage 
covered a period of 32 days. In accordance with the action of the 
consular officer claimant was entitled to receive $20 for the trans- 
portation of each man and such additional compensation on account 
of the injured man as the Comptroller General might deem proper. 
The maximum authorized allowance for the transportation of an 
able-bodied seaman is $20 and no additional compensation can be 
allowed due to the fact that such seaman did not work. 
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The cost of subsistence for the injured man for the voyage is 
shown to have been $24.64, being 32 days at $0.77 per day. There 
appears to have been incurred no other actual expense incident to the 
transportation of the injured destitute seaman. Such amount is 
more than the maximum amount authorized by law for the trans- 
portation of an able-bodied seaman. Due to the injury partially 
incapacitating Seaman L. Van Buskirk, the difference, $4.64, between 
the actual cost incurred by transporting such man and the amount 
authorized by law, is considered as a proper additional allowance 
to the $20 each for the transportation of each seaman, being $20 
multiplied by 2 equals $40 plus $4.64 equals $44.64. . 

Upon review of the matter the settlement is revised and $24.64 is 
certified due the claimant in addition to the $20 heretofore allowed. 


ADDITIONAL COMPENSATION—UNCLASSIFIED EMPLOYEES OF 
THE QUARTERMASTER CORPS IN THE PHILIPPINE ISLANDS. 


The prohibition against the payment of additional compensation to civilian 
employees whose pay is adjustable from time to time through wage boards 
or similar authority is applicable to the unclassified employees of the Quar- 
termaster Corps in the Philippine Islands whose pay is adjusted by a board 
of commissioned officers designated as a wage board. 


Comptroller General McCarl to the Secretary of the Treasury, March 29, 
1923: 


By indorsement dated March 5, 1923, on letter dated March 3, 
1923, from the Quartermaster General, decision is requested whether 
the native unclassified employees of the Quartermaster Corps in the 
Philippine Islands are entitled to the additional compensation pro- 
vided for certain civilian employees of the Government under section 
6 of the act of March 3, 1921, 41 Stat., 1308, and section 2 of the act 
of June 29, 1922, 42 Stat., 713. 

Each of the sections referred to contains a proviso as follows: 


The provisions of this act shall not apply to the following * * * employees 
whose pay is adjustable from time to time through wage boards or similar 
authority to accord with the commercial rates paid locally for the same class 
of service. 


The native unclassified employees of the Quartermaster Corps in 
the Philippine Islands are paid from lump-sum appropriations and 
their pay is adjustable from time to time through a board of three 
commissioned officers, one from the Quartermaster Corps, one from 
the Engineer Corps, and one from the Ordnance Department of the 
Army. This board of officers was regularly designated as a wage 
board and the official report of its proceedings shows that the pay 
schedules as fixed by it for employees now under consideration were 
fixed with reference to the commercial rates paid locally and with the 
definite understanding that the rates thus fixed would be the total 
compensation of the employees affected and that said employees 
would not receive the additional compensation provided by statute 
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for certain other employees and commonly referred to as “ the 
bonus.” It is understood also that in accordance with the under 
standing and action of the board which fixed the rates of compen- 


sation of these employees they have not been paid the so-called 
“bonus ” since July 1, 1921. 

In view of the terms of the proviso hereinbefore quoted and the 
means and basis of fixing the compensation of this class of employees 
as indicated in the preceding paragraph it must be held that said 
employees are not entitled to the additional compensation referred to 
in section 6 of the act of March 3, 1921, and section 2 of the act of 
June 29, 1922, hereinbefore cited. 


The decision of the Comptroller of the Treasury of June 25, 1921, 
27 Comp. Dec., 1077, has no application to the case here presented. 


TRAVEL ALLOWANCE—ENLISTED MEN OF THE NAVY. 


This decision involves numerous questions relating to travel allowance payable 
to enlisted men of the Navy under the act of September 22, 1922, 42 Stat., 
1021. It sets forth, consecutively, each question submitted with its answer. 
For points involved see decision. 


Comptroller General McCarl to the Secretary of the Navy, March 30, 1923: 

There has been received your letter of December 15, 1922, sub- 
mitting a proposed circular of instructions prepared by the Pay- 
master General of the Navy in the matter of travel allowances to 
enlisted men of the Navy under the act of September 22, 1922, 42 
Stat., 1021, with request for an expression of views as to whether the 
instructions in so far as they involve disbursements are in conformity 
with the law. 


The paragraphs of the proposed circular, with suggestions for 
changes therein, are set forth in their order. 


1. The Act of 22 September, 1922, is as follows: 

“An Act to amend section 126 of the National Defense Act, approved June 3, 
1916, as amended. ” 

“ Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 126 of the National 
Defense Act, approved June 3, 1916, as contained in section 3 of an Act entitled 
‘An Act permitting any person who has served in the United States Army, 
Navy, or Marine Corps in the present war to retain his uniform and personal 
equipment and to wear the same under certain conditions,’ approved February 
28, 1919, be and hereby is, amended to read as follows: 

“Sec, 126. Hereafter an enlisted man discharged from the Army, Navy, or 
Marine Corps, except by way of punishment for an offense, shall receive 5 cents 
per mile for the distance from the place of his discharge to the place of his ac- 
eeptance for enlistment, enrollment or muster into the service: Provided, That 
for sea travel involved in travel between place of discharge and place of accept- 
ance for enrollment, enlistment or muster into the service only transporation 
in kind and subsistence enroute shall be allowed: Provided further, That en- 
listed men under the age of eighteen discharged on the application of either of 
their parents or legal guardian shall be furnished with transportation in kind 
from the place of discharge to the railroad station at or nearest to the place 
of acceptance for enlistment, or to their home if the distance thereto is no 
greater than from the place of discharge to the place of acceptance for enlist- 
ment, but if the difference be greater they may be furnished transportation in 
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kind for a distance equal to that from the place of discharge to the place of 
acceptance for enlistment. 

Approved September 22, 1922.” 

2. Under the foregoing act, enlisted men of the Navy are entitled upon dis- 
charge (except for causes hereinafter mentioned) to travel allowance at the 
rate of 5 cents per mile for all land travel (both within the United States and 
abroad) and to transportation in kind (including subsistence) for sea travel in- 
volved, from the place of actual discharge to the place of acceptance for en- 
listment only. 


Due to the difficulty of enumerating with certainty all of the dis- 
charges for which men may not be entitled to travel allowance, and 
as travel allowance is payable via shortest usually traveled routes, it 
is suggested that the second instruction be amended to read as fol- 
lows: 


2. Under the foregoing act, enlisted men of the Navy (other than in excep- 
tional cases) are entitled upon discharge to travel allowance via the shortest 
usually traveled route at the rate of 5 cents per mile for all land travel (both 
within the United States and abroad) and to transportation in kind (includ- 
ing subsistence) for sea travel involved, from the place of actual discharge to 
the place of acceptance for enlistment only. (See paragraph 4.) 


3. Discharges by way of punishment for an offense are only those which are 
given pursuant to sentence of court-martial, and such discharges do not entitle 
a man to either travel allowance or transportation in kind. An exception 
to this, however, is the case of naval prisoners who under prior law are en- 
titled upon discharge to transportation and subsistence as heretofore. 


It is thought desirable that the instruction should not exclusively 
confine the effect of the words “ by way of punishment for an offense ” 
to discharges pursuant to sentences of court-martial, and it is accord- 
ingly suggested that the words “ are only ” be stricken out after the 
word “ offense ” and there be substituted therefor the word “ include.” 


4. Discharges given for all causes, except the following, entitle a man to 
travel allowance: 

(1) Pursuant to sentence of court-martial. 

(2) For the convenience of the man. (See par. 7, re men discharged for 
purpose of reenlisting.) 

(8) To enable a man to accept an appointment, warrant, or commission. 

(4) For fraud. 

(5) For underage, not upon request of parent or guardian 


(6) For underage upon request of parent or guardian, if under eighteen years 
of age on date of discharge. (See par. 6.) 

5. The act of 3 March, 1915, provides for the discharge of men under the age 
of 18 years at time of enlistment, upon application of parent or guardian. 
Therefore men so discharged and who are 18 years of age or over on date of 
discharge are entitled to travel allowance under the general conditions of 
paragraph 2 thereof. (26 Comp. Dec., 587; 8S. A. M. 5098.) 


Paragraph 4 indicates that the classes (1) to (6) are all-inclusive 
of conditions of discharge upon which travel allowance is not au- 
thorized, and by inference creates the presumption that if a discharge 
does not come within one of these six enumerated classes the travel 
allowance is authorized. 

Classes (1) to (6) were not all-inclusive for travel allowance au- 
thorized under preceding statutes which similarly contained the pro- 
vision “except for discharge by way of punishment for an offense,” 
and have been denied under statutes so worded in several other 
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cases—as discharge because of desertion without trial; on account of 
imprisonment under sentence of a civil court; or because tried and 
convicted by civil authorities, although turned over to naval authori- 
ties on suspended sentence. 9 Comp. Dec., 517; 14 id., 116; 24 id., 52. 

The act of March 3, 1915, 38 Stat., 931, referred to in paragraph 5, 
provides: 

That hereafter no part of any appropriation for the naval service shall be 
expended in recruiting seamen, ordinary seamen, or apprentice seamen unless, 
in case of minors, a certificate of birth or a verified written statement by the 
parents, or either of them, or in case of their death a verified written statement 
by the legal guardian, be first furnished to the recruiting officer, showing appli- 
cant to be of age required by naval regulations, which shall be presented with 
the application for enlistment; except in cases where such certificate is un- 
obtainable, enlistment may be made when the recruiting officer is convinced 
that oath of applicant as to age is credible; but when it is afterwards found, 
upon evidence satisfactory to the Navy Department, that recruit has sworn 
falsely as to age, and is under eighteen years of age at the time of enlistment, 
he shall, upon request of either parent, or in case of their death, by the legal 
guardian, be released from service in the Navy, upon payment of full cost of 
first outfit, unless, in any given case, the Secretary, in his discretion, shall re- 
lieve said recruit of such payment. 

The Government may void a minority enlistment fraudulently en- 
tered into and when so voided by a discharge for under age no travel 
allowance is authorized, other than in the case of “enlisted men 
under the age of eighteen discharged on the application of either 
of their parents or legal guardian,” for whom the following express 
provision for transportation in kind is made in the act of September 
29, 1922: 


* * * transportation in kind from the place of discharge to the railroad 
station at or nearest to the place of acceptance for enlistment, or to their home 
if the distance thereto is no greater than from the place of discharge to the 
place of acceptance for enlistment, but if the difference be greater they may 
be furnished transportation in kind for a distance equal to that from the place 
of discharge to the place of acceptance for enlistment. 


The classes of men of the Navy discharged for underage enlist- 
ment other than those for which travel allowance in the form of 
transportation in kind is thus expressly provided for are— 


Those discharged for underage at time 6f enlistment without the application 
of parents or guardians, whether they are under or over eighteen years of age 
at date of discharge. 

Those discharged for underage at time of enlistment who at time of dis- 
charge are over eighteen—regardless of application therefor by parents or 
guardian. 

It is accordingly suggested as to paragraph 4 that at the end of 
subparagraph (5) there be added the words “ whether over or under 
eighteen years of age at date of discharge, or if over eighteen at date 
of discharge regardless of request of parent or guardian”; that at 
the end of subparagraph (6) there be added the words “ other than 
as provided in paragraph 6”; that the words “ See par. 6” in conse- 
quence be stricken out; and that paragraph 5 be entirely eliminated. 

As to paragraph 4 the further suggestion is made that in view of 
the difficulty of formulating a complete statement of discharges for 
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causes for which travel allowance is not payable the first two lines 
of said paragraph be stricken out and in lieu there be inserted the 
following: 


Travel allowance should not be paid nor transportation or subsistence in 
kind furnished for discharges for the following causes: (Here enumerate such 
discharges as heretofore indicated.) 


and that after the enumeration of the 9 causes there be added a sub- 
paragraph (10) as follows: 


(10) Discharges for other exceptional causes for which no precedent ean 
be found. 


As thus reconstructed paragraph 5 would be eliminated and para- 
graph 4 would read: 


Travel allowance should not be paid nor transportation or subsistence in 
kind furnished for discharges for the following causes: 

(1) Pursuant to sentence of court-martial. 

(2) For the convenience of the man. (See par. 7, re men discharged for 
purpose of reenlisting.) 

(3) To enable a man to accept an appointment, warrant, or commission. 

(4) For fraud. 

(5) For underage, not upon request of parent or guardian, whether over or 
under eighteen years of age at date of discharge, or, if over eighteen at date 
of discharge, regardless of request of parent or guardian. 

(6) For underage, upon request of parent or guardian, if under eighteen 
years of age on date of discharge, other than as provided in paragraph 6. 

(7) Because of desertion without trial. ; 

(8) On account of imprisonment under sentence of civil court. 

(9) Because tried and convicted by civil authorities. 

(10) For other exceptional causes for which no precedent can be found. 


6. A special proviso in the act of 22 September, 1922, directs the fur- 
nishing in kind of transportation (which includes subsistence or cash in lieu 
thereof) to enlisted men who are discharged on the application of either of 
their parents or their legal guardian, if such enlisted men are under eighteen 
years of age at time of discharge. Such transportation shall be furnished 
from the place of discharge to one of the following places at the option of 
the man: 

(1) The station at or nearest to the place of acceptance for enlistment. 

(2) The man’s home as stated in the service record or as disclosed in the 
application of parent or guardian, if the distance thereto be no greater than 
to the place of acceptance. 

(3) A station enroute to the man’s home within the same mileage distance 
as to place of acceptance, when the home is at a greater distance than to place 
of acceptance. 


As the act of September 22, 1922, confines its authorization for 
travel allowance for men thus discharged for underage to “ trans- 
portation in kind” only and there is an absence of other statutory 
authority therefor, it is suggested that the words in the first para- 
graph of this instruction “(which includes subsistence or cash in 
lieu thereof)” be eliminated. 


7. It is to be noted that the cause of discharge and not the kind of dis- 
charge given determines the right to travel allowance, and therefore it is 
necessary that the cause of discharge be clearly stated on S. and A. Form 
35-d, viz: For own convenience; to accept appointment; expiration of enlist- 
ment; etc, 
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8. The act of 4 June, 1920, reads in part as follows: 

“That in case any enlisted man * * * who since the 11th day of Novem- 
ber, 1918, has been or hereafter shall be discharged from any branch or class 
of the naval service for the purpose of reenlisting in the Navy or Marine 
Corps or heretofore has extended or hereafter shall extend his enlistment 
therein, he shall be entitled to * * * travel pay as authorized in section 
3 .* * * of the Act * * * approved February 28, 1919.” 

The act of 22 September, 1922, amends section 3 of the act of 28 February, 
1919, referred to above by making the “ place of acceptance for enlistment ” 
the point to which travel allowance must be computed when credited to a man 
on first extension of enlistment or on discharge to reenlist in the Navy or 
Marine Corps. 


9. An enlisted man who extends his original term of enlistment is entitled 
to travel allowance for the first extension thereof which is payable on the 
date of expiration of such original term of enlistment. This travel allowance 
shall be computed from the place where the man may be on the date of 
expiration of the original term of his enlistment, to the place of acceptance 
for such enlistment. On actual discharge from his extended enlistment he 
is entitled to a second travel allowance from the place of discharge to the 
place of acceptance for such extended enlistment and not to the place where 
his extension became effective. To receive the second travel allowance the 
man must be actually discharged as no right to travel allowance accrues 
except on a first extension. 


As to the travel allowance on discharge from the enlistment as 
extended—the second travel allowance—it is understood that the 
purpose of the instruction is that it shall be computed to the place 
where the man was accepted for the original term of the enlistment 
as thus extended; or, in other words, that the second travel allow- 
ance, payable on discharge from the term as extended, shall be 
computed to the identical place to which the computation for the 
first travel allowance at the expiration date of the original term is 
made; which appears in accord with 27 Comp. Dec., 305, 381, 729, 
and procedure thereunder. This being the effect to be accomplished 
it is suggested that there be eliminated the words “such extended 
enlistment and not to the place where his extension became effective ” 
and in lieu there be inserted the words “the enlistment thus ex- 
tended,” making the completed instruction thus changed read: 


9. An enlisted man who extended his original term of enlistment is entitled 
to travel allowance for the first extension thereof, which is. payable on 
the date of expiration of such original term of enlistment. This travel al- 
lowance shall be computed from the place where the man may be on the date 
of expiration of the original term of his enlistment to the place of acceptance 
for such enlistment. 

On actual discharge from his extended enlistment he is entitled to a second 
travel allowance from the place of discharge to the place of acceptance for the 
enlistment thus extended. To receive the second travel allowance: the man 
must be actually discharged, as no right to travel allowance accrues except 
on a first extension. 


10. A man whose first extension of enlistment becomes effective when in a 
foreign port is entitled to travel allowance at the rate of five cents per mile 
from such port to place of acceptance for enlistment over the shortest usually 
traveled land route, but if travel can not be performed by land, then travel 
allowance should be computed from the nearest port in the United States to 
which the man could be furnished transportation from said foreign port via 
a regular line of merchant steamers. (Comp. Dec., 13 Dec. 1920; Feb. 16, 
1921.) 
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As the travel allowance is payable via the shortest usually traveled 
route, whether land or water, the following is suggested as a substi- 
tute for the proposed instruction: 


10. A man discharged in a foreign port for purposes of reenlisting in the 
Navy or Marine Corps or whose first extension of enlistment becomes effective 
in a foreign port, if such discharge or extension shall have occurred on or after 
September 22, 1922, is entitled to travel allowance from such port to the place 
of his acceptance for enlistment computed by the shortest usually traveled 
route, and such travel allowance shall consist of 5 cents per mile for such 
portion of the distance thus computed as is land travel only. (See paragraph 9.) 


11. The travel allowance of a man whose first extension of enlistment 
becomes effective while at sea should be computed from the port in the United 
States at which the vessel next arrives unless the vessel arrives first at a 
foreign port, in which case travel allowance will be computed as if extension 
became effective while in such foreign port. (See preceding paragraph ; Comp. 
Dec., 13 Dec. 1920.) 

As the allowance is equally computed from the next port at which 
the vessel arrives, whether it be a United States port or a foreign 
one, and in either event via the shortest usually traveled route, the 
following is suggested as a substitute instruction: 


The travel allowance of a man whose first extension of enlistment becomes 
effective while at sea shall be computed from the port at which the vessel 
next arrives to the place of accentance for enlistment via the shortest usu- 
ally traveled route. If said port be a foreign port the computation shall be 
as indicated in paragraph 10. ' 


12. Enlisted men on transfer from the regular Navy to the Fleet Naval Re- 
serve, Classes 1-C and D, are entitled to the same travel allowance on transfer 
as if regularly discharged on such date, but such travel allowance is not pay- 
able until date of actual release from active duty. 

Enlisted men of the Navy who on the date of the completion of 
their term of enlistment are transferred to the Fleet Naval Reserve, 
Class 1-C or D, are discharged from the Navy as of that date for 
the purpose of travel allowance, notwithstanding the usual certificate 
evidencing the discharge may not have issued and without regard to 
whether as reserves their status following the transfer be that of 
active or inactive duty. See in this connection act of August 29, 1916, 
89 Stat., 589; 25 Comp. Dec., 609; 24 id., 179. 

Men transferred from the Navy to the Fleet Naval Reserve, Class 
1-D, at other than at expiration of enlistment, whose status as 
reserves becomes upon the transfer that of inactive duty, are entitled 
to travel allowance. See, in this connection, 25 Comp. Dec., 310. 

It is therefore suggested that this instruction be amended to 
read: 

12. Enlisted men transferred from the regular Navy to the Fleet Naval Re- 
serve, Class 1-C or D, on the date of the expiration of their enlistment in the 
Navy, are entitled upon the transfer to travel allowance as prescribed in para- 
graph 2. 

Enlisted men transferred from the Navy to the Fleet Naval Reserve, Class 
1-D, at other than at expiration of enlistment, whose status as Reserves be- 


comes upon the transfer that of inactive duty, are entitled to travel allowance 
as prescribed in paragraph 2, 
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13. Enlisted men of the Naval Reserve Force, upon recall to and subsequent 
release from active duty, are entitled to transportation in kind and subsistence, 
or cash in lieu of the latter, from and to their homes. 


It is suggested that after the word “entitled ” there be inserted 
the word “only” and after the word “subsistence” there be in- 
serted “and transfers en route,” making the amended instruction 
read : 


13. Enlisted men of the Naval Reserve Force, upon recall to and subsequent 
release from active duty, are entitled only to transportation in kind and sub- 
sistence and transfers en route, or cash in lieu of said subsistence and trans- 
fers, from and to their homes, as provided in annual appropriation acts. 
(See acts of July 1, 1922, 42 Stat., 790, and January 22, 1923, Public No. 384, 
pages 4 and 5.) 


The reason for the confinement of this right to transportation in 
kind and subsistence and transfers is the fact that the effect of the 
act of September 22, 1922, is to eliminate the provision for mileage 
in the act of February 28, 1919, which it amends and supersedes: 


That naval reservists duly enrolled who have been honorably released from 
active service since November eleventh, nineteen hundred and eighteen, or 
who may hereafter be honorably released from active service, shall be en- 
titled likewise to receive mileage as aforesaid. 


and as the act of September 22, 1922, does not substitute other pro- 
vision for such reservists on release from active service they are con- 
fined in this respect to the provision for transportation in kind and 
subsistence and transfers or cash in lieu of subsistence and trans- 
fers for “enlisted men of the Naval Reserve Force” as authorized 
in the annual appropriation acts. 


14. Enlisted men of the regular Navy, who are discharged when on furlough 
without pay, are not entitled to either travel allowunce or tranportation in 
kind. (1 Comp Gen., 339.) 


15. Enlisted men of the regular Navy, upon being retired, are entitled to 


transportation in kind and subsistence to their homes. (Art. 1712 (2), N. R. 
1920.) 


16, Enlisted men discharged pursuant to medical survey are entitled to the 
regular travel allowance set forth in paragraph two hereof. However, under 
the terms of the act of March 3, 1901 (81 Stat., 1030), and of the naval app. 
act of 1 July, 1922, they may be furnished transportation and subsistence, or 
cash in lieu of the latter, to their homes, if residents 6f the United States. 
The furnishing of travel allowance or transportation and subsistence in lieu 
thereof shall be at the option of the men. 


Other than the changes above suggested no reason is now apparent 
why the instructions may not be promulgated. 

It is to be understood, however, in this as in other submissions of 
instructions, that the legal effect of the instructions must be for 
determination by this office when particular facts arise bringing 
them into question, and that the instructions must thereafter be 
subject to such interpretation as may then be made. 

You advise me that notice of the enactment of the act of September 
92, 1922, was not published to the naval service until September 30, 
1922; that probably between those two dates payments were made 
upon computation of distance to “ bona fide home,” as provided in 
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the act of February 28, 1919; and that since September 30, 1922, it 
is more than probable that payments have been made based on a 
computation of distance to place of enlistment instead of place of 
acceptance for enlistment. In view of the delay in publication and 
of the fact that the records of the Navy Department have not here- 
tofore shown the place of acceptance for enlistment, but only the 
place of enlistment, you request that I permit the allowance of pay- 
ments heretofore made wherein there may be errors because of these 
two facts, 

The question involved appears a practical one. Due to the lack of 
administrative record giving the needed information as to place of 
acceptance for enlistment as outlined in the cases of discharges oc- 
curring on and after September 22, 1922, and prior to your submis- 
sion, and of inability at this time to properly supply this lack of 
record, credit will be given for such payments computed to place 
of bona fide home or place of enlistment at the option of the man 
in lieu of to the place of acceptance for enlistment if in other respects 
correct. It is understood that the records on and after December 
26, 1922, contain the necessary information required by the enact- 
ment, and payments thereafter will be made accordingly. 


SUBSISTENCE, PER DIEM IN LIEU OF, CUSTOMS SERVICE. 


The provision in section 5 of the act of March 4, 1923, 42 Stat., 1454, for the 
allowance to officers and employees of the Customs Service of “ actual ex- 
penses incurred for subsistence” while traveling on duty is exclusive and 
precludes the allowance of a per diem in lieu of subsistence to such officers 
and employees. 

Comptroller General McCarl to the Secretary of the Treasury, March 30, 

1923: 


I have your letter, dated March 17, 1923, in which after inviting 
attention to section 5 of the act of March 4, 1923, which provides for 
actual expenses incurred for subsistence for customs officers and em- 
ployees, you request to be advised whether its terms permit providing 
by regulations for the granting of a per diem allowance in lieu of 
expenses for subsistence, citing as authority therefor the act of 
August 1, 1914, 38 Stat., 680. 

The act of March 4, 1923, 42 Stat., 1454, which contains the au- 
thority for the incurrence of such expenses, provides: 


Sec. 5. That all customs officers and employees, including customs officers and 
employees in foreign countries, in addition to their compensation shall receive 
their necessary traveling expenses and actual expenses incurred for subsistence 
while traveling on duty and away from their designated station, and when 
transferred from one official station to another for duty may be allowed, within 
the discretion and under written orders of the Secretary of the Treasury, the 
expenses incurred for packing, crating, freight, and drayage in the transfer of 
their household effects and other personal property, not exceeding in all five 
thousand pounds. 


The act of April 6, 1914, 38 Stat., 318, provides in part, that— 


On and after July first, nineteen hundred and fourteen, unless otherwise 
expressly provided by law, no officer or employee of the United States shall be 
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allowed or paid any sum in excess of expenses actually incurred for subsistence 
while traveling on duty outside of the District of Columbia and away from his 


designated post of duty, nor ~~ sum for such expenses actually incurred in 
excess of $5 per day; * * 


What may be enaidanel as a complement to this act, the act of 
August 1, 1914, 38 Stat., 680, as amended, provides: 


Sec. 18. That the heads of executive departments and other Government 
establishments are authorized to prescribe per diem rates of allowance not 
exceeding $4 in lieu of subsistence to persons eigaged in field work or travel- 
ing on official business outside of the District of Columbia and away from their 
designated posts of duty when not otherwise fixed by law. 


It will be observed that, while the act of July 1, 1914, first cited, 
limits payment of subsisience to $5 per day actual expense, and the 
act of August 1, 1914, authorizes heads of departments to prescribe 
per diem allowance of not exceeding $4 in lieu of subsistence, yet 
both of these provisions are coupled with the condition that the 
authority so granted is effective “unless otherwise expressly pro- 
vided by law.” 

The act of March 4, 1923, now considered, provides specifically 
for “ actual expenses incurred for subsistence,” and such provisions 
of this kind have been, of necessity, determined to be exclusive of 
any other method of reimbursing the cost of subsistence. Decision, 
dated July 14, 1922, 11 MS. Comp. Gen., 685; 24 Comp. Dec., 4. It 
can not then be construed, as suggested, that the act of August 1, 
1914, is a general authority applicable to all travel performed in 
connection with official business, and that, in consequence, provisions 
should be made in the regulations to be issued under act of March 4, 
1923, for granting a per diem to officers and employees who may elect 
to receive the allowance in lieu of actual expenses when traveling 
officially. 

Accordingly I have to inform you that the act of March 4, 1923, 
does not authorize providing by regulations for a per diem in lieu 
of actual subsistence. 


— 


EMPLOYMENT OF CIVILIANS IN COMMISSARY STORES AT NAVAL 
STATIONS. 


There is no authority for the employment of civilian personal services in the 
conduct of naval commissary stores, the appropriations for “ Provisions” 
and “ Maintenance” in the act of July 1, 1922, 42 Stat., 800, 801, not 
being applicable to the employment of civilian services for the conduct of 
such stores, and there being no authority to increase the selling price of 


commissary supplies and use the increase for the hire of civilian help for 
the purpose. 


Comptroller General McCarl to the Secretary of the Navy, March 30, 1923: 
I have your letter of March 3, 1923, reading: 


The act of March 3, 1909, 35 Stat., 768, provides: 

“ Hereafter such stores as the Secretary of the Navy may designate may be 
procured and sold to officers and enlisted men of the Navy and Marine Corps. 
also to civilian employees at naval stations beyond the continental limits of 
the United States and in Alaska, under such regulations as the Secretary of the 
Navy may prescribe.” 


DECISIONS OF THE COMPTROLLER GENERAL, 621 


It is under authority of this statute that the cemmissary stores at various 
naval stations in the United States and in the insular possessions are operated. 
The cost of the articles procured for sale is charged to the appropriation “ Pro- 
visions Navy” and it has been the practice to add to the cost price a sufficient 
amount to pay the incidental expenses in connection with the sale, such as 
paper, twine, packing materials, and office supplies. The percentage added to 
the sale price is intended only to cover the incidental expenses of sale without 
making any additional profit, although where a profit does accrue it is turned 
into the Treasury as a miscellaneous receipt. 

The personnel of the commissary stores has consisted of officers and enlisted 
men of the Navy detailed for that duty and not of civilian employees. Re- 
cently, however, requests have been received for the employment of civilian 
help in certain of the commissary stores, due to the fact that sufficient enlisted 
personnel has not been available for the work. The civilian services requested 
have been clerks, laborers, and drivers or chauffeurs for the delivery of the 
supplies. 

None of the estimates submitted to Congress under any of the naval appro- 
priations have specifically contemplated the employment of civilians for duty 
in commissary stores, but in view of the numerous requests which are being 
received it appears to be desirable to obtain your decision as to the authority 
of the department to pay civilians employed in commissary stores. It is, there- 
fore, requested that you render a decision as to the following propositions: 

First. Can the pay of clerks and other civilian employees necessary for the 
conduct of the commissary stores be paid from the appropriation “ Provisions 
Navy" provided a sufficient amount is added to the selling price of the articles 
sold in the commissary stores to reimburse the appropriation for the salaries of 
such employees. 

Second. If the answer to the foregoing question is in the negutive, is there 
any other appropriation which is available for the payment of the salaries of 
such employees? : 

The appropriation “ Provisions Navy” provides for “ expenses of handling 
provisions.” This language was inserted in the appropriat on several years 
ago primarily for the purpose of defraying the handling charges incurred at 
navy yards and at naval stations in connection with the issue of provisions 
to the vessels of the fleet and to other activities requiring same. Inasmuch as 
the articles sold in commissary stores consist primarily of provisions and are 
procured under the appropriation “ Provisions” it might be considered that 
this language would author.ze the payment of labor (other than clerical) in 
connection with the commissary stores from this appropriation. 

The appropriation “ Maintenance, supplies and accounts,” provides for 
“labor in general storehouses” with a further provision for clerical and other 
employees in supply departments at navy yards. The commissary stores are 
not general storehouses but they are a part of the supply activities at navy 
yards and it might be considered that this appropriation was intended to 
provide the clerical force necessary for handling all phases of supply activities 
at navy yards and naval stations. 

As a matter of policy it appears to the department that the practice which 
has been followed since the establishment of the commissary stores of utiliz- 
ing enlisted personnel for the work in such stores is the proper one, but exi- 
gencies arise from time to time where a sufficient number of enlisted men are 
not available for this duty and as a result the operation of the stores is 
seriously handicapped. 


The appropriations, “ Provisions,” 42 Stat., 800-801, and “ Mainte- 
nance,” 42 Stat., 801, referred to, do not make specific provision for 
the character of services contemplated, nor am I advised of any other 
appropriations which would be available. There would be no au- 
thority to add an amount to the selling price of articles and reim- 
burse the appropriation for expenditures for such salaries. I am 
constrained to hold that there is no authority for the employment of 


civilian personal services for the conduct of the facilities in 
question. 
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RENTAL ALLOWANCE—OFFICERS OF NAVY UNDER ARREST AND 
NOT FORMALLY DETACHED FROM SEA DUTY. 


Officers of the Navy with dependents, who are on sea duty and without 
formal detachment therefrom are placed under arrest and held upon board 
the ship upon which serving, are for the interim between arrest and action 
by the court-martial in a suspended sea duty status; if acquitted they 
are not in fact detached from sea duty and are entitled for such period 
to a rental allowance if their dependents be not in the occupancy of public 
quarters; if convicted they are detached from sea duty effective from 
date of arrest and are not entitled for such period to a rental allowance. 


Comptroller General McCarl to the Secretary of the Navy, March 31, 1923: 

I have, by your direction, the letter of the Judge Advocate General 
of the Navy, dated February 28, 1923, requesting decision whether 
an officer of the Navy, with dependents, who is placed under arrest 
but not detached from duty on board a vessel, is entitled to rental 
allowance under section 6 of the act of June 10, 1922, 42 Stat., 
628, during the period under arrest, while awaiting trial, and while 
on trial by court-martial, regardless of the result of the court- 
martial. 

Section 6 of the act of June 10, 1922, provides, in part: 


That each commissioned officer on the active list or on active duty below 
the grade of brigadier general or its equivalent, in any of the services men- 
tioned in the title of this Act, if public quarters are not available, shall be en- 
titled at all times, in addition to his pay, to a money allowance for rental of 
quarters, the amount of such allowance to be determined by the rate for one 
room * * *, Such rate for one room is hereby fixed at $20 per month for 
the fiscal year 1923, * * *. ‘The rental allowance shall accrue while the 
officer is on field or sea duty, * * * regardless of any shelter that may 
be furnished him for his personal use, if his dependent or dependents are not 
occupying public quarters during such period. * * * but no rental allow- 
ance shall be made to any officer without dependents by reason of his employ- 
ment on field or sea duty. 


It is assumed that the officer referred to was on “sea duty” at 
the time of his arrest; that if acquitted he will automatically resume 
his sea duty status on board the vessel on which he was serving at the 
time of his arrest and from which he has not been formally detached, 
and that pending his conviction or, acquittal by the court-martial he 
is accordingly in a status of suspension from the actual performance 
of sea duty. 

His right to rental allowance as an officer on “sea duty ” for the 
purposes of the rental allowance statute is, however, dependent upon 
whether his status is that of on “sea duty” or is not for this sus- 
pended period during which his orders assigning him to sea duty 
upon the particular vessel have not been formally revoked; or, in 
other words, whether there has been a detachment of him in fact 
from sea duty for this suspended period. 

This, in turn, depends upon whether the suspension from sea 
duty—which was a partial or minor exercise of the power of actual 
relief therefrom—becomes completed by his conviction or becomes 
nullified by his acquittal. 

If the suspension result in acquittal it will operate as a nullification 
of it for duty purposes from its inception and the officer is to be re- 
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garded as not detached in fact from sea duty by the arrest and in 
consquence as in a continuous sea duty status from date of arrest 
until date of acquittal and entitled accordingly to the rental 
allowance. 

On the other hand, if the culmination of the suspension be that of 
conviction it will operate as a detachment in fact of him from sea 
duty from the date of arrest, he will not have been in a sea-duty 
status thereafter, and he will accordingly not be entitled to the rental 
allowance after date of arrest. See, in this connection, 10 Comp. 
Dec., 795 ; 24 id., 351; 25 éd., 514; 4 d., 605; 6 id., 670; 1 Comp., Gen., 
367, 563; 2 id., 415; Sullivan v. United States, 32 Ct. Cl., 402. 

Your question is answered accordingly. 





PURCHASES—LUMBER OF UNUSUAL DIMENSIONS. 


Following the usual trade customs in dealing in lumber, payment is authorized 
in an otherwise proper case, for the number of board feet actually used in 
producing lumber of unusual dimensions rather than the number of board 
feet in the lumber actually delivered. 


Decision by Comptroller General McCarl, April 2, 1923: 

R. C. Craig, superintendent and special disbursing agent, Indian 
Service, requested February 23, 1923, review of settlement No. 
]-2037, dated September 21, 1922, disallowing credit claimed in his 
accounts for $15.49 as the difference between $47.38, paid March 
31, 1921, to the Hammond-Olsen Lumber Co. for sixty 12-inch and 
four 16-inch boards 14 by 2} inches, and $25.26 as computed by the 
auditing division of the General Accounting Office. 

The lumber was purchased from the Hammond-Olsen Lumber Co. 
at $125 a thousand board feet. The lumber actually delivered, cal- 
culated at this price, totals $25.26, and not $47.38, as paid by claim- 
ant. However, it is contended that since the lumber was of unusual 
dimensions and was specially manufactured the lumber company 
charged the United States with the quantity of material actually used 
in producing the lumber instead of charging an increased unit price 
for the number of board feet contained in the quantity furnished. 

It appears to be necessary to make an allowance of three-fourths 
inch for wastage in ripping and jointing when manufacturing lum- 
ber of unusual dimensions, surfaced four sides, and it appears to be 
a trade custom to charge the vendee the ordinary unit price for the 
lumber of unusual dimensions furnished, including the wastage of 
three-fourths inch a board foot in producing the lumber, instead of 
charging an increased price for the lumber actually furnished. 

As the payments made in thise case were in accordance with such 
trade custom, credit for $15.49 will be allowed in the accounts of the 
disbursing agent. 
60549°—23—Vol. 2— 
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SEIZURE OF VEHICLES FOR VIOLATION OF CUSTOMS LAWS. 


The seizure and forfeiture of vehicles under section 3062, Revised Statutes, for 
violation of the customs laws, is not affected by the fact that the legal 
owner of the vehicle may have been innocent of any wrongdoing and with- 
out knowledge of the unlawful use of the vehicle. 

The forfeiture of vehicles seized under section 3062, Revised Statutes, for vio- 
lation of the customs laws, occurs by operation of law immediately upon 
the seizure and is not affected by any subsequent irregularity in the sale 
of the seized vehicle. 

Decision by Comptroller General McCarl, April 4, 1923: 

C. H. Rutherford and H. M. Dort applied January 10, 1923, for a 
review of settlement No. 231 of December 26, 1922, disallowing their 
claim for $285.05 as proceeds of sale of one Ford automobile which 
was seized and sold under the provisions of section 3062, Revised 
Statutes. 

The automobile in question was seized by the United States cus- 
toms authorities while being used in the transportation of intoxicat- 
ing liquor from Mexico in violation of the customs laws. As origi- 

nally presented the claim was based upon the ground that the auto- 
mobile had been sold by Rutherford and Dort in April, 1921, sub- 
ject to the terms of a conditional sale agreement under which the 
legal title remained in them until payment of the entire purchase 
price; that only a small part of the purchase price has been paid; 
and that they had no knowledge of the use to which the vehicle was 
being put. 

Under the provisions of section 3062, Revised Statutes, any vehicle 
ised in importation and transportation of merchandise which is 
subject to import duty or which shall have been introduced into the 
United States in any manner contrary to law may be seized and for- 
feited. The forfeiture in such a case is not affected by the fact 
that the legal owner of the vehicle may have been innocent of any 
wrongdoing and without knowledge that the vehicle was being used 
in the importation or transportationeof dutiable or contraband mer- 
chandise. United States v. One Black Horse, 129 Fed. Rep., 167; 
United States v. One Black Horse, 147 Fed. Rep., 770. See also 
United States v. One Saron Automobile, 257 Fed. Rep., 251, and 
Goldsmith-Grant Company v. United States, 254 U. §., 505, involving 
a like forfeiture under section 3450, Revised Statutes. 

Contention has been made on behalf of claimants that their claim 
should be allowed because of a certain alleged irregularity in the 
sale of the seized automobile. It appears that two Ford automobiles 
were seized from the same person, one on May 9, 1921, and the other 
on June 8, 1921. The car seized in May was recorded and adver- 
tised for sale as seizure No. 274, and the car seized in June was re- 
corded and advertised as seizure No. 298. The date set for sale of 
the car seized in May was July 15, 1921, and the date set for sale of 
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the car seized in June was September 14, 1921. Both cars were 
stored in the same garage after seizure and both bore the same license 
number. On July 15, 1921, the car actually brought out and sold at 
public auction was the car seized in June and carried under seizure 
No. 298 instead of the car seized in May under seizure No. 274. The 
car seized in May was thereafter sold September 14, 1921, the date 
originally fixed for the sale of the car seized in June. In each case 
the car actually sold and delivered was the identical car exhibited 
and bid upon at the auction. Apparently the only irregularity was 
that the record and report of the sale referred to the wrong number 
and date of seizure. This would appear to have no effect upon the 
legality of the sale, but whatever irregularity there may have been 
in connection with the sale of the car could have no bearing upon the 
claim here presented, because the forfeiture occurred by operation of 
law immediately upon seizure for violation of the customs law. 

With reference to the suggestion that this claim had been allowed 
by the customs service or the Treasury Department and that nothing 
remained for this office to do in connection with the matter except to 
effect payment of the claim as thus allowed, attention is invited to 
section 236, Revised Statutes, as amended by section 305 of the act 
of June 10, 1921, 42 Stat., 24, as follows: 

All claims and demands whatever by the Government of the United States or 
against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office. 

See also the provision in section 304 of the act of June 10, 1921, 42 
Stat., 24, that balances certified by the Comptroller General shall be 
final and conclusive upon the executive branch of the Government. 


Upon a review of the matter no difference is found and the settle- 
ment is sustained. 





MILEAGE—OFFICER OF THE ARMY UPON RETIREMENT. 


An officer of the Army who is at his home on sick leave when retired is not 
entitled to mileage from his last duty station to his home. 


Comptroller General McCarl to Capt. Carl Halla, United States Army, April 
4, 1923: 


I have your letter dated March 3, 1923, with inclosed voucher, 
requesting decision whether you are authorized by section 12 of the 
act of June 10, 1922, 42 Stat., 631, to make a payment to Vincent M. 
Elmore, lieutenant colonel, United States Army, retired, of 8 cents 
a mile for the distance from San Francisco, Calif., to Montgomery, 
Ala., under a statement of facts as disclosed by the papers forwarded 
by you, which may be epitomized as follows: 

The officer was serving in the Hawaiian Department as inspector 
general on July 17, 1922, when he made application to The Adjutant 
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General of the Army for retirement after 23 years’ service. No 
action appears to have been taken on the application on September 
29, 1922, when War Department Special Orders No. 229 were issued 
assigning him upon the completion of his tour of foreign duty to 
duty as inspector in the Fourth Corps Area with station at Fort 
McPherson, Ga. Subsequently, October 2, 1922, War Department 
Special Orders No. 231 granted him leave of absence for three 
months on account of sickness. Paragraph 7 of Special Orders No. 
242, Hawaiian Department, dated October 16, 1922, reads as follows: 

In compliance with instructions contained in letter from the War Depart- 
ment, A. G. O., (AG-210.31, 9-1-22), September 29, 1922, and paragraph 34, 
Special Orders No. 229, War Department, current series, Lieutenant Colonel 
Vincent M. Elmore, Inspector General, these headquarters, is relieved from 
his present assignment and duty in this department, effective upon completion 
of his present tour of foreign service, January 23, 1923, and upon the expira- 
tion of the leave of absence granted him by paragraph 23, Special Orders No. 
231, War Department, current series, on account of sickness, will proceed to 
Fort MePherson, Georgia, reporting, upon arrival, to the commanding officer, 
Fourth Corps Area, for duty. The travel directed is necessary in the military 
service * * *, 

Lieutenant Colonel Elmore left Honolulu via U. S. Army trans- 
port Zhomas on November 10, 1922, arrived in San Francisco No- 
vember 18, 1922, left for Montgomery, Ala., his home, on the same 
day, and was there on December 8, 1922, when War Department Con- 
fidential Orders No. 87-R were issued under the act of June 30, 1922, 
42 Stat., 722, as amended by the act of September 14, 1922, 42 Stat., 
840, placing him on the unlimited retired list and directing him to 
proceed to his home. The voucher presented is for mileage for the 
land distance from his last duty station to his home, where he was 
located when the order of retirement was received. 

The apposite provision of the act of June 10, 1922, 42 Stat., 631, 
provided : 

That officers of any of the services mentioned in the title of this Act, when 
traveling under competent orders without troops, shall receive a mileage 
allowance at the rate of 8 cents per mile, distance to be computed by the 
shortest usually traveled route * * *, 

Travel orders to be competent under the act of March 3, 1883, 
22 Stat., 456, must have the necessity for the travel stated in the 
orders and be certified to by the officer issuing the orders, and under 
the act of August 6, 1894, 28 Stat., 237, must state the special duty 
enjoined. 

The tour of foreign service was due for completion on January 
23, 1928, and neither the War Department order of September 29, 
1922, nor the Hawaiian Department order of October 6, 1922, re- 
quired or authorized any travel at public expense until the com- 
pletion of the foreign tour of duty. The order of October 2, 1922, 


merely granted three months’ leave of absence on account of sickness 
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and did not authorize or direct any travel. It is obvious that there 
was no “traveling under competent orders” prior to retirement. 
Any travel in anticipation of the order of October 16, 1922, be- 
coming effective did not operate to give the officer a vested right to 
mileage for the distance traveled in the general direction of his new 
station. In other words, any travel performed in anticipation of 
orders becoming effective must be at the risk of the officer perform- 
ing the travel, and he is not entitled to mileage for that travel if 
the orders are rescinded or modified before the expiration of his 
leave so as to send him to a different station. 

An officer on retirement who proceeds from his last station to 
his home pursuant to orders within a reasonable time after retire- 
ment is entitled to mileage, or, for sea travel, actual expenses. 13 
Comp. Dec., 112; 18 id., 634; 1 Comp. Gen., 477. Mileage appears 
to be claimed in this case on the theory that if the officer had re- 
mained at Honolulu until the orders of retirement were issued he 
would have been entitled to mileage to his home and, having pro- 
ceeded there on leave of absence, he is entitled to mileage for the 
distance when the orders of retirement were subsequently issued. 

Lieutenant Colonel Elmore was at his home when the orders of 
retirement were issued, and there was no distance to travel to his 
home under the orders announcing his retirement. 

Payment of the voucher herewith returned is unauthorized. 


APPRENTICES—GOVERNMENT PRINTING OFFICE. 


The provision in the act of February 20, 1923, 42 Stat., 1277, that the Public 
Printer may “hereafter employ such number of apprentices” as in his 
judgment will be consistent with the economical service of his office, not 
being dependent upon or qualified by any other provision in this act, and 
there being available during the fiscal year 1923 an appropriation applicable 
to the payment of such employees, the Public Printer became authorized 
to employ not exceeding 200 such apprentices immediately upon approval 
of the act and for the remainder of the fiscal year. 


Comptroller General McCarl to the Public Printer, April 7, 1923: 

I have your letter of April 3, 1923, which is understood to be a 
request for decision whether the provision in the act of February 20, 
1923, 42 Stat., 1277, relative to the employment of apprentices in the 
Government Printing Office authorizes the employment of such ap- 
prentices immediately upon the approval of the act or whether said 
provision does not become effective until July 1, 1923. 

The provision in question is in an annual appropriation act and is 
in the following terms: 

The Public Printer may hereafter employ such number of apprentices (not to 


exceed two hundred at any one time) as in his judgment will be consistent 
with the economical service of the office. 
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It is a well-established rule of construction that the word “ here- 
after” when used in a statute relates to the date of approval of the 
act unless a different intent is indicated by other provisions of the 
act or by facts or conditions with reference to which the legislation 
in question was enacted. 

With reference to the provision now under consideration, appar- 
ently the only doubt as to whether the usual rule is applicable would 
be relative to the matter of appropriations. It is noted that the act 
does not appropriate a specific amount for payment of the salaries, 
compensation, or wages to be paid to these apprentices, but it does 
make a lump-sum appropriation expressly available, among other 
things, “ for salaries, compensation, or wages of all necessary em- 
ployees additional to those herein specifically appropriated for.” A 
like appropriation available for the same purpose was made in the 
annual appropriation act for the current fiscal year, 42 Stat., 435. 
Said appropriation would appear to be available for such appren- 
tices as legally may be employed during the current fiscal year, and 
in accordance with the rule hereinbefore stated I have to advise 
that the provision in question became effective February 20, 1923, 
and authorizes the employment during the remainder of the current 
fiscal year of such apprentices (not to exceed 200 at any one time) 
as in your judgment will be consistent with the economical service 


of the Government Printing Office. 


TEMPORARY BUILDINGS FOR NATIONAL LEPER HOME. 


The appropriations made by the acts of February 20, and March 4, 1923, 42 
Stat., 1264, 1550, for additional “ suitable buildings ” for the National Leper 
Home at Carville, Louisiana, may be used for the erection of temporary 
buildings when determined by the Secretary of the Treasury to be suitable 
for the purposes of that institution. 

Comptroller General McCarl to the Secgetary of the Treasury, April 9, 1923: 

I have your letter of March 26, 1923, requesting decision whether 
the appropriations for erection of additional suitable buildings for 
the National Leper Home at Carville, La., made in the acts of Feb- 
ruary 20, 1923, 42 Stat., 1264, and March 4, 1923, 42 Stat., 1550, are 
available for temporary structures. 

The Public Health Service has reported as urgent the need of tem- 
porary structures for storehouses and quarters pending such time 
as permanent buildings may be completed, and has received bids on 
material for the construction of the temporary buildings. 

Act of February 20, 1923, is as follows: 

That the Secretary of the Treasury be, and he is hereby, authorized and di- 


rected to cause to be erected additional suitable buildings for the National Leper 
Home, at Carville, Louisiana, at a limit of cost not to exceed the sum of 
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$650,000, which sum is hereby authorized to be appropriated out of any money 
in the Treasury not otherwise appropriated. 


Act of March 4, 1923, is as follows: 

National Leper Home, Carville, Louisiana: For the erection of additional 
suitable buildings in accordance with the authority contained in the Act 
approved February 20, 1923 (Public, Numbered 430, Sixty-seventh Congress), 
$500,000, and in addition the Secretary of the Treasury may incur obligations 
for the foregoing purposes in amounts not exceeding $145,000. 

In view of the large amounts appropriated, Congress undoubtedly 
had in contemplation more particularly the erection of buildings 
of permanent and substantial character for the purpose of main- 
taining and developing the home for proper care of lepers at 
Carville, La., but the only qualifying condition in the statutes, 
relative to the buildings to be erected, is that they shall be “ suit- 
able.” 

This home was authorized to be established by the act of 
February 3, 1917, 39 Stat., 872, and placed under control of the 
Surgeon General and the Secretary of the Treasury. Suitability 
of the buildings for the purposes outlined in this original act and as 
directed in the act of February 20, 1923, is for determination finally 
by the Secretary of the Treasury and if, under the discretion given 
him, he finds an urgent need exists for these temporary structures 
which will best serve the purpose of the home, I believe the appro- 
priations for “erection of suitable buildings” in both of the acts 


in question are available, as there exists no general or special 
statutory prohibition to prevent such use. 
The question is answered accordingly. 


GOVERNMENT EMPLOYEES AS WITNESSES—APPROPRIATIONS 
AVAILABLE FOR TRAVELING EXPENSES. 


Government employees attending in their official capacity the examination or 
trial of persons charged with violations of certain laws relating to the work 
of their department or establishment, such attendance being in connection 
with their official duties, are entitled to their traveling expenses payable 
from the applicable appropriation of their particular department or estab- 
lishment; if the attendance of Government employees subpeenaed as wit- 
nesses is not connected with their official duties their expenses are payable 
from the judiciary appropriation, “‘ Fees of witnesses, United States courts.” 


Comptroller General McCarl to R. A. Harvin, United States marshal, April 
9, 1923: 


There was received your letter of March 24, 1923, as follows: 


I have before me the matter of the payment to certain employees of the Im- 
migration Service, Department of Labor, of actual expenses for the attendance 
upon United States district court at Brownsville, Texas, during the December 
term, 1922. 

I have positively declined to pay the accounts of John R. Peavey, Robert 
Domanski, and Jesse Perez, jr., immigration officers, and stated my reason 
for not paying the said accounts that this matter has been the source of great 
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disturbance in the settlement of my prior accounts wherein I did pay similar 
items, which were suspended but afterwards allowed under my claim for pro- 
tection under sec. 846, R. S., U. S. The matter has caused a great deal of 
correspondence between the Immigration Service and the Customs Service, to 
whom I referred the inspector in charge at Brownsville, as it was presumed 
that these witnesses testified in customs cases. 

I have carried out the ruling laid down by you in suspensions to my previous 
acounts to the letter. Before I cause payment to be made of a similar account 
I desire first to submit the matter at hand for a final ruling—such ruling in- 
volving the question of whether an immigration officer, subpeenaed to attend 
court in cases generally, shall be paid by his own Department of Labor, or by 
the marshal from his appropriation. 

I am enclosing all correspondence and papers relating to the matter in ques- 
tion. .I shall appreciate the return of the enclosed when same have served 
their purpose. I shall be very pleased to have this matter finally decided in 
order that all similar items arising in the future can be disposed of without 
delay. The officers should be paid by some Department and have waited con- 
siderably for payment. I am very anxious to have the matter closed and shall 
appreciate an early ruling. 


The question presented by you is one that has been considered a 
number of times by the Comptroller of the Treasury and the well- 
established rule which should govern is clearly set forth in 15 Comp. 
Dec., 298, as follows: 


If the particular officer attends in his official capacity in connection with the 
examination or trial of persons charged with violations of certain laws relating 
to the work of his department, and it is his duty under the laws or regulations 
governing his appointment to aid in the prevention, detection, suppression, 
punishment, or prosecution of such violations or offenses, then his actual travel- 
ing expenses, within the proper departmental limitations, incurred by reason 
of his attendance upon such examination or trial, are properly chargeable to 
the appropriation out of which his ordinary traveling expenses are usually 
paid, notwithstanding the fact that he may be called and testify in the case asa 
witness. In such case his presence as a witness is merely incidental to the real 
purpose of his attendance, and he may properly be regarded as present in his 
official character, and while so traveling he should render his account covering 
his expenses to the department by whom he is employed. 

On the other hand, when a salaried government employee is subpoenaed as a 
witness, and so attends, otherwise than as above stated, he is entitled to reim- 
bursement of his actual expenses (section 850, Revised Statutes) by the mar- 
shal from the appropriation “Fees of witnesses, United States courts.” 
* * *, See also 4 Comp. Dec., 649; 5 id., 2; 14 id., 80; id., 516; 15 id., 154; 16 
id., 411; and 27 id., 1039. 


It will be noted that the immigration inspectors were subpoenaed 
to appear before the court at Brown$ville, Tex., in cases of persons 
charged with violations of the customs and prohibition laws, and not. 
in cases for or on behalf of the Immigration Service. The inspector 
in charge of immigration at San Antonio, in a letter to you under 
date of March 19, 1923, explained that it is not the duty of the Im- 
migration Service employees under their appointments or oaths of 
office to investigate facts upon which the proceedings were based, or 
to appear in their official capacity to testify in such cases. 

From the evidence submitted payment may be made by you from 
the appropriation “ Fees of witnesses, United States courts, 1923,” 
if otherwise found to be correct. 
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PRINTING AND BINDING—ANNUAL REPORT OF FEDERAL FARM 
LOAN BOARD. 


The cost of illustrations, composition, stereotyping, and other work involved 
in the actual preparation for printing, apart from the creation of the 
manuscript of the annual report of the Federal Farm Loan Board required 
to be made to Congress by the act of July 17, 1916, 39 Stat., 361, and 
printed for the information of Congress, is required by the act of March 
30, 1906, 34 Stat., 825, to be charged to the appropriation for printing and 
binding for the Treasury Department. 


Comptroller General McCarl to the Secretary of the Treasury, April 9, 1923: 

I have your letter of April 3, 1923, requesting decision as to 
whether the bill of the Public Printer, details and amount of bill 
not given, for composition, etc., on House Document No. 560, Sixty- 
seventh Congress, fourth session, which is the annual report of the 
Federal Farm Loan Board made in accordance with the require- 
ments of the Federal farm loan act, 39 Stat., 361, is properly charge- 
able under the appropriation, not named, but presumably the one 
under the caption “ Division of Printing and Stationery,” 42 Stat., 
372: 


For printing and binding for the Treasury Department, including printing 
required by the Federal farm loan act, $500,000. 


Of the printing required by the Federal farm loan act, 39 Stat., 
361, is the following: 


The Federal Farm Loan Board shall annually make a full report of its op- 
erations to the Speaker of the House of Representatives, who shall cause the 
same to be printed for the information of the Congress. 


The act of March 30, 1906, 34 Stat., 825, provides: 


That hereafter, in the printing and binding of documents or reports emanat- 
ing from the Executive Departments, bureaus, and independent offices of the 
Government, the cost of which is now charged to the allotment for printing 
and binding for Congress, or to the appropriations or allotments of appropria- 
tions other than those made to the Executive Departments, bureaus, or inde- 
pendent offices of the Government, the cost of illustrations, composition, 
stereotyping and other work involved in the actual preparation for printing, 
apart from the creation of manuscript, shall be charged to the appropriation 
or allotment of appropriation for the printing and binding of the Department, 
bureau, or independent oflice of the Government in which such documents or 
reports originate; the balance of cost shall be charged to the allotment for 
printing and binding for Congress, and to the appropriation or allotment of 
appropriation of the Executive Department, bureau, or independent office of 
the Government, in proportion to the number delivered to each; the cost of 
any copies of such documents or reports distributed otherwise than through 
Congress, or the Executive Departments, bureaus, and independent offices of 
the Government, if such there be, shall be charged as heretofore: Provided, 
That on or before the first day of December in each fiscal year each Executive 
Department, bureau, or independent office of the Government to which an 
appropriation or allotment of appropriation for printing and binding is made, 
shall obtain from the Public Printer an estimate of the probable cost of all 
publications of such Department, bureau, or independent office now required 
by law to be printed, and so much thereof as would, under the terms of this 
resolution, be charged to the appropriation or allotment of appropriation of 
the Department, bureau, or independent office of the Government in which 
such publications originate, shall thereupon be set aside to be applied only 
to the printing and binding of such documents and reports, and shall not be 
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available for any other purpose until all of such allotment of cost on account 
of such documents and reports shall have been fully paid. 


This resolution shall be effective on and after July first, nineteen hundred 
and six. 


On the assumption that the costs billed by the Public Printer were 
otherwise and properly fiscal year 1923 items, and were, within the 
terms of the act of March 30, 1906, for not other than “ the cost 
of illustrations, composition, stereotyping, and other work involved 
in the actual preparation for printing, apart from the creation 
of manuscript,” it would appear that they are properly chargeable 
under the appropriation for “Printing and binding for the 
Treasury Department, 1923,” 42 Stat., 372, and the decision is 
accordingly. 


VOCATIONAL REHABILITATION—TEMPORARY CONSTRUCTION 
WORK. 


The responsibility for the proper and lawful use of materials purchased for 
vocational training courses being upon the Veterans’ Bureau, payment for 
material in reasonable quantities used in the erection of temporary struc- 
tures will be allowed when represented as essential to carry out courses of 
vocational training. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 10, 1923: 

I have your letter of March 8, 1923, received in this office March 
14, 1923, requesting reconsideration of the decision of this office of 
January 22, 1923, to the effect that the provision attached to the ap- 
propriation for expenses of vocational rehabilitation that no part 
of the appropriation shall be expended for construction work, ex- 
cept necessary repairs, prevents the use of that appropriation for 
purchase of material for construction of such temporary structures 
as poultry houses, cow barns, and similar buildings. 

You now cite those provisions of the general vocational rehabili- 
tation laws and appropriations empowering and directing the bureau 
to furnish suitable courses of vocational rehabilitation to those per- 
sons entitled to the same, and to provide such facilities and courses 
as may be necessary to insure proper training. You suggest the 
difficulty in carrying out courses of training, especially in carpen- 
try, without having the trainee engage in construction work, and rep- 
resent that the objective in the proposed construction work is the 
training of the vocational trainee and not acquisition of the 
buildings. 

Payment for material in reasonable quantities upon your repre- 
sentation that it is essential to the carrying out of courses of voca- 
tional training will be passed for credit by this office. Responsi- 
bility for the proper and lawful use of such material is upon the 
Veterans’ Bureau. 
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uRATUITIES—REENLISTMENT ALLOWANCE—ENLISTED MEN OF 
THE NAVY. 


An enlisted man of the Navy given a “ good discharge ” with a recommendation 
for reenlistment is “ honorably discharged” within the purview of section 
10, act of June 10, 1922, 42 Stat., 630, and is entitled to the reenlistment 
allowance upon reenlistment within three months after the receipt of such 
discharge. 

The time of an enlisted man of the Navy under arrest and while serving sen- 
tences of court-martial is not service which may be counted in computing 
the number of years served in the enlistment from which last discharged 
for the purpose of reenlistment gratuity. 


Comptroller General McCarl to Lieut. G. M. Snead, United States Navy, 
April 10, 1923: 


T have your letter of March 12, 1923, as follows: 


1. Your decision is requested as to whether the above-named man is or is 
not entitled to reenlistment gratuity upon reenlistment March 7, 1923. 

2. Archer first enlisted June 4, 1919; Feb. 25, 1921, was sentenced and con- 
fined in naval prison, Paris Island; restored to duty Aug. 12, 1921; and March 
6, 1923, discharged with a “ good” discharge. 

3. In accordance with above reference it would appear that men receiving 


discharges other than “ honorable” if under honorable conditions are entitled 
to reenlistment gratuity. 


4. Should time served in a naval prison be deducted in computing length of 
service in figuring amount of reenlistment gratuity entitled to; and also in 
determining the period of pay he should be credited with? 

Section 10 of the act of June 10, 1922, 42° Stat., 630, provided, in 
part, as follows: 

Existing laws authorizing a reenlistment gratuity to enlisted men of the Navy 
and Coast Guard are hereby repealed, and an enlistment allowance equal to $50 
multiplied by the number of years served in the enlistment period from which 
he has last been discharged, but not to exceed $200, shall be paid to every horn 
crably discharged enlisted man of the first three grades who reenlists within 
a period of three months from the date of his discharge; and an enlistment 
allowance of $25 multiplied by the number of years served in the enlistment 
period from which he has last been discharged, but not to exceed $100, shall be 
paid to every honorably discharged enlisted man of the other grades who reen- 
lists within a period of three months from the date of his discharge. 

The receipt by Archer on March 6, 1923, of a “ good” discharge, 
coupled with the recommendation for reenlistment, brings him within 
the status as “honorably discharged” within the meaning of sec- 
tion 10. 

While there is no such specific legislation covering the Navy 
as for the Army in the matter of making up what is termed !ost 
time, and what shall be the status of certain portions of enlistment 
periods for which no service is rendered within the intent of section 
10, periods while under arrest and while serving sentences of court- 
martial are not periods of “service” to be included in making up 
the “number of years served in the enlistment period from which 
he has last been discharged.” 2 Comp. Gen., 162. 

Your question is answered accordingly. 



















, 
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TRAVELING EXPENSES—COOPERATIVE HEALTH WORK. 


An employee of the Public Health Service on leave of absence may render 
assistance to an unofficial organization in rural sanitation work and may 
be reimbursed by such unofficial organization not to exceed the actual 
amount of his expenses so incurred. 

An employee of the Public Health Service not on leave of absence may not 
render any assistance to an unofficial organization in rural sanitation work 

except in connection with demonstration work for which the State, county 
or municipality agrees to pay one-half of expenses, and may not be reim- 
bursed by such unofficial organization for assistance so rendered except 
indirectly as such organization may contribute to the State, county, or 
municipality thus enabling the State, county, or municipality to pay one- 
half or more of the expense of such cooperation. 


Comptroller General McCarl to the Secretary of the Treasury, April 10, 1923: 

By indorsement reference without date you request decision of a 
question presented by the Surgeon General, Public Health Service, 
in his letter of March 24, 1923, to you as follows: 


In the act making appropriations for the Treasury Department for the fiscal 
year ending June 30, 1923, and for other purposes, 42 Stat., 380, provision is 
made for cooperative health work in counties and municipalities of States 
which elect to pay at least one-half of the expenses. This act in part reads 
as follows: 

“ Rural sanitation: For special studies of, and demonstration work in, rural 
sanitation, including personal services, and including not to exceed $5,000 for 
the purchase, maintenance, repair, and operation of motor-propelled passenger- 
earrying vehicles, $50,000: Provided, That no part of this appropriation shall 
be available for demonstration work in rural sanitation in any community 
unless the State, county, or municipality in which the community is located 
agrees to pay one-half of the expense of such demonstration work.” 

In the enforcement of the above provision, and the expenditure of the appro- 
priation made thereby, every effort is made to have the counties and munici- 
palities bear as large a proportion of the expenditures as possible, the pro- 
portion during the last fiscal year being approximately 10% by the Federal 
Government and 90% by the State and local health agencies. Inasmuch as 
such work is educational in character, it should accordingly be participated in 
also by unofficial organizations in order to perpetuate it. These agencies are 
encouraged by the State and local authorities to take part in the work in 
their immediate sections of the county or community interested. Their work 
consists principally in stimulating the interest of individuals in the move- 
ment going on and the assembling of public meetings to accomplish this pur- 
pose. Furthermore, these unofficial organizations invite the Federal and 
State officers in charge of the work to attend these meetings and give an 
address, the unofficial organizations offerin& to bear the traveling expenses. 
This duty on the part of these officers is incidental to their work in the super- 
vision of the administration in the county. It is desirable for them, there- 
fore, to accept such invitations and to perform the additional services requested 
in the interest of the public health. The payment of the necessary travel 
expenses does not bring about the payment of increased salaries of the agents 
concerned, most of whose salaries are fixed by statute. 

An act of March 3, 1917 (section 1, 39 Stat. L. 1106), states as follows: 

“On and after July 1, 1919, no Government official or employee shall receive 
any salary in connection with his services as such an official or employee from 
any source other than the Government of the United States, except as may be 
contributed out of the treasury of any State, county, or municipality, and no 
person, association, or corporation shall make any contribution to, or in any 
way supplement the salary of, any Government official or employee for the 
services performed by him for the Government of the United States.” 

Inasmuch as the compensation of the officers engaged in this work are not 
affected by contributions from any source, nor the appropriations from which 
they are paid increased by the payment of traveling expenses by any person, 
association, or corporation, and since the studies of and demonstrations in rural 
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sanitaticn are of necessity cooperative in nature, it is respectfully requested 
that a decision of the Comptroller General be solicited as to whether it would 
be legal for the field agent of the Public Health Service to have his expenses 
for travel necessary in the accomplishment of this cooperative educational and 
demonstrational work paid in whole or part with funds provided by unofficial 
agencies. 

If the service to be rendered at the request of the unofficial organ- 
ization is to be rendered while the Public Health Service officer is on 
leave of absence, and therefore not entitled to travel expenses from 
United States funds, there would be no legal objection to payment 
or reimbursement by the unofficial organization of not to exceed the 
exact amount of his actual expenses in connection with such service. 
But if he is not on leave, he is precluded by the language of the ap- 
propriation from performing any service for an unofficial organiza- 
tion except demonstration work for which the State, county, or 
municipality agrees to pay one-half of the expenses. The law does 
not prohibit the State, county, or municipality from paying more 
than one-half of the expenses of any such demonstration work, and 
in so far as the Federal Government is concerned there is no legal 
objection to the unofficial organization contributing to the State, 
county, or municipality all or any part of the expenses of such work, 
thus enabling the State, county, or municipality to pay one-half or 
more of the expenses of a greater amount of demonstration work 
than otherwise could be paid for by it. 

The question submitted is answered accordingly. 


TRAVELING EXPENSES—PER DIEM IN LIEU OF SUBSISTENCE— 
OFFICERS OF THE ARMY, NAVY, AND PUBLIC HEALTH SERVICE 
DETAILED TO VETERANS’ BUREAU. 


‘Officers of the Army, Navy, or Public Health Service lawfully detailed to duty 
with the Veterans’ Bureau are subject to the orders of the director of that 
bureau in the performance of official travel, and he may, in lieu of mileage, 
prescribe actual expenses only for repeated travel, or per diem in lieu of 
subsistence, if such allowances are provided for by general regulations of 
the department or service to which the officer in question belongs; if the 
regulations of the particular department or service do not authorize such 
allowances generally but require individual orders in each case, such 
officers may only be allowed mileage. 2 Comp. Gen., 375, amplified. 

‘The allowable traveling and subsistence expenses of officers of the Army, Navy, 
or Public Health Service incurred when changing station pursuant to 
authorized detail to the Veterans’ Bureau, or during official travel while 


on such detail, are payable directly to the officers from the bureau ap- 
propriations. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 10, 1923: 


There was received March 9, 1923, your request for a decision 
relative to the issuance of travel orders to, and payment of expenses 
incurred in pursuance thereof by, officers of the Army, Navy, and 
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United States Public Health Service on lawfully authorized detail 
with the Veterans’ Bureau in view of 2 Comp. Gen., 375, which states: 


Under the act of June 10, 1922, for readjustment of the pay of the military 
forces, etc., section 12, 42 Stat., 631, authorizing travel allowances, makes pro- 
vision for the payment, under specific conditions, of actual traveling expenses 
or per diems to officers mentioned therein, but as it is stipulated that the 
heads of those departments therein specified as being concerned should direct 
or order the allowance of such per diems, they would not appear to be 
allowable otherwise, 

The questions asked by you and the answers thereto are as follows: 


1. Under this ruling must all travel in the interest of the United States 
Veterans’ Bureau by officers of the Army, Navy, and U. S. Public Health Service 
detailed to this bureau be directed by the heads of the departments from 
which they are detailed, or when detailed to this bureau is the travel by such 
officers to be under the direction and control of the Director of the Veterans’ 
Bureau? 

As long as an officer of any of the branches of service mentioned 
above continues in the performance of duties pertaining to the 
United States Veterans’ Bureau under a detail duly authorized by 
law, he is subject to orders of the director of the bureau. If travel 
is essential in the proper execution of bureau activities, the director 
may issue the necessary orders, and if actual expenses or per diem 
in lieu of subsistence is the basis of reimbursement the orders should 
show that urider section 12 of the act of June 10, 1922, 42 Stat., 631, 
it is repeated travel, that by general regulations (cited in the order 
by date and proper reference) of the branch of the service to which 
the officer belongs actual expenses may be directed in lieu of mileage; 
and that by general regulations (cited in the order by date and 
proper reference) a per diem allowance may be directed in lieu 
of actual expenses of subsistence. If the regulations of the service 
to which the officer belongs do not authorize, generally, payment 
of actual expenses for repeated travel, or do not authorize, generally, 
per diem in lieu of subsistence in such case, but require such orders 
to issue only in individual cases, officeys of such service detailed to 
and traveling on business of the Veterans’ Bureau will be entitled 
only to mileage, payable under the bureau’s appropriation for trav- 
eling expenses. See in this connection 2 Comp. Gen., 72, as well as 
2 Comp. Gen., 373. 

2. If the travel in the interest and on behalf of the U. S. Veterans’ Bureau 
by such detailed officers is under the direction and control of the director, 
should the expenses of such travel be paid direct to the officers performing 
the duty, or must such expenses be paid by the department from which such 
officers are detailed and the Veterans’ Bureau reimburse such department 
by transferring the amounts to the appropriations of the department from 
which such traveling expenses are paid? 

The act of June 12, 1922, 42 Stat., 648, making appropriations 
for the United States Veterans’ Bureau for the fiscal year ending 
June 30, 1923, includes traveling and subsistence under miscella- 
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neous expenses, and allowances for travel performed by such officers 
for the bureau should be paid to them under the bureau appropria- 
tion chargeable with the expenses. 

3. In your decision of November 14, 1922, 2 Comp. Gen., 325, you held that 
the transfer of funds appropriated in the act of May 11, 1922, could not be 
made, and the question arises as to how payment is to be made from the appro- 
priation of this bureau for the expense of travel of commissioned personnel. 

The decision cited held that section 7 of the act of May 21, 1920, 
41 Stat., 613, did not authorize transfers from the appropriation con- 
tained in the act of May 11, 1922, 42 Stat., 507, for the purpose 
of helping pay overhead or general expenses and salaries in other 
departments, bureaus, or offices on account of the mere cooperation 
of said departments, bureaus, or offices with the United States Vet- 
erans’ Bureau. It states the correct rule where the officers whose 
travel is involved are not detailed for duty to the Veterans’ Bureau. 
That decision, however, has no application to the traveling expenses 
or mileage of an officer of the Army, Navy, or United States Public 
Health Service lawfully detailed to the Veterans’ Bureau and trav- 
eling under a proper order of the director on the business of the 
Veterans’ Bureau. As to this latter character of travel see 2 Comp. 
Gen., 373, and answer to question 1, herein. — 

4. The further question arises, does the decision of December 11, 1922, refer 


to all travel of the commissioned personnel, as well us travel on change of 
station? 


The principle expressed in the decision mentioned is regarded as 
applying not only to the officers of the branches in question when 
changing station pursuant to a detail with the United States Vet- 
erans’ Bureau under authority of law for duty strictly on bureau 
business but also to all official travel on bureau business required 
of them while serving under detail with the bureau. 


USE OF APPROPRIATIONS FOR REPAIRING ROADS. 


That portion of the appropriation for the repair of roadways to national 
cemeteries, act of June 30, 1922, 42 Stat., 756, intended originally to cover 
the repair of a certain bridge, is not available for the removal of such 
bridge upon abandonment of that particular road. 


Comptroller General McCarl to the Secretary of War, April 11, 1923: 

I have your letter of March 24, 1923, requesting decision whether 
the appropriation “ Repairing roads to national cemeteries, 1923,” is 
available for the tearing down and removal of an old abandoned 
bridge over the Bayou Grande, Fla. 

It appears that the bridge in question formerly formed a part of 
the roadway leading to Barrancas National Cemetery and the naval 
air station at Pensacola, Fla., and that in 1922 the Navy Department 
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constructed a new bridge which took the place of and rendered use- 
less the old bridge. The apparent reason for proposing to tear down 
and remove the old bridge is that it “ is a menace to the use of Bayou 
Grande by Navy airplanes from the near-by naval air station.” 

The appropriation which it is proposed to use is an appropriation 
of $12,000 made in the act of June 30, 1922, 42 Stat., 756, “ for re- 
pairs to roadways to national cemeteries which have been constructed 
by special authority of Congress.” It is stated that over $7,000 of 
this appropriation was originally intended for use in repairing the 
old bridge, and it has been suggested that since it is no longer neces- 
sary to repair the bridge the amount may be used to tear it 
down. The logic of that suggestion is not apparent. Tearing down 
is the opposite of repairing. The removal of the bridge involves 
the destruction of a tangible structure and is different from removing 
obstructions, etc., which as to roads possibly may be considered re- 
pairs. Furthermore, the old bridge is no longer on the roadway to 
the national cemetery and tearing it down can in no sense be regarded 
as a repair to a roadway to a national cemetery. 

The question submitted is answered in the negative. 


TRANSPORTATION OF DEPENDENTS OF OFFICERS OF THE ARMY. 


An officer of the Army relieved from duty at his permanent station and granted 
leave of absence with orders to report at another station for temporary duty 
at the expiration of the leave, which orders are subsequently amended 
before the expiration of the leave by definite assignment to a new per- 
manent station, is entitled to transportation in kind for his dependents 
only by the direct, shortest, and usually traveled route between the two 
permanent stations, irrespective of what travel may have been performed 
by the dependents anticipating a different assignment. 

Where an officer is traveling under orders from one permanent station to an- 
other over the direct and shortest usually traveled route, and accompanied 
by his dependents traveling on transportation furnished by the Government, 
orders changing his new permanent station reaching him en route entitle 
him to transportation for the dependents who accompany him from his old 
station to the peint en route where he is required to deviate from his first 
destination and from such point to the new station assigned in the later 
orders by the direct and shortest usually traveled route. 

An officer of the Army granted a leave of absence with directions to report at 
the expiration thereof at a new permanent station, but who is retired 
before the expiration of the leave, is not entitled to transportation for his 
dependents for any portion of the jourmey from his last permanent station 
to his home. 

Where an officer is traveling under orders from one permanent station to an- 
other over the direct and shortest usually traveled route, and accompanied 
by his dependents traveling on transportation furnished by the Govern- 
ment, orders for his retirement reaching him en route entitle him only to 
transportation for his dependents who are accompanying him from his last 
permanent station to the point en route where retirement orders were 
delivered to him. 


Comptroller General McCarl to the Secretary of War, April 12, 1923: 


There has been received your letter of March 15, 1923, requesting 
decision of questions stated as follows: 
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(a) An officer is relieved from duty at Fort Ontario (Oswego, N. Y.), and is 
granted a leave of absence. Upon the expiration of his leave he, under his 
orders relieving him from duty at Fort Ontario, is directed to proceed to Camp 
Pike, Ark., for station. His dependents are furnished transportation in kind 
from Fort Ontario to Washington, D. C., where a delay occurs for the conven- 
ience of the officer or his dependents, or both. At the same time the quarter- 
master at Fort Ontario issues a second transportation request for the depend- 
ents from Washington, D. C., to Camp Pike, Ark. While the officer is on leave 
he receives orders directing that he proceed to Camp Knox, Ky., for temporary 
duty at the expiration of his leave instead of to Camp Pike, Ark. Upon the 
completion of his temporary duty his orders then direct him to proceed to Camp 
Lewis, Wash., for permanent station. Upon the receipt of these changed orders 
the unused transportation of the dependents from Washington to Camp Pike 
is turned in for cancellation and other transportation requests are issued for his 
dependents from Washington to Camp Knox and from Camp Knox to Seattle, 
Wash. At the time the quartermaster at Fort Ontario issues the transportation 
he collects what he determines to be the excess cost, if any, on account of the 
issuance of two requests instead of one, or on account of travel not being via 
the official route. When the quartermaster at Washington issues transportation 
to Camp Knox, and then to Camp Lewis, he likewise collects what he determines 
to be the excess cost. These amounts which are collected by the issuing quar- 
termasters are then, in accordance with regulations, turned in to the Finance 
Office, U. S. Army, this city, and it is the duty of that office to determine from 
tariffs on file in that office whether the amount collected by the quartermasters 
is correct and to then return any surplus amount collected to the officer. In 
determining in this kind of case the amount to be refunded from the amount 
collected by the issuing quartermasters, the question arises as to whether credit 
should be given the dependent for the cost of transportation direct from Fort 
Ontario, N. Y., to Camp Lewis, Wash., and any excess cost used as a set-off 
against the amount advanced to the quartermasters, or whether the dependents 
are entitled to additional credit by reason of the fact that they were en route 
to their first-named station when their onders were amended. In other words, 
the question is, Are not the dependents entitled to transportation based upon the 
cost of same through Washington, D. C., to Camp Lewis, Wash., or to some 
proportionate part thereof by reason of the receipt of amendatory orders in 
Washington, D. C., after a portion of the travel originally directed has been 
performed? 

(b) Same as (a), with the exception that no leave is granted and the of- 
ficer receives his amended orders in St. Louis, Mo., while en route to Camp 
Pike and directing that he proceed to Camp Lewis, Wash. On what basis 
would the Finance Office determine the amount to be refunded to the officer 
out of the amount advanced by him at the time of being furnished dependent 
transportation requests. 

(c) An officer en route from San Francisco, Calif., to Washington, D. C., for 
permanent change of station, having been granted leave of absence before de- 
parting from San Francisco, receives while in Chicago, Ill, on the official 
route between San Francisco and Washington, an order announcing his retire- 
ment and directing that he proceed to his home, his dependents having used 
Government transportation from San Francisco to Chicago. Upon receipt of 
his retirement orders he selects New York City as his home and proceeds to 
that point with his dependents. The question arises in this kind of case as 
to the basis, if any, upon which collection should be made from the officer on 
account of dependents having used Government transportation from San 
Francisco to Chicago while en route to a new permanent station. 

(d) Same as (c), excepting that the officer is not granted leave of absence 
and the War Department effecting delivery of retirement orders while he is in 
Chicago making transfer between trains by reason of previous knowledge as 
to the time the officer would arrive at that point. 

(e) Same as (c), excepting that the officer receives retirement orders in St. 
Paul, Minn., instead of in Chicago, Ill., St. Paul not being a point on the official 
route between the old and the new station. 

In consideration of the cases presented above wherein an officer delayed en 
route to a new station, it is desired to bring to your attention the fact that but 
for this delay the officer and his dependents would have arrived at the sta- 
tion to which he was first en route prior to receipt of his change of orders. 
Thus his delay resulted in a savings to the Government which would not have 
occurred had the officer not delayed in complying with his original orders. 
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The advantage to the Government that accrues in a case where through ad- 
ministrative procedure the department finds it desirable and practicable to 
notify an officer prior to arrival at a new station of a change in his orders, 
whether or not the officer was on leave at the place he received the amendatory 
order, is so manifest that comment thereon is considered unnecessary, and it 
further appears that the officer should be entitled to an allowance for that 
part of the travel enjoined in the original orders that had been performed 
prior to receipt of the amendatory orders. 


Section 12 of the act of May 18, 1920, 41 Stat., 604, provides, so 
far as here material: 

That hereafter when any commissioned officer, * * * having a wife or 
dependent child or children, is ordered to make a permanent change of station, 
the United States shall furnish transportation in kind from funds appropriated 
for the transportation of the Army, * * * to his new station for the wife 
and dependent child or children: * * * Provided further, That if the cost 
of such transportation exceeds that for transportation from the old to the new 
station the excess cost shall be paid to the United States by the officer con- 
cerned: Provided further, That transportation supplied the wife or dependent 
child or children of such officer to or from stations beyond the continental limits 
of the United States, shall not be other than by Government transport, if such 
transportation is available: * * *. 

By section 4—b of the act of June 4, 1920, 41 Stat., 761, the enlisted 
men of the Army entitled to the privileges of section 12 of the act of 
May 18, 1920, were defined with reference to the new grading of 
enlisted men required by the act of June 4, 1920; and by section 12 
of the act of June 10, 1922, 42 Stat., 631, it was provided that in 
lieu of the transportation in kind authorized by section 12 of the act 
of May 18, 1920— 

* * * the President may authorize the, payment in money of amounts 
equal to such commercial transportation costs when such travel shall have been 
completed. Dependent children shall be such as are defined in section 4 of 
this act. 

A further provision is made in section 21 of the act of June 10, 
1922, “ That nothing in this act shall operate to change in any way 
existing laws, or regulations made in pursuance of law, governing 
* * * transportation in kind for officers and warrant officers and 
enlisted men and their dependents.” ¢ 

It is understood that your inquiry relates only to cases where 
transportation in kind is issued and not to cases where commercial 
transportation costs are paid after travel shall have been completed, 
and anything said herein should not be applied to this latter class 
of cases. 

Prior to the act of May 18, 1920, an officer of the Army on change 
of station, while entitled to transportation for himself, either in 
kind, by mileage, or actual expenses, was compelled to bear the entire 
cost of transporting his dependents from one station to another, ex- 
cept as provision was made for the transportation of the families of 
officers on Army transports. The purpose of section 12 of the act 
of May 18, 1920, and its intent, as the unambiguous language indi- 
cates, was to relieve officers of the cost of transportation of their 
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dependents, actually necessary, from one permanent station to an- 
other. The material language is that “when * * * ordered to 
make a permanent change of station, the United States shall fur- 
nish transportation inkind * * * to his new station for the wife 
and dependent child or children.” The statute contemplates travel 
for dependents between but two points, the old station and the new 
station, while by the proviso it recognizes that the dependents may 
be elsewhere than at the old station, no transportation at the expense 
of the United States in excess of that necessary between the old and 
new station is authorized. 

The only essential travel for the dependents of an officer on a 
change of his permanent station is the direct, shortest, and usually 
traveled route between the two points, and the only purpose and 
intent of the statute was to relieve the officer of this expense. The 
section does not change the obligation of the officer to the United 
States under his commission; he continues subject to any proper 
military orders, including a modification of prior orders. If, there- 
fore, on a permanent change of station an officer, with the permission 
of his superiors and whether with or without a grant of leave en 
route, chooses a circuitous route and takes his dependents with him, 
a change of orders may reduce or modify the transportation to which 
he will be entitled for his dependents; and the statute contains no 
remedy for the situation. He takes the risk of a change of orders, 
and he must suffer the loss if the transportation authorized for his 
dependents is reduced thereby. While, therefore, in most cases an 
officer may be able to utilize the transportation authorized for his 
wife and dependent child or children on his permanent change of 
station in connection with his and their personal business or pleasure, 
there is no right under the statute to have the allowance for trans- 
portation for dependents increased should a change of orders reduce 
or modify the transportation which might have been issued to his 
dependents under his original orders. Answers to your questions, in 
their order, are based on this view of the law. 

(a) The officer is entitled only to transportation of his dependents 
from Fort Ontario (Oswego), N. Y., to Camp Lewis, Wash., by the 
direct, shortest, and usually traveled route. The temporary duty at 
Camp Knox, Ky., does not enter into the consideration, 27 Comp. 
Dec., 400, and the travel while on leave in the direction of Camp 
Pike, Ark., was voluntary; it does not increase his rights under 
the law. 

(6) Where an officer is traveling under orders from one permanent 
station to another without delay en route and over the direct and 
shortest usually traveled route, and his dependents accompany him 
on the journey, traveling on transportation furnished by the Govern- 
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ment, should orders issue changing his new permanent station reach 
him while so en route, he will be entitled to transportation for the 
dependents who accompany him from his old station to the point 
on the route to the new station first assigned where he is required 
by his orders to deviate therefrom, and from that point to the new 
station assigned to him in his later orders. Note that in this case the 
officer is traveling over the shortest usually traveled route, there is no 
element of pleasure or personal convenience, and that his dependents 
are journeying with him; in such a case the route of travel from his 
old to his actual new station, both for himself and the dependents 
who accompany him, has been selected by action of the Government. 
The case is otherwise if there is any deviation from the official route, 
any leave or delay en route, or if his dependents do not accompany 
him. And if a portion only of his dependents accompany him, the 
rule is otherwise as to the dependents who do not accompany him. 
The case presented, it is apprehended, is unusual and will not fre- 
quently occur, as it is obvious that the cost to the Government is in- 
creased by the needless travel en route to the first designated new 
station. 

(c) As no travel is required of the officer until the expiration of 
his leave, and before it has expired he is retired, he is not entitled 
to transportation for his dependents for any portion of his journey 
from his last permanent station to his home; 27 Comp. Dec., 61; 
1 Comp. Gen., 677; and the fact that orders, to be effective after the 
expiration of his leave, assign him a new permanent station have 
led him to move himself and his dependents in the direction of such 
newly assigned station will not change his rights under the statute. 

(d) It is assumed that the retirement is other than for age. As 
the officer traveled on the official, i. e., the direct, and shortest 
usually traveled route, under orders changing his permanent station 
and without delay or leave en route, he is entitled to transportation 
for the dependents within the statute who actually accompanied 
him on the journey and for whom transportation at the expense 
of the Government had issued, to the point reached when retirement 
orders were delivered to him. As to dependents, if any, who did not 
accompany him, the rule would be otherwise. Here again, it is 
suggested that the case presented is unusual, as good administration 
would seem to require such coordination between the section or 
branch of the War Department in charge of retirement matters and 
the section or branch in charge of change of station orders as would 
not frequently permit the issuance of orders directing a permanent 
change of station of an officer whose retirement was so imminent 
and so urgent that the order of retirement was required to be 
delivered to him en route on change of station orders. 

(e) The answer to this question is the same as the answer to (c). 
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MILITARY PENSIONS AND WAR-RISK COMPENSATION TO SAME 
PERSONS, 
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A person having a right to a military pension by reason of an injury received 
in the military or naval service prior to April 6, 1917, and who by reason 
of service since April 6, 1917, received an entirely new injury or suffered 
an aggravation of the old one, thereby coming within the purview of the 
war risk insurance act. as amended, may not receive both pension and war- 
risk compensation but may elect between the two forms of payment. 

Injuries received in the military or naval service prior to April 6, 1917, by per- 
sons whose enlistment continued beyond that date, or who reentered the 
service after that date, may properly be considered by the Director of the 
Veterans’ Bureau in fixing the disability rating of such persons under the 
war risk act in connection with disability from injuries or disease, or ag- 
gravation of prior injuries, occurring after April 6, 1917, where the benefi- 
ciary elects to receive war-risk compensation in lieu of pension under the 

old laws. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 12, 1923: 

I have your letter of February 20, 1923, presenting for decision 
two questions with respect to payment of war-risk compensation and 
pension under prior laws to the same person for the same period of 
time, first, where the two allowances are for unrelated injuries or 
disabilities, and, second, where the war-risk compensation is payment 
for an aggravation of the injury or disability for which the original 
pension was granted. ’ 

Example of the first is that of a man who during the earlier en- 
listment had two fingers of his left hand amputated for which he has 
right to a pension. During his second enlistment, authorized with 
defect noted, he sustained an injury to his right leg, causing anchy- 
losis of the knee, entitling him to war-risk disability compensation. 

Example of the second is that of a man awarded $8 per month 
pension on account of an injury to the left eye, who reenlisted for 
service in the World War, there being noted at the time of the reen- 
listment the injury, and is claiming compensation by reason of the 
aggravation suffered during his latest enlistment in addition to the 
pension for the original injury. 

There is for consideration the general proposition underlying 
both of your questions, whether payment of pension and war-risk 
compensation to the same person for the same period is authorized. 

Section 312 of the war risk insurance act of October 6, 1917, 40 
Stat. 408, in part is as follows: 


The laws providing for gratuities or payments in the event of death in the 
service and existing pension laws shall not be applicable after the enactment of 
this amendment to persons now in or hereafter entering the military or naval 
service, or to their widows, children, or their dependents, except in so far as 
rights under any such law shall have heretofore accrued. 


The war risk act provided a new system of pensions, being a substi- 
tution of the earlier pension laws, and use of the word “ compensa- 
tion ” in lieu of * pension * did not change the pension character of | 
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the allowance. The compensation is as much a pension for service 
in the military or naval forces as was the allowance designated as 
“pension” theretofore. 27 Comp. Dec., 547; id., 607; éd., 865; éd., 
1067; 31 Op. Atty. Gen., 296; 1 Comp. Gen., 26. See also decision 
of March 21, 1923,2 Comp. Gen., 582, holding the compensation to be 
a pension for service in the Army or Navy within the meaning of 
the exception in section 7 of the employees’ compensation act, Sep- 
tember 7, 1916, 39 Stat., 742. 

Section 4715, Revised Statutes, derived from acts of June 6 and 
July 25, 1866, 14 Stat., 56; ¢d., 230; and the act of March 3, 1873, 17 
Stat., 566, provides as follows: 

Nothing in this Title shall be so construed as to allow more than one pension 
at the same time to the same person, or to persons entitled jointly ; but any pen- 
sioner who shall so elect may surrender his certificate, and receive, in lieu 
thereof, a certificate for any other pension to which he would have been entit!ed 
had not the surrendered certificate been issued. But all payments previously 
made for any period covered by the new certificate shall be deducted from the 
amount allowed by such certificate. 

In subsequent pension legislation extending the benefits to per- 
sons theretofore not included, or changing the conditions precedent 
to granting pensions, there appear express prohibitions as follows, or 
in similar terms: * That no person shall receive more than one pen- 
sion for the same period.” Act of July 25, 1882, 22 Stat., 176; act 
of June 27, 1890, 26 Stat., 182, as amended by act of May 9, 1900, 
31 Stat., 170; act of August 5, 1892, 27 Stat., 348; act of February 
6, 1907, 34 Stat., 879; act of May 11, 1912, 37 Stat., 112. 

Under the act of December 24, 1919, 41 Stat., 374, amending the 
war risk act so as to make sections 301 and 302, relative to compensa- 
tion for death or disability, retroactively effective from October 6, 
1917, to April 6, 1917, persons claiming the benefits of the war risk 
act for service during that period were required to relinquish any 
gratuity or pension granted under the pension laws. Such amend- 
ment to section 301 is reenacted ineact of March 4, 1923, 42 Stat., 
1524. ‘These provisions show an intention to continue, with respect 
to the new system of pensions established by the war risk act, the 
settled policy of Congress to limit one person to one military or naval 
pension during the same period, as expressed in section 4715, Re- 
vised Statutes, and a long line of subsequent legislation. Decision of 
March 21, 1923, 2 Comp. Gen. 582. In the absence of a clear statu- 
tory expression so providing, there would be no sound basis for 
concluding that a different policy had been adopted merely because 
of the change in the system of granting the military and naval 
pensions. 

The expression in section 312 of the war risk act discontinuing 
the old pension system, emphasized by you as constituting possible 
authority for payment of both pension and compensation, viz, 
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“except in so far as rights under any such law have heretofore ac- 
crued,” merely saved to a pensioner the right to receive the pension 
under the old system, where his right had accrued, notwithstanding 
he was in the service upon the passage of the war risk act, and 
was not intended as granting right to double pension. Under the 
old pension laws right to a pension “ accrued” upon death or hon- 
orable discharge of the soldier, act of January 25, 1879, 20 Stat., 265, 
17 Pension Decisions 129; 19 Op. Atty. Gen. 2, or when he was 
entitled to an honorable discharge, 31 Op. Atty. Gen. 296. If the 
soldier was continued in active service through reenlistment or other- 
wise, although his right had accrued, he did not begin to receive 
payment until final release from active service. Thus this provision 
in section 312 must be construed as excepting from the operation of 
the war risk act a pensioner’s right to receive subsequent payment 
of pension accrued under the old laws upon final release from active 
service performed after October 6, 1917, but not as excepting that 
right from operation of the prohibition against receipt of two 
pensions. 

Accordingly in the two classes of cases cited by you, involving 
unrelated injuries and disabilities, or aggravation of the same in- 
jury and disability, there exists no authority for payment of both 
pension and war-risk compensation to the same person for the same 
period, but the pensioner may elect between the two forms of 
pensions. 

Your attention is directed to the following proviso in the act of 
March 4, 1923, 42 Stat., 1523, amending the war risk insurance act: 

* * * And provided further, That compensation as hereinafter provided 
may be paid for disability resulting from personal injury or disease contracted 
in line of duty prior to April 6, 1917, or for aggravation of a disability existing 
prior to examination, acceptance, and enrollment for service for such aggrava- 
tion suffered and contracted in line of duty prior to April 6, 1917, by any 
member of the military or naval forces in active service on April 6, 1917, who 
was discharged subsequent to April 6, 1917. With the exception of members of 
the military and naval forces whose injury was suffered or disease contracted 
prior to April 6, 1917, this section shall be deemed to be in effect as of April 6, 
1917. 

The involved phraseology of this proviso has rendered the exact 
meaning somewhat obscure necessitating a careful interpretation to 
arrive at the intent of Congress. Without at this time attempting 
any construction that will cover all possible situations, it is believed 
that the intent of Congress by the first portion thereof was to au- 
thorize the granting of war risk compensation to persons who served 
subsequent to April 6, 1917, during the World War, based on dis- 
abilities resulting from personal injury or disease contracted in line 
of duty prior to April 6, 1917, and for aggravation of such disabili- 
ties caused by World War service. The clause “by any member of 
the military or naval forces in active service on April 6, 1917,” 
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apparently should not be construed as relating to persons seeking 
war risk compensation for disabilities of service origin prior to 
April 6, 1917, but those in the service on April 6, 1917, and those 
reentering the service subsequent thereto should be considered alike 
in this respect. It would seem that Congress could not have had 
any reason for making a distinction. 

Hence in both of the cases presented there is for your considera- 
tion the advisability of changing the disability rating because of the 
double injury or aggravation of prior disability so as to increase the 
amount of war risk compensation to be received by the beneficiary. 
But in the event the beneficiary elects to receive such increased com- 
pensation he must, of course, relinquish all right to the pension 
granted him under the old pension laws. 


UNIFORM GRATUITY—NAVAL RESERVE FORCE AND VOLUNTEER 
NAVAL RESERVE. 


Any amounts paid as uniform gratuities to enrolled members of the Naval 
Reserve Force, discharged before the expiration of their enrollment, should 
be deducted from pay due as reservist at date of discharge from the reserve; 
or, if insufficient pay is due to liquidate such refund, the excess should be 
deducted from pay accruing upon subsequent enlistment in the Regular 
Navy. 

Members of the Volunteer Naval Reserve to whom a uniform has been issued 
in kind as permitted by act of July 1, 1922, 42 Stat., 793, are not required 
to refund the value of such uniform upon discharge, but should be required 
to refund any uniform gratuity paid to them as members of the Naval 
Reserve Force prior to transfer to the Volunteer Naval Reserve, if dis- 
charged before the expiration of their enrollments. 


Comptroller General McCarl to the Secretary of the Navy, April 12, 1923: 

I have your letter of March 10, 1923, requesting decision whether 
the amount of uniform gratuity received by an enrolled member of 
the Naval Reserve Force may be charged against the clothing credit 
to which he becomes entitled upon enlistment in the regular Navy, 
and whether the value of the clothing in kind issued to members of 
the Volunteer Naval Reserve is refjuired to be refunded upon dis- 
charge prior to expiration of enrollment for the purpose of enlisting 
in the Regular Navy. 

The act of August 29, 1916, 39 Stat., 589, provides: 

Members of the Naval Reserve Force shall, upon first reporting for active 
service for training during each period of enrollment, be credited with a uniform 
gratuity of $50 for officers and $30 for men. 

* * * Provided, That should any member of the Naval Reserve Force 
sever his connection with the service without compulsion on part of the Govern- 


ment before the expiration of his term of enrollment, the amount so credited 
shall be deducted from any money that may be or may become due him. 


* * » * * + + 
VOLUNTEER NAVAL RESERVE, 


The Volunteer Naval Reserve shall be composed of those members of the 
Naval Reserve Force who are eligible for membership in any one of the other 
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classes of the Naval Reserve Force, and who obligate themselves to service 
in the Navy in any one of said classes without retainer pay and uniform 
gratuity in time of peace, 

The appropriation act for the fiscal year 1923, act of July 1, 1922, 
42 Stat., 793, provides, under the heading “ Naval Reserve Force: ” 

That members of the Volunteer Naval Reserve may, in the discretion of 
the Secretary of the Navy, be issued such articles of uniform as may be 
required for their drills and training, the value thereof not to exceed that 
authorized to be issued to other classes of the Naval Reserve Force * * *, 

This provision in the appropriation act of July 1, 1922, did not 
establish a uniform gratuity for the Volunteer Naval Reserve, 
2 Comp. Gen., 148, and contains no requirement as in the uniform 
gratuity provision in the act of August 29, 1916, for a refund on 
discharge of the cost of such articles of uniform as may be issued. 

The act of August 29, 1916, specifically requires a refund where 
a uniform gratuity has been paid and a member is discharged for 
purpose of enlisting in the Navy, and provides that the refund shall 
be made “ from any money that may be or may become due him.” 
The reference to any money that may become due is not limited to 
money that may be due as a member of the Reserve. 

You are accordingly advised that any amounts which have been 
paid as a uniform gratuity should be deducted from pay due as a 
reservist at the date of discharge from the Reserve, or if the pay due 
is insufficient to liquidate the refund the excess should be deducted 
from pay that accrues under the enlistment in the Regular Navy. 
No refund is, however, required of the value of uniform issued in 
kind to a member of the Volunteer Naval Reserve. The mere dis- 
charge of a member from the Volunteer Naval Reserve is not 
necessarily conclusive that no refund is required, for such a member 
may have received a uniform gratuity as a member of some other 
class of the Naval Reserve Force prior to a transfer to the Volunteer 
Naval Reserve made under authority of Alnav 67, dated Sep- 
tember 29, 1921. 


REPAIRS TO AUTOMOBILE SEIZED WHILE ILLEGALLY TRANS- 
» PORTING LIQUOR. 


Reimbursement from the appropriation for the enforcement of prohibition may 
properly be made for labor in repairing an automobile seized while trans- 
porting liquor in violation of law, when immediately necessary for the re- 
moval of the automobile to storage. 


Decision by Comptroller General McCarl, April 12, 1923: 

Jacob’s Ladder Garage requested March 23, 1923, review of settle- 
ment No. T-4968, dated February 23, 1922, disallowing its claim 
under the act of March 3, 1921, 41 Stat., 1274, for $5 for five hours of 
labor expended April 27, 1922, in putting a Maxwell car bearing 
Massachusetts registration No, 197-685, seized by Federal prohibi- 
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tion agents, in condition to run to a place of storage. The disallow: 
ance appears to have been made on the ground that the act of July 
16, 1914, 38 Stat., 508, prohibited the expenditure out of an appro- 
priation of any sum for maintenance, repairs, or operation of motor- 
propelled passenger-carring vehicles unless specifically authorized by 
law. 

Title II, section 26, of the national prohibition act of October 28, 
1919, 41 Stat., 315, authorized the seizure and confiscation of vehicles 
in which intoxicating liquor was being illegally transported. See 
Goldsmith-Grant Company v. United States, 65 U. 8., law ed., 225. 
It was further provided that the vehicles should be sold under the 
order of the court and that— 

* * * the officer making the sale, after deducting the expenses of keep- 
ing the property, the fee for the seizure, and the cost of the sale, shall pay all 
liens, according to their priorities, * * * and shall pay the balance of the 
proceeds into the Treasury of the United States as miscellaneous receipts. 

The Maxwell touring car seized in this case broke down while be- 
ing driven, after seizure, to a Government garage to await the order 
of the court. It was stated by the Federal prohibition director for 
Massachusetts that the repairs made were necessary to put it into con- 
dition to complete the journey. A voucher for $1 for towing the car 
and $5 for five hours’ work on the car was approved for payment 
from the appropriation “ Enforcement of the narcotic and national 
prohibition acts (internal revenue), 1922,” and referred to this office 
for consideration as a claim. The amount of $1 claimed for towing 
was allowed in the settlement of which review is requested, while the 
amount of $5 claimed for work on the car was disallowed. 

The apposite statute, 41 Stat., 1274, appropriated funds— 


For expenses to enforce the provisions of the “ National Prohibition Act” 
and the Act entitled “An Act to provide for the registration of, with collectors 
of internal revenue, and to impose a special tax upon, all persons who pro- 
duce, import, manufacture, compound, deal in, dispense, sell, distribute, or 
give away opium or cocoa leaves, their salts, derivatives, or preparations, and 
for other purposes,” approved December 17, 1914, as amended by the “ Revenue 
Act of 1918,” including the employment of executive officers, agents, inspectors, 
chemists, assistant chemists, supervisors, clerks, and messengers in the field 
and in the bureau of internal revenue in the District of Columbia, to be ap- 
pointed as authorized by law; the securing of evidence of violations of the 
Acts, and for the purchase of such supplies, equipment, mechanical devices 
laboratory supplies, books, necessary printing and binding and such other 
expenditures as may be necessary in the District of Columbia and severe’ 
field offices, and for rental of necessary quarters, $7,500,000: * * *., 


The act of July 16, 1914, 38 Stat., 508, refers to the repairs of ve- 
hicles owned and operated by the Government and has no relation 
to repairs of motor-propelled vehicles seized in the enforcement 
of the national prohibition act. The act of October 28, 1919, contem- 
plates that expenses of seizure and sale of the automobile and reason- 
able intervening expenses shall be borne from the proceeds of the 
sale and the residue covered into the Treasury. 2 Comp. Gen., 377. 
In this instance the automobile required repairs prior to the court 
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action and to get the machine to a Government garage. The cost 
of such necessary repairs could not await court action on the car 
and may be paid from the appropriation made for the enforcement 
of prohibition. 26 Comp. Dec., 1040; 27 id., 586. 

Upon review of the matter the settlement as to this item is re- 
versed and $5 is certified due claimant. 


DOUBLE COMPENSATION—TRAVELING EXPENSES. 





A civilian employee of the Government holding a position the salary attached 
to which amounts to $2,500 or more may not be employed in any other 
position under the Government with compensation attached, it being im- 
material that he was in a leave-without-pay status from the first position 
for the period covered by the second position. 

A civilian employee of the Government, appointed for duty on a Government 
transport, is not in a travel status while on board such vessel and is not 
entitled to reimbursement for subsistence or laundry expenses incurred 
while thereon, nor to expense of transporting himself and baggage between 
the vessel and his hotel. 

Tips to room stewards and mess boys on a Government transport are not 

reimbursable as traveling or subsistence expenses. 


Decision by Comptroller General McCarl, April 12, 1923: 

The Secretary of War requested January 5, 1923, review of settle- 
ment No. W-879516, dated December 20, -1922, disallowing the 
claim of Alfred Brooks Fry for $178.60 as reimbursement of actual 
expenses during the period July 20 to September 26, 1922, while 
making a voyage from New York City to San Francisco via the 
Panama Canal, as consulting engineer aboard the U. S. Army trans- 
port Grant, and return as a passenger aboard the steamship /'cua- 
dor from Los Angeles to Balboa, and aboard the steamship Colon 
from Cristobal to New York City, and for per diem of $4 while de- 
tained for 13 days in San Francisco and for 7 days while on tempo- 
rary duty in the Canal Zone. 

Alfred Brooks Fry was reinstated August 5, 1919, at a salary of 
$2,900 a year as supervising chief engineer, Treasury Department, 
with station in New York City, after a period of service in the 
United States Navy during the World War. He was so serving 
on July 20, 1922, when he sought and obtained leave of absence with- 
out pay to enable him to make a voyage as consulting engineer aboard 
the U. S. Army transport Grant from New York to San Francisco 
The assistant and chief clerk of the War Department reported No- 
vember 9, 1922, that Mr. Fry was in the civil service of the War De- 
partment under a temporary appointment from July 19, 1922, to 
October 3, 1922, inclusive, and that the conditions of his employment 
were “to proceed from New York City to San Francisco by way of 
the Panama Canal and return, he to be paid at the rate of $5,000 per 
annum and to be allowed subsistence and other traveling expenses 
within the limit of paragraph 733, Army Regulations.” Mr. Fry 
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has been paid at the rate of $5,000 a year for the period July 19 to 
October 3, 1922, inclusive, and it appears, by telegram to the Super- 
vising Architect of the Treasury, he returned to duty as supervis- 
ing chief engineer on September 27, 1922, and has been paid at the 
rate of $2.900 a year for the period subsequent thereto. 

The items aggregating $178.60, representing $19.50 as expenses 
aboard the U. S. Army transport Grant, $52 as per diem of $4 for 
13 days in San Francisco, $16 as expenses aboard the steamship 
Ecuador, $5.60 as transportation expenses in the Canal Zone, $28 as 
per diem of $4 for 7 days while on temporary duty in the Canal 
Zone, $13.50 as expenses aboard the steamship Colon, and $44 as ex- 
penditures made for laundry, were disallowed, in the settlement of 
which review is requested on the ground that a portion of the travel 
was aboard an Army transport and that no orders had been issued 
in accordance with paragraph 733, Army Regulations, for any of the 
travel or prescribing a per diem allowance. 

The act of June 30, 1922, 42 Stat., 729, 730, making appropriations 
for the military and nonmilitary activities of the War Department 
for the fiscal year during which the voyage in question was made 
provided funds for the “expenses of sailing public transports and 
other vessels on the various rivers, Gulf of Mexico, the Atlantic and 
Pacific Oceans,” and page 726, for the “ expenses of masters, officers, 
crews, and employees of the vessels of the Army Transport Service.” 
The service in this case was in the capacity of a consulting engineer 
to accompany an Army transport from an Atlantic to a Pacific port 
and return, at a salary of $5,000 a year and subsistence and other 
traveling expenses within the limits named in the Army Regu- 
lations. 

The precise questions presented by the record for decision are (1) 
whether an employee in one department of the Government may be 
employed for temporary service in another department at a higher 

salary while on leave of absence “without pay from the permanent 
position, and (2) whether any of the items of actual expense or the 
per diem claimed in this case may be allowed in view of the fact that 
the travel in part was on an Army transport and that no orders for 
any of the travel were issued. 

The first question must be answered in the negative for the reason 
that section 2 of the act of July 31, 1894, 28 Stat., 205, provides that : 


No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially heretofore or hereafter specially authorized thereto by law; * * *, 


Section 1765, Revised Statutes, provides that: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, 
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* * * unless the same is authorized by law, and the appropriation therefor 
explicitly states that it is for such additional pay, extra allowance, or com- 
pensation. 

The fact that Mr. Fry was away from his permanent position as 
supervising chief engineer on leave of absence without pay does not, 
in my opinion, take his case out of the inhibitions contained in sec- 
tion 1765, Revised Statutes, and section 2 of the act of July 31, 1894, 
28 Stat., 205. See also the act of August 29, 1916, 39 Stat., 582. 
Whether he actually received his salary as supervising chief engi- 
neer during the period from September 27 to October 3, 1922, is 
immaterial so far as the present question is concerned. 

The proper procedure would have been for the Treasury Depart- 
ment to have loaned Mr. Fry to the War Department, expenses being 
paid by the War Department while so loaned. See 14 Comp. Dec., 
294; 15 id., 692; 16 id., 161; id., 422; 19 id., 784; 20 id., 694; 22 id., 
242; 1 Comp. Gen., 249; 25 Op. Atty. Gen., 301; id., 380. 

Consequently it must besheld that Mr. Fry was not entitled to the 
difference between $2,900, as salary as supervising chief engineer, 
and $5,000, his salary as a temporary employee in the War Depart- 
ment for the period from July 19 to September 26, 1922, inclusive, 
amounting to $396.67, nor to pay at the rate of $5,000 a year for the 
period September 27, 1922, day he reported for duty and day his 
salary recommenced as supervising chief engineer, to October 3, 1922, 
inclusive, date to which paid under the temporary appointment, 
amounting to $97.17, a total of $493.84. 

There remains for consideration claim for reimbursement of trav- 
eling expenses. The service was to accompany an Army transport 
from an Atlantic to a Pacific port and return. No orders for the 
voyage were necessary, as the whole purpose of the employment was 
to make the voyage. The terms of the service fixed the right to trav- 
eling expenses and per diem allowance within the limits and not sub- 
ject to the conditions of the Army Regulations. 

The sum of $19.50 claimed as expense aboard the U. S. Army 
transport Grant represents $12 for tips to the room and mess boys 
and $7.50 as the cost of transportation of self and baggage from his 
place of abode in New York City to the vessel and from the vessel 
to a hotel in San Francisco. Neither of these items may be allowed 
for the reason that no reimbursement can be allowed for tips aboard 
an Army transport, 7 Comp. Dec., 237, and for the reason that the 
U. S. Army transport Grant was the employee’s place of service for 
the journey from the Atlantic to the Pacific port. He was not in a 
travel status on the voyage, 26 Comp. Dec., 776. An employee is not 
entitled to reimbursement of actual expenses from the place of his 
abode to and from his place of service, 5 Comp. Dec., 662. The 
employee was away from his post of service during the 13 days in 
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San Francisco and the 7 days in the Canal Zone in the performance of 
temporary dutt, and the per diem of $4, or a total of $80, will be 
allowed for these 20 days, in accordance with the terms of service. 
The sum of $16 claimed as reimbursement of expenses aboard the 
steamship ecuador, and $13.50 aboard the steamship Colon, as gratu- 
ities to stewards and porterage, will be allowed, 26 Comp. Dec., 487. 
The sum of $5.60 is stated to have been expended for transporta- 
tion while in the Canal Zone in the performance of temporary duty 
when public vehicles were not available, and will be allowed. 

The item of $44 claimed as reimbursement of expenditures made 
for laundering of clothes soiled during the employment aboard the 
Army transport and during the temporary service in the Canal Zone 
can not bé allowed for the reason that the employee was not entitled 
to reimbursement of any expenses while at his post of service, the 
Army transport, and he has been allowed per diem in lieu of actual 
expenses for the 7 days in the Canal Zone. 

The total of the reimbursable items incurred on the voyage from 
New York to San Francisco and return is $115.10. The employee 
has been erroneously paid $493.84 salary from July 19 to October 3, 
1922. The difference, or $378.74, is hereby certified due the United 
States and should be remitted to this office at once in order that the 
account may be balanced and closed. 


PERSONAL FURNISHINGS—CAPS AND GOWNS FOR HOSPITAL 
ATTENDANTS. 


Caps and gowns for general use by medical and dental staffs and their assist- 
ants in Saint Elizabeths Hospital essentially for the protection of the pa- 
tients are in effect a part of the hospital equipment and are not within the 
prohibition against the purchase of personal furnishings. 

Furnishings—wearing apparel, firearms, ammunition, etc.—are not authorized 
to be purchased and charged under contingent or other appropriations, in 
the absence of specific statutory provision therefor, if such furnishings are 
for the personal convenience, comfort, or protection of employees, or are 
such as to be reasonably required as a part of the usual and necessary 
equipment for the work on which engaged or for which employed, including 
uniforms and other equipment required to be worn or used for purposes 
of identification, etc., except generally such furnishings as are made nec- 
essary by the unusual requirements of particular field or office work or as 
partake of the character of “ tools of the trade.” 


Comptroller General McCarl to the Secretary of the Interior, April 13, 1923: 

There was received by your reference of March 29, 1923, request of 
the Superintendent, Saint Elizabeths Hospital, for a decision relative 
to providing caps and gowns for members of the medical and dental 
staffs and their assistants engaged in treating patients of the hos- 
pital. 

The following statement is made by the superintendent in regard 
to the protection of patients from microorganisms : 


We feel it necessary to advise the various members of the staff and their 
assistants that while engaged upon this work always to wear a new gown, 
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thoroughly cleansed, in order to protect the patients in every way possible. We 
feel that the safest method when giving such an order is to provide these 
gowns and other equipment that goes with them, as only in this way can we 
assure every safeguard for the protection of our patients from consequences that 
might ensue following an operation. These gowns and caps are the property of 
the hospital and will remain the property of the hospital, to be placed in stock 
for use by the various members of the staff and other employees as may be re- 
quired in line of duty. In no case are any of these articles to become the prop- 
erty of any individual. This course, as stated, is being pursued in the various 
hospitals throughout the country, and we have no doubt but that it is the 
proper method to be followed here, except for the decisions that have been 
made by the Comptroller General of the United States from time to time as 
to the authority to furnish personal wearing apparel for the various branches 
of the Government to the employees. 


The act of May 24, 1922, 42 Stat., 592, making appropriations for 
the Department of the Interior for the fiscal year ending June 30, 
1923, provides as follows: 


For support, clothing and treatment in Saint Elizabeths Hospital for the 
Insane from the Army, Navy, Marine Corps, Coast Guard, inmates of the Na- 
tional Home for Disabled Volunteer Soldiers, persons charged with or convicted 
of crimes against the United States who are insane, all persons who have 
become insane since their entry into the military and naval service of the 
United States, civilians in the quartermaster’s service of the Army, persons 
transferred from the Canal Zone, who have been admitted to the hospital and 
who are indigent * * * $1,000,000 * * *, 

Furnishings—wearing apparel, firearms, ammunition, etc.—are not 
authorized to be purchased and charged under contingent or other 
appropriations in the absence of specific provision therefor contained 
in such appropriations or other acts, if such furnishings are for the 
personal convenience, comfort, or protection of such employees, or 
are such as to be reasonably required as a part of the usual and 
necessary equipment for the work on which they are engaged or for 
which they are employed, including uniforms and other equipment 
required to be worn or used for the purposes of identification, ete. 
12 Comp. Dec., 616; 17 td., 508; 24 id., 44; 1 Comp. Gen., 251; 2 
Comp. Gen., 258-493; decision of February 5, 1923, 18 MS. Comp. 
Gen., 151. The exceptions to this the almost invariable application 
as to such matters are not such as to readily lend themselves to spe- 
cific enumeration. Generally, if such furnishings are made neces- 
sary by the unusual requirements of particular field or office work, 
they are allowed, and likewise if they partake of the character of 
“tools of the trade,” as the matter is sometimes expressed, 2 Comp. 
Gen., 382, but when such exceptional purchases are made the vouch- 
ers in payment thereof must fully set forth the reasons and the 
necessities therefor. 

The requirements as to the gowns and caps here in question, stated 
to be essentially for the protection of the patients, appear properly 
to bring them within the class of excepted items of furnishings, 
being, in effect, a part of the hospital equipment, and the decision is 
accordingly. 
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MILEAGE—CADETS OF THE UNITED STATES MILITARY ACADEMY. 


Cadets proceeding from their homes to the Military Academy for examination 
and appointment on and after July 1, 1922, are entitled to five cents per 
mile for the entire distance from their homes to the Academy via the 
shortest usually traveled route, less any cost to the Government for sub- 
sistence or transportation furnished. 


Comptroller General McCarl to the Secretary of War, April 13, 1923: 

I have your letter of March 15, 1923, transmitting voucher in 
favor of Samuel Mana Fuller, cadet private, class of new cadets, 
United States Military Academy, for mileage at the rate of 5 cents 
per mile, Honolulu, Hawaii, to West Point, N. Y., for travel to 
enter the Military Academy, and requesting decision as to the amount 
which should be allowed per mile for that part of the travel by 
Army transport from Honolulu, Hawaii, to San Francisco, Calif. 

On the face of the voucher it is stated that the journey was com- 
ienced July 20, 1922, and completed August 3, 1922, while the 
“mileage statement ” on the reverse of the voucher is “ 1922, July 
20 to August 3, Honolulu, H. T., to San Francisco, Cal., U. S. A. 
Transport Chateau Thierry charged for meals only on transport. 20 
meals, @ $0.50, $10.00.” Whether the journey to San Francisco or 
to West Point was completed August 3, 1922, does not definitely 
appear. 

Section 19 of the act of June 10, 1922, 42 Stat., 632, provides: 

That cadets at the Military Academy and cadets and cadet engineers of the 
Coast Guard shall receive the same pay and allowances as are now or may 
hereafter be provided by law for midshipmen in the Navy. 

Under the appropriation “ Pay, miscellaneous, 1923,” in the naval 
appropriation act of July 1, 1922, 42 Stat., 787, funds are provided: 

* * * for mileage, at 5 cents per mile, to midshipmen entering the Naval 
Academy while proceeding from their homes to the Naval Academy for exami- 
nation and appointment as midshipmen; * * * 

As under section 19 of the act pf June 10, 1922, cadets who have 
entered the Military Academy become entitled for said entrance 
travel on and after July 1, 1922, to the same allowance as then or 
thereafter provided for midshipmen in the Navy, in order to deter- 
nine the right of Cadet Fuller to mileage for this travel on and after 
July 1, 1922, to enter the Military Academy, it is first necessary to 
determine what a naval cadet who has entered the Naval Academy 
would have been entitled to for similar travel on and after July 1, 
1922, to enter the Nava] Academy. 

While naval cadets are officers of the Navy, and there is in sec- 
tion 12 of the act of June 10, 1922, 42 Stat., 631, a general mileage 
provision (with actual expenses for certain sea travel) for officers 
of the Navy, yet in view of the statutory distinction as to this allow- 
ance that maintained prior to July 1, 1922, between the travel of 
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naval cadets for such entrance purposes and that of commissioned 
officers of the Navy for general travel purposes, and the repetition 
of this distinction in the annual naval appropriation act for 1923, 
supra, enacted July 1, 1922, and therefore at a later date than the 
act of June 10, 1922, although effective upon the same date, it is 
concluded that it was the purpose of Congress to continue this 
separation of naval cadets from commissioned officers of the Navy 
for mileage for entrance travel purposes. See, in this connection, 
United States vy. Perkins, 116 U. S., 483; 20 Comp. Dec., 365. 

Cadet Fuller is accordingly entitled to mileage via the shortest 
usually traveled route from Honolulu to West Point, computed at 
5 cents per mile for entire distance, less any cost to the Government 
for subsistence and transportation while en route on Army transport 
from Honolulu to San Francisco, as a set-off against the item of 
mileage which the Government otherwise owes him. 

It appears from the voucher submitted that he has himself borne 
the cost of said subsistence, 20 meals at $0.50 each, $10, and, if this 
be verified as correct, he is not indebted to the United States on this 
account, nor is he entitled to reimbursement therefor as claimed. 

The only remaining item is the independent item of transporta- 
tion from Honolulu to San Francisco, and the only question for 
determination as to that is as to the amount that shall be deducted 
therefor as the cost to the United States for the transportation from 
the mileage which it otherwise owes him. 

The Quartermaster General of the Army computes the cost of in- 
dividual passenger transportation on Army transports, and informa- 
tion as to the monetary value of the transportation furnished to 
Cadet Fuller for said travel as a cadet candidate from Honolulu to 
San Francisco on the Army transport upon which he traveled can 
be secured from that office. 

You are accordingly advised that for this cadet entrance travel 
from Honolulu to San Francisco Cadet Fuller is entitled to mileage 
at 5 cents per mile, less the cost of the transport transportation fur- 
nished to him as thus ascertained. See 2 MS. Comp. Gen., 235, Octo- 
ber 20, 1921. 


DAMAGES—MISTAKES OF GOVERNMENT OFFICERS AND 
EMPLOYEES. 


A mistake by officers or employees of the Government, resulting in the erro- 
neous deportation of an alien as exceeding the allowable quota of immi- 
grants, does not render the United States liable for damages or for the 
expense of returning the alien to this country upon discovery of the 
mistake. 

Comptroller General McCarl to the Secretary of Labor, April 13, 1923: 

By letter dated April 7, 1923, decision is requested whether in the 
settlement of the accounts of the French Line Steamship Co. for 
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charges against it for housing immigrants at Ellis Island, credit 
may be allowed for the amount expended by the relatives of an 
alien for his return to the United States after he had been errone- 
ously deported through a mistake as to whether the quota had been 
exceeded. 

It appears that after the alien in question had been erroneously 
deported as in excess of quota and the mistake had been discovered 
the relatives of the deportee advanced the necessary funds, amount- 
ing to $115.55, for his return and now demand that the French Line 
refund the amount. The French Line appears willing to make the 
refund provided it can be reimbursed by the United States either 
directly or by abatement to a corresponding amount of the housing 
charges against it. 

The only theory upon which the steamship company’s claim for 
reimbursement or abatement could be considered would be that the 
United States is liable for the damage resulting from the mistake 
of its officers or agents in ordering the deportation of the alien. It 
is well settled that the torts or mistakes of Government officers or 
employees can not be made the basis of a claim for damages against 
the United States. Hart v. United States, 95 U.S., 318; Russell v. 
United States, 182 U. S., 535. 

The question submitted is answered in the negative. 


SALES OF OLD AND NEW MATERIAL, PANAMA CANAL. 


The failure of the purchaser to inspect before shipment goods sold by the 
Panama Canal as “new and unused” does not relieve the Canal from 
furnishing goods of that kind and the substitution of used or second-hand 
goods entitles the purchaser to a refund equal to the difference between the 
value of new goods and those delivered. 


Decision by Comptroller General McCarl, April 13, 1923: 

The Seattle Chain & Manufacturing Co. has requested review of 
settlement W-890109, this office, dated February 28, 1923, disallowing 
its claim for $69.69, damages as result of defect in chain purchased 
from The Panama Canal under sales order No. 1624, dated April 
17, 1922. 

Under said sales order The Panama Canal sold to the Seattle Chain 
& Manufacturing Co. new and unused chain. This order provided 
for delivery of the material sold free alongside vessel, Balboa, Canal 
Zone. Circular No. 1470, on which claimant company submitted its 
bid, contained the following provision: 

The purchaser is requested to have a representative present to inspect the 


material at time of delivery, as no claims for shortage, quality, condition, or 
inaccuracy in description will be considered after delivery. 
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No representative of claimant inspected the material sold at Balboa 
as requested. On receipt of material in San Francisco it was dis- 
covered that this chain was not new and unused as advertised but 
“in very bad condition, the material being eaten away to a consider- 
able extent by salt water and in the case of the 1”’ chain the links 


were worn to below 7’’ diameter at the ends.” 
The proceeds of the sale were deposited June 30, 1922, to credit 
of “ Maintenance and operation, Panama Canal.” 


The claim has had administrative examination, and report thereon 
in part is as follows: 


This claim has been investigated and it has been ascertained that the chain 
shipped on these two items was second-hand chain, instead of new and unused 
chain. See copy of letter of the chief quartermaster dated August 26, 1922, 
herewith. It is not believed by the Panama Canal that the chain covered 
by this claim was the kind of chain which the Panama Canal warranted it to 
be in making the sale. 


The claim has been approved for $67.87 on the following basis: 


2 ft. g’’ defective chain____- i kaaee __per ft. $0. 12__$8. 64 
ie A a _per ft. .15__61. 05 
Proportionate allowance for freight, wharfage, and State tolls from 

Balboa to Seattle on 4,675 lbs. defective chain (total charges, 54,230 


~~ 


SS AR esas claetc el nebv nin dtodd ben apres caine etewsbeinccearviocy scsieieiashisinnkinciecheenascsied 42. 66 
Proportionate allowance for loading on car and switching charge at 

Seattle (total loading and switching charges on entire shipment 

ND cinch cel sheathed Aik nite Bechara etalon hss 2. 27 


Less deduction for value of 4,675 lbs. defective chain at $1.00 
OE I asin catianlanletnieatsaioarediiaim sos pcaaicinipadeahtendton am ee 


Amount due contractor_______--__~_- <n ctaniaie ee 


Where a sale is made of an article to be of a certain kind and 
quality the tender of such an article is a condition precedent to the 
buyer’s liability, and, if the condition is not performed, the buyer 
may reject the article within a reasonable time. Bower-Venue 
Grain Co. v. Norman Milling and Grain Co., 207 Pac., 297; Rosen- 
baum Hardware Co. v. Paxton Lumber Co., 97 S. E., 784. However, 
this rule generally is applicable only where there is no provision with 
respect to inspection of the goods sold. Ordinarily a purchaser who 
having every opportunity allowed him to inspect goods for himself 
neglects to do so, but takes the goods at the estimate put on them by 
the seller, can not be relieved by law, and failure to inspect at the 
time and place agreed upon is equivalent to approval. Fraser vy. 
Ross, 41 Atl., 204; Reynolds v. Palmer, 21 Fed. Rep., 482. 

Such is the general liability of a purchaser upon failure to inspect, 
but it is believed there are situations where a different rule is ap- 
plicable. In this case, for instance, had the original offer been of 
material “in good condition ” or other similar provision, the “ con- 
dition ” would be a matter of opinion and purchaser could be afforded 








658 DECISIONS OF THE COMPTROLLER GENERAL. 


no relief for failure to make inspection. But “new and unused ” 
material has a definite meaning different from secondhand material 
and the one could not in the least be substituted for the other. The 
distinction is so clearly drawn between new and secondhand ma- 
terial as to constitute a difference in the kind, the purchase of which 
would be prompted by different reasons, and the ultimate use by the 
purchaser thereof different. In the case of J. F. Donahoo Co. v. 
Reliance Equipment Co., 78 Sou., 800, the court held that failure to 
inspect hoisting engine before shipment in accordance with agree- 
ment did not permit shipment of a machine of different kind and 
size. 

The claimant had a right to receive new and unused chain and the 
Government is liable for the difference in value thereof. 

The value of the defective chain as such is stated as $46.75, and the 
difference in value of $67.87 is based on a computation of the propor- 
tionate part of the amount and charges paid for the whole. This 
appears fair and reasonable and upon review of the matter the set- 
tlement is reversed and the sum of $67.87 certified due claimant. 


PER DIEM IN LIEU OF SUBSISTENCE WHEN MEALS INCLUDED IN 
TRANSPORTATION. 


Travel orders issued under the authority conferred upon the heads of executive 
departments and other Government establishments by the act of August 1, 
1914, 38 Stat., 680, by the Secretary of Commerce authorizing the allow- 
ance to an employee of a per diem for the period of travel, including periods 
on vessels for which the price of passage includes meals and berth, are 
within the terms of said act and, in the absence of general regulations 
issued under said act prohibiting such allowance, payment thereof may be 
made in accordance with the travel orders. 


Decision by Comptroller General McCarl April 14, 1923: 

Ward T. Bower and Joe L. Baker have requested review of settle- 
ment No. S-33362, dated Febrfiary 17, 1923, wherein was allowed 
$364.04 and $276.24 on account of their claims of $500.04 and $408.24, 
respectively, for subsistence and actual necessary expenses incurred 
during the months of October, November, and December, 1922, while 
traveling on official business pursuant to orders dated September 28, 
1922, approved by the Assistant Secretary of Commerce. Of the 
respective amounts claimed, $136 and $132, representing charges for 


per diem in lieu of subsistence while traveling on steamers, were 
disallowed for the reason that paragraph 75 of the travel regulations 
provided that: “ Employees traveling on steamers where the cost of 
ticket includes meals and stateroom accommodations will not be 
entitled to per diem in lieu of subsistence for the time they are on 
such steamers.” 
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The travel orders in question specifically provided that: 

A per diem of $4.00 will be allowed in lieu of actual subsistence, including 
periods on vessels for which the price of passage includes meals and berth. 

Such per diem allowance in lieu of actual expenses for subsistence 
was authorized under the provisions of section 13 of the act of Au- 
gust 1, 1914, 38 Stat., 680, as follows: 

That the heads of executive departments and other Government establish- 
ments are authorized to prescribe per diem rates of allowance not exceeding $4 
in lieu of subsistence to persons engaged in field work or traveling on official 
business outside of the District of Columbia and away from their designated 
post of duty when not otherwise fixed by law. 

The regulation in question was promulgated July 1, 1913, and 
claimants urge that it had no connection with the act of August 1, 
1914; that the action of the department in authorizing per diem in 
lieu of subsistence to them while traveling on vessels where the cost 
of the ticket included meals and berth, was not an attempt to waive 
the regulations made in pursuance of a statute, but was the exercise 
of a discretion placed in the executive departments by the act of Au- 
gust 1, 1914. 

It appears that certain appropriation acts for matters under the 
Department of Commerce made specific provision for the payment 
of a per diem to be “subject to such rules and regulations as the 
Secretary of Commerce may prescribe ” and that the regulations in 
question were made pursuant to such acts. 

It is stated that no general regulations have been issued by the 
Secretary of Commerce with respect to the act of August 1, 1914, but 
employees of certain bureaus and individuals of others, were from 
time to time, in the discretion of the Secretary, authorized to travel 
with such allowance. The head of the department is not restricted 
in the manner in which he shall exercise the power therein conferred. 
He may do so by general regulation or by special authorization in 
individual cases, issued prior to the commencement of the travel di- 
rected under such special authorization. 22 Comp. Dec., 601. 

The orders directing the travel in question specifically authorized 
the payment of a per diem of $4 in lieu of actual subsistence including 
periods on vessels for which the price of passage included meals and 
berth, and accordingly claimants are entitled to receive such payment 
while necessarily traveling on vessels in pursuance of such orders. 

Upon review of the matter the settlement is revised and $136 is 
certified for payment to Ward T. Bower and $182 for payment to 
Joe L. Baker, in addition to the amounts of $364.04 and $276.24, re- 
spectively, allowed by the settlement. A supplemental certificate 
will issue for $136 and $132 and the checks heretofore issued are re- 
turned to the claimants, 
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DISABILITY COMPENSATION—INJURIES SUSTAINED BY EX. 
SOLDIER WITHIN THREE YEARS AFTER DISCHARGE. 


The provision of the act of March 4, 1923, 42 Stat., 1522, that an ex-service 
man shown to have a neuropsychiatric or active tuberculosis disease within 
three years after separation from active military or naval service will be 
presumed to have acquired his disability in the service, has no applica- 
tion to a case in which the disease is known to have been not of service 
origin but to have been incurred at a definite time and place after separa- 
tion from the service and did not constitute an aggravation of any preex- 
isting disease or injury of service origin. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 16, 1923: 


I have your letter of April 7, 1923, as follows: 


Edwin A. Anderson was discharged from the military service of the United 
States April 8, 1919, with no disability, and the military records do not show 
that he was given medical treatment while in the service. On August 2, 1919, 
he was injured in an automobile accident, receiving a fracture of the spine, 
which resulted in the crushing of the spinal cord, causing paralysis in both 
legs and paralysis of the bladder and rectum. Medical examination made 
February 12, 1923, shows that the claimant is still suffering from paralysis 
due to traumatic myelitis resulting from fracture of the 11th and 12th dorsal 
vertebra. 

In section 300 of the war risk insurance act, as amended by the act of March 
4, 1923, it is provided: 

“That an ex-service man who is shown to have a neuropsychiatric disease 
or an active tuberculosis disease developing a 10 per centum degree of disability 
or more in accordance with the provisions of subdivision (2) of section 302 
of the war risk insurance act, as amended, and such showing was also mace 
upon examination by a medical officer of the Veterans’ Bureau or by a legally 
qualified physician made within three years after separation from the active 
military or naval service of the United States, shall be considered to have ac- 
quired his disability in such service or to have suffered an aggravation of a 
preexisting neuropsychiatric disease or tuberculosis, in such service. * * *.” 

In this case the medical officers of the bureau are of the opinion that the 
organic injury to the central nervous system must be considered as a neuro- 
psychiatric disease. The case would appear, therefore, to be covered by the 
proviso in section 300 of the war risk insurance act, above referred to. 

Your decision is requested whether compensation is payable in this case. 


The question whether in this case the condition resulting from the 
injury to the spine constitutes a neuropsychiatric disease is one of 
medical opinion and diagnosis for determination by the Director of 
the Veterans’ Bureau. If the director determines that a neuro- 
psychiatric disease exists, the question for decision by this office is 
whether the amendment of March 4, 1923, 42 Stat., 1522, authorizes 
an award of compensation to the ex-service man notwithstanding 
that the injury which is known to have been the originating cause 
of the disease was not suffered by him until after his discharge from 
the service. 

Following the language quoted in your letter the amendment con- 
tinues: 
but nothing in this proviso shall be construed to prevent a claimant from 
receiving the benefits of compensation and medical care and treatment for a 
disability due to these diseases of more than 10 per centum degree (in accord- 
ance with the provisions of subdivision (2) of section 302 of the war risk 


insurance act, as amended) at a date more than two years after separation 
from such service, if the facts of the case substantiate his claim. 
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It is clear, I think, that the purpose and intent of this statute was 
not to give compensation for these diseases originating after dis- 
charge from the service, but only to prescribe a rule of evidence 
establishing a presumption of service origin if the disease develops 
10 per cent disability within three years after separation from the 
service, and the contrary presumption if the required percentage of 
disability is not developed within three years. Either presumption 
may be overcome by affirmative proof to the contrary. 

If the director shall find in the instant case that the disease was 
caused by the accidental injury of August 2, 1919, and was not 
merely aggravated or activated by the said injury, such finding 
will be conclusive proof that the disease was not acquired in or ag- 
gravated by his military service, and no compensation award will 
be authorized, notwithstanding the amendment of March 4, 1923. 
If, on the other hand, conditions are such as to indicate that there 
was a diseased condition existing prior to the injury the amend- 
ment establishes a presumption that such preexisting disease was of 
service origin. Award of compensation should be governed ac- 
cordingly. 





MILEAGE ON TRAVEL FROM SUBURBAN DUTY STATION—OFFI- 
CERS OF THE PUBLIC HEALTH SERVICE. 


Official travel by officers of the Public Health Service for the purpose of mileage 
begins and ends at the railroad station within the limits of their post of 
duty at which they actually begin and terminate their journey, when fur- 
nished free transportation by Government conveyance between such station 
and their place of duty located in the suburbs and adjacent to a suburban 
railroad station. 


Decision by Comptroller General McCarl to the Secretary of the Treasury, 
April 17, 1923: 


The Secretary of the Treasury requested March 23, 1923, review 
of settlement No. T-13496 of the accounts of J. L. Summers, disburs- 
ing clerk of the Treasury Department, wherein was disallowed 
credit for 80 cents claimed by him as a payment to A. H. Pierce, 
surgeon (R), Public Health Service, of 5 cents a mile for 16 miles 
vf travel from West Roxbury to Boston, Mass., and return. The 
disallowance was made on the ground that the right of an officer to 
mileage when traveling under orders away from his official post of 
duty begins and ends with the railroad station in the city in which 
the post of duty is located. 

The Surgeon General of the Public Health Service, August 22, 
1922, authorized the medical officer in charge of the United States 
Veterans’ Hospital No. 44, at West Roxbury, Mass., to transfer 
three merchant seamen from thence to St. Elizabeths Hospital, in 
Washington, D. C., with reimbursement to the commissioned attend- 
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ants of traveling expenses “at the rate allowed by law for necessary 
travel.” The medical officer in charge, September 9, 1922, directed 
Surg. A. H. Pierce, one of his subordinates, to “ proceed from U. S. 
Veterans’ Hospital No. 44, West Roxbury, Mass., to Washington, 
D. C.,” accompanied by an attendant, and upon delivery of the sea- 
men to the St. Elizabeths Hospital to return to his proper station. 


Doctor Pierce complied with his orders, and under section 12 of the 
act of June 10, 1922, 42 Stat., 631, transportation being furnished 
by the Government, was paid 5 cents a mile for the official distance 
of 934 milee from West Roxbury to Washington and return, It 
appears that the veterans’ hospital in West Roxbury is located 8 
miles from the railroad station in Boston; that West Roxbury is 
within the municipal limits of Boston; that West Roxbury is served 
by a railroad station, but that on account of the condition of the 
seamen and the time involved in making train connections from 
West Roxbury with trains from Boston to Washington, Government 
transportation, presumably in a taxi or bus operated by the hospital, 
was furnished for the travel from the hospital to Boston. In the 
uudit of the accounts of the disbursing officer credit for 80 cents, 
being mileage at the rate of 5 cents a mile for the 16 miles involved, 
was disallowed on the ground that the right to mileage began and 
ended at the railroad station in Boston. 

Mileage is a reimbursement or commutation of traveling expenses, 
United States v. Smith, 158 U.S., 350, and the theory of the law in 
allowing mileage is to provide for expenses necessarily incurred in 
the performance of travel. Wéilliams v. United States, 47 Ct. Cls., 
186. The travel here was not repeated travel within the meaning of 
section 12 of the act of June 10, 1922, 42 Stat., 631. See 2 Comp. 
Gen., 72. It was travel to and from the railroad station within the 
municipal limits of Boston in a Government conveyance, and there 
is no allegation that any expenses were necessarily incurred when so 
traveling. While consideration of the health of the seamen might 
have made it advisable to take the train at Boston instead of at 
West Roxbury, no such consideration can be urged as to the return 
journey. No expenses having been incurred for the 16 miles of 
travel, the adoption of the contention would make mileage cease to 
be a reimbursement and become an emolument. See 1 Comp. Gen., 
171; 2 id., 427; Hutchins v. United States, 47 Ct. Cls., 186. 

Upon review of the matter no differences are found and the settle- 
ment is sustained. 
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GOVERNMENT FUEL YARDS—GASOLINE. 


The acts establishing the Government fuel yards and appropriating therefor 
limit its operations to the handling of fuel such as handled bY coal dealers 
generally, and the appropriations for the Government fuel yards, 42 Stat., 
589 and 1210, are not therefore available for the purchase of gasoline for 
distribution to the Government service. 


Comptroller General McCarl to the Secretary of the Interior, April 17, 1923: 

I have your letter of March 20, 1923, transmitting a communica- 
tion from the Director of the Bureau of Mines and requesting a 
decision of the matter therein submitted, as follows: 


The sundry civil act approved July 1, 1918, establishing the Government 
fuel yard, 40 Stat., 672, provides as follows: 

The Secretary of the Interior is autherized and directed to establish in the 
District of Columbia storage and distributing yards for the storage of fuel for 
the use of and delivery to all branches of the Federai service and the munici- 
pal government in the District of Columbia and such parts thereof as may be 
situated immediately without the District of Columbia and economically can 
be supplied therefrom, and to select, purchase, contract for, and distribute all 
fuel required by the said services. Authority is granted the Secretary of 
the Interior, in connection with the establishment of the said yards, to procure 
by purchase, requisition for tmmediate use, condemnation, or lease for such 
pericd as may be necessary, land, wharves, and railroad trestles and sidings 
requisite therefor. All branches of the Federal service and the municipal 
zovernment in the District of Columbia, from and after the establishment of 
the said fuel yards, shall purchase all fuel from the Secretary of the Interior 
and make payment therefor from applicable. appropriations at the actual cost 
thereof to the United States, including all expenses connected therewith ; 

For the establishment of the fuel storage and distributing yards herein au- 
thorized, including the procurement of the necessary lands, wharves, railroad 
sidings, and trestles; storing, handling, and distributing equipment, including 
motor-propelled passenger-carrying vehicles for inspectors; and all other ex- 
penses requisite for and incident thereto, including personal services in the 
District of Columbia, $432,300, to be available immediately ; 

For the purchase and transportation of fuel; storing and handling fuel in 
yards; maintenance and operation of yards and equipment, including motor- 
propelled passenger-carrying vehicles for inspectors, rentals, and all other ex- 
penses requisite for and incident thereto, including personal services in the 
District of Columbia, $1,154,088, to be available immediately: Provided, That 
all moneys received from the purchase of fuel during the fiscal year nineteen 
hundred and nineteen shall be credited to this appropriation and be available 
for the purposes of this paragraph: Provided further, That no part of any 
moneys herein or hereafter appropriated shall be used for the purpose of taking 
over or in any way interfering with the yards or coal dumps or other facilities 
for storage and distribution of coal that have been used and occupied in the 
past year by coal dealers for supplying the general public; * * *. 

The question has come up as to whether, under this legislation, the Govern- 
ment fuel yard can purchase and distribute gasoline, the same as it now pur- 
chases and distributes coal, wood, and other fuels. It will be appreciated if an 
opinion on the question is secured from the Comptroller General. 


Gasoline is a fuel in a restricted sense, and the question is as to 
whether it is of the character of fuels contemplated for handling, 
storing, dispensing, etc., by the Government fuel yards. 

The last proviso of the act, 40 Stat., 673, providing— 


That no part of any moneys herein or hereafter appropriated shall be used 
for the purpose of taking over or in any way interfering with the yards or coal 
dumps or other facilities for storage and distribution of coal that have been 
used and occupied in the past year by coal dealers for supplying the general 
public; 
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indicates the character of fuel contemplated for handling, storing, 
dispensing, etc., namely, fuel such as that handled by coal dealers 
generally, to wit, coal, wood, and like fuels. 

The statements by Doctor Manning, former Director Bureau of 
Mines, particularly as reported, page 255, “ Hearings before Sub- 
committee of House Committee on Appropriations, sundry civil bill, 
1920,” indicate quite clearly the character of fuel contemplated for 
handling, etc., by the Government fuel yards, as do the statements 
of Doctor Bain, the present Director, Bureau of Mines, page 711, 
“ Hearings before Subcommittee of House Committee on Appropria- 
tions, Interior Department appropriation bill, 1923.’ 

In the hearings, sundry civil bill, 1920, page 255, the former 
director stated : 

I want to show to Congress, and I can show to Congress, that the Government 
can run a coal business as any private concern would run it. 

In the hearings, Interior Department appropriation bill, 1923, page 


711, the present director stated : 

The other field is the operation of the Government fuel yard. That is a 
business enterprise which has been placed under the Bureau of Mines because 
of the thought that if the Government is going to buy and sell coal for its own 


use, it should be in the hands of men who know coal, and our direct contact 
with the coal industry insures that. 


The current appropriation, fiscal year 1923, for the Government 
fuel yards, 42 Stat., 589, provides: 


Government fuel yards: For the purchase and transportation of fuel; storing 
and handling of fuel in yards; maintenance and operation of yards and equip- 
ment, including motor-propelled passenger-carrying vehicles for inspectors, 
purchase of equipment, rentals, and all other expenses requisite for and inci- 
dent therete, including personal services in the District of Columbia, the un- 
expended balance of the appropriation made for these purposes for the fiscal 
year 1922 is reappropriated and made available for such purposes for the fiscal 
year 1923, and of such sum not exceeding $500 shall be available to settle claims 
for damages caused to private property by motor vehicles used in delivering 
fuel: Provided, That all moneys received from the sales of fuel during the fiscal 
year 1923 shall be credited to this appropriation and be available for the pur- 
poses of this paragraph; * * #* 

The appropriation, fiscal year 1924, for the Government fuel yards, 
42 Stat., 1211, is no different in its provisions as affecting the matters 
here at issue. 

In view of the evident intent of the act establishing the Govern- 
ment fuel yards and the other acts making appropriations therefor 
and in furtherance thereof, which appears to have been to confine 
the scope of this activity to the running of a Government “ coal 
business ” or, as otherwise expressed, to buying and selling coal, I am 
constrained to hold that the appropriations for “ Government fuel 
yards,” 42 Stat., 589 and 1210, are not available for the purchase 
ef gasoline for distribution, etc. 
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PURCHASE OF COAL—PRICE ADJUSTMENT. 


In adjusting the price of coal delivered under a contract providing for such 
adjustment for failure to meet the required analysis, and in which the 
price is stated at so much per ton f. o. b. mines, plus a specified freight 
rate which freight rate is subject to increase or decrease to meet changes 
in freight tariffs, the adjustment should be made on the net price per ton 
f. o. b. the mines. 


Comptroller General McCarl to Capt. T. S. Pugh, United States Army, April 
18, 1923: 


By letter dated April 4, 1923, forwarded through Chief of Fi- 
nance, you transmit with request for decision whether payment 
thereon is authorized, a voucher in favor of Superior Rock Springs 
Coal Co. for $378.06, being the amount of the retained percentages 
on 541.26 tons of coal delivered at Vancouver Barracks, Wash., 
under contract dated August 6, 1922, less a deduction for failure 
of the coal to comply with the specifications. 

The contract provides for an adjustment in price should the coal 
delivered show, upon analysis, B. t. u. deficiency, or an excess of 
ash, or otherwise not comply with the specifications, but the de- 
duction as stated on the voucher is on the basis of the price of 
the coal at the contractor’s mines, to wit, $4 per ton, whereas the 
price fixed in the contract is $9.515 per ton’f. o. b. cars Vancouver 
Barracks, Wash. On the basis of mine price the deduction would 
appear to be $136.94, whereas on the basis of delivered price the 
deduction would be $325.30. 

The only adjustment which a disbursing officer is authorized to 
make under such contracts on account of failure of the coal to 
comply with the specifications is an adjustment on the basis of the 
price as fixed in the contract, which in this case is $9.515. And it 
would have been proper for you to have advised the contractor to that 
effect and that its recourse if dissatisfied with such adjustment would 
be to file a claim in the General Accounting Office for direct settle- 
ment. However, since it appears that there will be other payments 
under this contract involving price adjustments, the question as to 
whether such adjustments should be based upon the mine price or the 
delivered price under this contract may -now be decided upon your 
submission. 

It is noted that the contractor’s proposal which is attached to and 
made a part of the contract does not quote a delivered price but 
stipulates a price of $4 per ton f. o. b. mine and states what the 
freight rate would be from the mine to Vancouver Barracks. 

Paragraph 13 of the conditions and specifications printed on the 
reverse side of the form on which the proposal was submitted—and 
which were expressly made a part of the contract—authorized the 
bidder to quote a price f. o. b. mines and required that a statement 
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of the freight rate be submitted in such cases. Paragraph 14 of 
said conditions and specifications provides: 

It is understood and agreed that when the price quoted is delivered at any 
Army post, camp, or station, said price is based on the present freight rate as 
established by the railroad tariffs, and that said price is subject to change 
to correspond with any change that may be made in these freight rates during 
the life of the contract. 

It is clearly shown in this case that the delivered price as fixed in 
the contract was made up of the bid price of $4 per ton plus the 
freight rate. 

The only provision in the contract here in question under which 
adjustment of price is authorized is that found in paragraph 11 of 
the conditions and specifications which reads: 

If, upon inspection of coal at time of delivery at the camp, post, or station, it 
is found that coal is of an inferior quality, or has not received careful and 
thorough preparation, the contracting quartermaster will have the right to 
penalize the contractor by making payment of only 90 per cent of the amount 
of the invoice, based on the tonnage delivered, at the contract price. The 10 
per cent withheld is to cover any deduction on account of delivery of coal 
which, on analysis and test, is subject to an adjustment in price. * * * If 
the result of these analyses shows at any time during the life of the contract 
3 per cent of moisture above that specified, 2 per cent of ash above that speci- 
fied, or 2 per cent of LB. t. u. below that specified in the original contract, the 
contractor will be penalized accordingly. 

Considering the contract as a whole, including the proposal and 
the conditions and specifications printed on the reverse side thereof, 
the intent and purpose would appear to be that the adjustment be 
made on the basis of the price f. 0. b. mines as stated in the proposal. 
You are advised, therefore, that adjustment on the basis of $4 per 
ton, rather than $9.515 per ton, is authorized. 


TRANSPORTATION OF FAMILIES AND EFFECTS OF OFFICERS AND 
EMPLOYEES OF THE BUREAU OF FOREIGN AND DOMESTIC COM- 
MERCE, 

The act of January 5, 1923, 42 Stat., 11f3, appropriating a limited amount 
to pay the actual and necessary expenses of transportation and sub- 
sistence of the families and effects of officers and employees of the Bureau 
of Foreign and Domestic Commerce, subject to such regulations as the 
Secretary of Commerce may prescribe, makes it incumbent upon the 
Secretary of Commerce to prescribe such regulations as will limit the 
expenditures so authorized to the amount approriated even though it may 
be necessary to limit the reimbursement to only a part of the actual ex- 
pense incurred. 


Comptroller General McCarl to the Secretary of Commerce, April 19, 1923: 
By letter dated April 12, 1923, reference is made to the provision 
in the act of January 5, 1923, 42 Stat., 1113, relative to payment of 
traveling expenses of families of officers and employees of the Bu- 
reau of Foreign and Domestic Commerce, under certain conditions, 
and decision is requested whether you are authorized to promulgate 
regulations vesting in the director of the bureau discretion to deter- 


ere 
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mine the amount, if any, to be allowed in a given case coming within 
the law. 

The provision in question reads: 

Transportation of families and effects of otmcers and employees: To pay 
the itemized and verified statements of the actual and necessary expenses of 
transportation and subsistence, under such regulations as the Secretary of 
Commerce may prescribe, of families and effects of officers and employees of 
the Bureau of Foreign and Domestic Commerce in going to and returning 
from their posts, or when traveling under the order of the Secretary of Com- 
merce, but not including any expenses incurred in connection with leave of 
absence of the oflicers and employees of the Bureau of Foreign and Domestic 
Commerce, $15,000: Provided, That no part of said sum shall be paid for 
transportation on foreign vessels without a certificate from the Secretary of 
Commerce that there are no American vessels on which such officers and clerks 
may be transported. 

You state that the amount appropriated will not be sufficient to 
pay the actual expenses in all cases coming within the provision and 
you propose to give the director authority to so limit the cases in 
which allowance will be made and the amount to be allowed in cases 
in which an allowance is to be made that the entire amount appro- 
priated for the fiscal year will not be exceeded. 

There is no general law giving to officers and employees of the 
Bureau of Foreign and Domestic Commerce the right to have their 
5 Fad 
families and effects transported at Government expense and the 
provision made for that purpose for the fiscal year 1924 is limited 
to the amount appropriated therefor. The amount appropriated 
is to be expended “ under such regulations as the Secretary of Com- 
merce may prescribe.” Therefore it would seem that the law not 
only authorizes but requires that the expenditures under said appro- 
priation be so limited and restricted by regulation that the amount 

appropriated for the fiscal year will not be exceeded. 

In no case may the amount paid exceed “ the actual and necessary 
expenses of transportation and subsistence,” and, if deemed neces- 
sary to avoid creating a deficit, it is legal and proper to prescribe 
regulations under which only a part of the actual and necessary ex- 
penses of transportation and subsistence in any case will be paid. 

The question presented is answered accordingly. 


LONGEVITY PAY TO PRINCIPALS OF NORMAL, HIGH, AND MANUAL- 
TRAINING HIGH SCHOOLS IN THE DISTRICT OF COLUMBIA. 


As the provision for longevity increase of $100 per year for five years to the 
principals of the normal, high, and manual-training high schools in the 
District of Columbia, in addition to the basic salary of $2,700 per annum, 
was first included in the act of June 5, 1920, 41 Stat., 850, and provided 
that for the fiscal year 1921 the longevity increase should be next above 
the salary receiving on June 30, 1920, which was the basic salary of 
$2,700, the maximum longevity increase for these principals for the year 
1921 was $100; for 1922, $200; for 1923, $300. 
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Comptroller General McCarl to the President, Board of Commissioners, Dis- 

trict of Columbia, April 19, 1923: 

By letter dated March 27, 1923, decision is requested as to the rates 
of longevity pay to, which principals of normal, high, and manual- 
training high schools of the District of Columbia are entitled for 
the period from May 1, 1921, to the present time. 

The District of Columbia appropriation act of June 5, 1920, 
41 Stat., 850 and 851, contains the following provisions: 

Principal of the Central High School, $3,500: Provided, That the principal of 


the Central High School shall be placed at a basic salary of $3,500 per annum 
and shall be entitled to an increase of $100 per annum for five years; 
* * * * * * * 
Principals of normal, high, manual-training high, and junior high schools, 
ten, at $2,700 each: Provided, That the principals of the normal, high, manual- 
training high, and junior high schools other than the Central High School, 
now in the service of the public schools, or hereafter to be appointed shall be 


placed at a basic salary of $2,700 per annum and shall be entitled to an increase 
of $100 per annum for five years; 


* » * + * * * 


The salaries appropriated herein for teachers, clerks, and librarians, in all 
classes during the fiscal year 1921, shall be in lieu of the present basic 
or initial salaries for such classes, and the present rates of longevity in- 
creases of pay for the said classes shall apply to the basic or initial salaries 
appropriated herein: Provided, That for the year ending June 30, 1921, 
each of the teachers, clerks, and librarians in said classes shall receive 
placing in the class to which assigned, so that each teacher shall receive in 
addition to the basic salary herein provided a longevity increase which shall 
be equal to the longevity increase which is next above that received June 30, 
1920. 

x” * + * a o . 


LONGEVITY PAY: For longevity pay for director of intermediate instruction 
* * * principals of normal, high, manual-training high, and junior high 
schools, * * * teachers, clerks, librarians and clerks, and librarians to 
be paid in strict conformity with the provisions of the act entitled “An Act to 
fix and regulate the salaries of teachers, school oflicers, and other employees 
of the board of education of the District of Columbia,” approved June 20, 
1006, * © © 9520000; * © §&. ; 

These provisions became effective July 1, 1920, and it would ap- 
pear to be the plain purpose and effect of said provisions to authorize 
payment to the principal of the Central High School of a basic salary 
of $3,500 per annum and to each of the 10 other principals of a basic 
salary of $2,700 per annum and to authorize payment to each of said 
11 principals, in addition to the basic salary and as longevity pay, 
an increase at the rate of $100 a year for five years. With reference 
to the question as to whether the increase or longevity pay should be 
allowed for service rendered prior to July 1, 1920, or only for serv- 
ice rendered thereafter, consideration must be given to the provision 
hereinbefore quoted to the effect that the longevity increases “ shall 
apply to the basic or initial salaries appropriated herein” and the 
proviso that for the year ending June 30, 1921, “ each teacher shall 
receive in addition to the basic salary herein provided a longevity 


increase which shall be equal to the longevity increase which is 
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next above that received June 30, 1920.” This clearly establishes 
the longevity pay which the principals in question were to receive 
for the fiscal year 1921, at $100 in excess of that which each of them, 
respectively, was receiving at the end of the fiscal year 1920. There- 
fore, it becomes necessary to determine what longevity pay these 
principals were receiving at the end of the fiscal year 1920. Asa 
matter of fact, they, with the possible exception of the principal of 
the Central High School, were receiving none. See 27 Comp. 
Dec., 346. 

For the reasons hereinafter stated I am convinced of the correct- 
ness of the holding of the administrative officers of the District of 
Columbia and the Comptroller of the Treasury relative to the lon- 
gevity pay status of these principals for the fiscal years 1917 to 
1920, inclusive. 

At no time since July 1, 1906, has there been a general law appli- 
cable to all teachers alike authorizing longevity pay. In the act of 
June 20, 1906, 34 Stat., 316, entitled “An act to fix and regulate the 
salaries of teachers, school officers, and other employees of the Board 
of Education of the District of Columbia,” provision is made for 
certain annual increases for a specified number of years, the amount 
of the increase and the number of years for which it was to be allowed 
to be different in different classes. The provision in said act, page 
820, relative to principals of high schools was as follows: 


Principals of normal, high and manual training schools shall receive a salary 
of two thousand dollars per annum, together with an annual increase of one 
hundred dollars for five years. All such principals shall be appointed at the 
minimum salary * * *%, 

This provision did not authorize payment of the increase on serv- 
ice theretofore rendered. It fixed the entire compensation for the 
fiscal year 1907 at $2,000 and provided that for each year’s service 
thereafter, not exceeding five years, said compensation would be 
increased at the rate of $100 per annum. 

For the fiscal year 1908, which was the first year for which the 
annual increase was payable, the basic salary, plus the increase, was 
appropriated for as salary at $2,100 per annum. Thereafter up to 
and including the fiscal year 1916 appropriation was made for salary 
at the basic rate only and a Inmp sum was appropriated for longevity 
pay for all teachers and others entitled thereto. 

In the Book of Estimates of Appropriations for the fiscal year 
1916 estimates were submitted for nine principals of high schools 
at a minimum salary of $2,000 each and for a lump sum for longevity 
pay in the usual terms. 

The estimates as submitted to the District Commissioners by the 
Board of Education for said year included an increase for each prin- 
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cipal to $2,500 regardless of former service, and a provision authoriz- 
ing further increases for five years thereafter at the rate of $100 per 
annum. The -appropriations as made for this fiscal year, however, 
made no provision for the increases submitted. 

For the fiscal year 1917 estimates were submitted as follows: 


Principal of the Central High School (increase of $1,000 submitted)____ $3, 000 

Provided, That the principal of the Central High School now in the service 
of the public schools or hereafter to be appointed shall be placed at a basic 
salary of $3,000 per annum and shall be entitled to an increase of $100 per 
annum for five years: Provided further, That for the year ending June 30. 
1917, the principal of the Central High School shall receive the salary in his 
class next above his present salary. 


Principals of the normal, high, and manual-training high schools, other 
than the Central High School, 8, at a minimum salary of $2,500 each 
(increase of $500 each submitted) eee 


Provided, That the principals of the normal, high, and manual-training high 
schools, other than the Central High School, now in the service of the public 
schools or hereafter to be appointed, shall be placed at a basic salary of $2,500 
per annum, and shall be entitled to an increase of $100 per annum for five 
years: Provided further, That for the year ending June 30, 1917, each principal 
of the normal, high, and manual-training high schools, other than the Central 
High School, shall receive the salary next above his present salary. 


In the detailed statement accompanying the estimate for longevity 
pay for this year no estimate was made for any longevity pay for 
principals of high schools. This detailed statement aggregated 
$511,655 from which was deducted $26,655, on account of estimated 
changes in personnel, etc., leaving the amount as submitted $485,000. 
The provision made by Congress for these principals in the appro- 
priation act for the fiscal year 1917 was not in the language sub- 
mitted by the commissioners, but was as follows, 39 Stat., 693: 


e € 


Principal of the Central High School, $3,000: Provided, That the salary 
of the principal of the Central High School now in the service of the public 
schools or hereafter to be appointed shall be at the rate of $3,000 per annum; 

Principals of normal, high, and manual-training high schools, eight at $2,500 
each: Provided, That the salaries of the principals of the normal, high, and 
manual-training high school, other than the Central High School, now in the 
service of the public schools or hereafter to be appointed, shall be at the rate 
of $2,500 per annum. - 

The amount appropriated for longevity pay for this year was 
$10,000 less than the amount of the estimate as hereinbefore set forth, 
39 Stat., 694. 

Reading the provisions just quoted in the light of the estimates 
on which they were based and considering also that the original 
provision in the act of 1906 did not authorize longevity pay to these 
principals after their compensation reached the maximum amount 
of $2,500, the conclusion reached by the District of Columbia authori- 
ties and by the Comptroller of the Treasury, that the salaries as 
fixed at $3,000 and $2,500 were the maximum amounts authorized 
and that no annual increases thereafter were authorized, would ap- 
pear to be justified. 
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This construction is further supported by the notes which ac- 
companied the estimates submitted by the Board of Education, page 
1294 of the Estimates. The note with respect to the principal of 
the Central High School is that the increase is a promotion from 
$2.500 to $3,000. With reference to the eight other principals the 
note states: “ Owing to the fact that most of these principals have 
already reached the maximum salary in their present class the actual 
increase of expense for 1917 over 1916 is only $1,300.” This shows 
clearly that it was not intended to give a $500 increase to each of 
these principals, but that it was intended to fix the total compensa- 
tion at $3,000 and $2,500, respectively, per annum, and to discontinue 
the longevity increases. 

In the estimates for 1918 provisions were submitted to give lon- 
gevity pay to these 9 principals, the note by the Board of Education 
reading as follows: 

This provision restores the principals of high and normal schools to the privi- 

lege of obtaining longevity pay for service. This privilege is enjoyed by all 
other teachers in the school system of the District of Columbia and was en- 
joyed by these principals previous to the fiscal year 1916-17. Page 997 of 
Estimates. 
Like estimates and recommendations were submitted for the fiscal 
year 1919 with a like note by the Board of Education with refer- 
ence to longevity, but again Congress appropriated for one at $3,000 
and eight at $2,500 without making any provision as to longevity. 
40 Stat., 932. 

The estimates submitted by the Board of Education to the com- 
missioners for the fiscal year 1920 provided for principal of the Cen- 
tral High School at $3,500 with an annual increase of $100 for five 
years and for the eight other principals at $3,000, with like increase 
for longevity, page 1044, but the estimates as submitted to Congress 
for said fiscal year were the same as for the fiscal year 1919. 

In the appropriation act for fiscal year 1920, Congress again ap- 
propriated only $3,000 for the principal of the Central High School, 
but provided, 41 Stat., 80, “ that the present principal of the Central 
High School shall be placed at a basic salary of $3,000 per annum 
and shall be entitled to an increase of $100 per annum for five years.” 
No change was made in the law with reference to the eight other 
principals. They were appropriated for at $2,500 each without any 
provision for longevity. Therefore under the rule of express/o 
unius est eaxclusio alterius the conclusion would appear to be irre- 
sistible that the purpose and effect of the provisions in the act of 
September 1, 1916, 39 Stat., 693 and 694, hereinbefore quoted, were to 
discontinue the longevity increases theretofore provided and that 
after the effective date of the act of July 11, 1919, only the * present 
principal of the Central High School” was entitled to any longevity 
GO0549°—25—Vol. 2 44 
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increase. Such was the state of the law at the time the provisions 
hereinbefore quoted from the act of June 5, 1920, were enacted. 

From the facts herein set forth it is clear that although Congress 
was advised each year that the act of September 1, 1916, was being 
construed to deprive these principals of longevity pay and was urged 
each year to restore the longevity privilege, it declined to do so with 
respect to the principal of the Central High School until July 11, 
1919, and with respect to the others until June 5, 1920. 

The fact that the lump-sum appropriations made each year for 
longevity pay for teachers and others continued, during the period 
in question, to enumerate “ principals of normal, high, and manual- 
training schools ” along with the other teachers and employees is not 
controlling. Such provisions in lump-sum appropriations authorize 
payment only when legally due. 

The District of Columbia appropriations for the fiscal years 1922 
and 1923 contain provisions practically identical with the provisions 
hereinbefore quoted from the act of June 5, 1920. Therefore, I am 
constrained to hold that the principals referred to in your submis- 
sion, namely, the principals of high schools other than the Central 
High School, were entitled, in addition to the basic salary of $2,700, 
to an increase for longevity at the rate of only $100 during the fiscal 
year 1921, $200 during the fiscal year 1922, and $300 during the fiscal 
year 1923. 

I understand that some of the principals involved filed suits in 
the Supreme Court of the District of Columbia on or soon after 
April 30, 1921, for longevity pay alleged to have accrued to that date 
and obtained judgments which have been paid under an appropria- 
tion made in the deficiency appropriation act of March 4, 1923, 42 
Stat., 1534. No written opinion appears to have been rendered in 
any of these cases and I am not advised as to the grounds upon which 
the judgments were based. No appeal was taken. The judgment 
of the court under such circumstancgs does not operate to relieve this 
office of the duty and responsibility imposed upon it by law in the 
matter of rendering decisions on questions properly presented to it 
involving payments under appropriations. Accordingly, I have to 
advise that the proposed payments to those principals of the differ- 
ence between longevity pay at the maximum rate of $500 per annum 
and at the rates of $100, $200, and $300, respectively, for the fiscal 
years involved in the period from May 1, 1921, to the present time 
are not authorized. 
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REPEATED TRAVEL FROM TEMPORARY DUTY STATIONS—OFFI- 
CERS OF PUBLIC HEALTH SERVICE. 


Officers of the Public Health Service may be ordered to perform repeated 
travel, entitling them to reimbursement of actual and necessary expenses 
of travel, between either a temporary or a permanent duty station and a 
place or places in the same vicinity. 

More thun one round trip between places is necessary to constitute “ repeated 
travel” within the meaning of section 12, act of June 10, 1922, 42 Stat., 
681, and if a place is visited but once the officer is only entitled to mileage 
for the distance traveled and must provide himself with transportation 
out of his mileage allowance. 


Comptroller General McCarl to the Secretary of the Treasury, April 20, 1923: 

There has been received by your indorsement, with request for 
decision, letter of April 10, 1923, of the Surgeon General, United 
States Public Health Service, as follows: 


In the prevention of the spread of trachoma, which is one of the dangereus 
contagious diseases mentioned in the act making the appropriation for the 
prevention of epidemics, it is necessary for commissioned medical oflicers of the 
service to travel from place to place and sometimes from house to house in 
isolated counties among the Appalachian Mountains. One of these localities 
is Knott County, Kentucky, where extensive activities for the control of the 
disease have been conducted in recent years. It becomes necessary to resur- 
vey this county and to reexamine patients who have been treated for the 
diseuse. 

There are no railroads or other public conveyance available in Knott County. 
The trips from community to community and from-house to heuse must ae- 
cordingly be made on horseback. In view of this situation it is respectfully 
requested that a decision of the Comptroller General be obtained on the fol- 
lowing point: 

1, Whether without being relieved from his permanent station in a d’stant 
part of the State, an officer may be ordered for temporary duty to Hindman, 
the county seat of Knott County, Kentucky, and thereafter be given repeated 
travel orders from Hindman to two or more designated and undesignated points 
within the county as may be necessary to accomplish the work required. 


The appropriation referred to is apparently that contained in the 
act of February 17, 1922, 42 Stat., 380, in part, as follows: 


Prevention of epidemics: To enable the President, in case only of threatened 
or actual epidemic of * * * trachoma, * * * to aid State and local 
boards, or otherwise, in his discretion, in preventing and suppressing the spread 
of the same, and in such emergency in the execution of any quarantine laws 
which may be then in force, $400,000. 


It is assumed for the purpose of this decision that the resurvey and 
reexamination proposed is within the statute; that is, that there is a 
threatened or actual epidemic of trachoma in Knott County, Ky., 
and that the form or manner of aid in preventing and suppressing 
the spread of the same has been determined by the President. 

Section 12 of the act of June 10, 1922, 42 Stat., 631, in providing 
for mileage authorizes: 


* * * jin case when orders are given for travel to be performed repeatedly 
between two or more places in the same vicinity, as determined by the head 
of the executive department concerned, he may, in his discretion, direct that 
actual and necessary expenses only be allowed. 
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The question as phrased by the Surgeon General seems to be 
whether an officer on temporary duty away from his permanent 
station may be directed to perform repeated travel between his tem- 
porary duty station and a place or places in the same vicinity for 
the performance of duty and be entitled to reimbursement of his 
actual and necessary expenses of travel. Such question is answered 
in the affirmative. An officer is not in a travel status after arrival 
at a temporary duty station and is not entitled to reimbursement for 
any expenses of subsistence at such temporary duty station. Orders 
to travel repeatedly from and return to his temporary duty station 
may be issued to him, as are orders to him to travel repeatedly from 
and return to his permanent station; that is, whether the duty station 
is temporary or permanent is not material in this connection. 

It is possible that what is desired is decision as to what constitutes 
repeated travel which would entitle the officer to reimbursement of 
his actual and necessary expenses of travel rather than mileage 
under the peculiar conditions described. 

Actual and necessary expenses for repeated travel between two 
or more places in the same vicinity was first provided for officers 
of the Navy in the act of June 7, 1900, 31 Stat., 685; and the act of 
July 1, 1902, 32 Stat., 663, contained a provision therefor substan- 
tially the same as the provision quoted from the act of June 10, 
1922. More than one round trip between places is necessary to con- 
stitute travel “ performed repeatedly between two or more places” 
by an officer of the Navy within the meaning of the act of July 1, 
1902, authorizing the Secretary of the Navy to direct that actual 
expenses in lieu of mileage be allowed for such travel. 14 Comp. 
Dec., 897. See also Willits v. United States, 38 Ct. Cls., 534, and 
9 Comp. Dec., 351, 353. And this the act of June 10, 1922, also 
requires, 2 Comp. Gen., 72. 

It is apparent, therefore, that if but one round trip is made by 
the officer between his temporary duty station, Hindman, Ky., and 
any of the places required to be visited by him, as to such places 
visited but once the travel would not be “repeated travel” within 
the statute; he would be entitled to mileage only for the distance 
traveled and not to actual expenses; and in such a case he would be 
required to provide the means of his conveyance out of his mileage 


allowance. 


Your question is answered accordingly. 
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WHITE HOUSE POLICE FORCE—DISABILITY, RETIREMENT, AND 
DEATH BENEFITS. 


Members of the White House police force appointed thereto from the Metro- 
politan police force, and the widow, child, or children under 16 years of age 
in cases of deceased members, are entitled to receive from the policemen 
and firemen’s relief fund the same benefits as members of the Metropolitan 
police force, and the monthly salaries of such members of the White House 
police force are subject to 14 per cent deduction for the benefit of such fund. 

Members of the White House police force appointed from the United States 
park police may contribute from their salaries 14 per cent monthly to the 
policemen and firemen’s relief fund, and upon making such contributions 
become entitled to the benefits from that fund under the same conditions 
as the members of the Metropolitan police and are relieved from the pro- 
visions of the civil service retirement act of May 22, 1920. if such con- 
tributions are not made, they are not entitled to any benefits from that 
fund, and continue subject to the provisions of the civil service retirement 
act of May 22, 1920, 41 Stat., 614, their salaries being subject to the 24 
per cent deduction. 

Comptroller General McCarl to the President, April 20, 1923: 

By your direction, Maj. O. M. Baldinger requested by letter dated 
April 13, 1923, decision as to the right of members of the White 
Ilouse police force to participate in the disability, retirement, and 
death benefits payable from the policemen and firemen’s relief fund 
under the provisions of section 12 of the act of September 1, 1916, 
39 Stat., 718. 

The fund in question was created under authority of the said 
section 12 of the act of September 1, 1916, and is derived from 
various sources, one of which is the deduction of 14 per cent of the 
monthly salary of each member of the police and fire departments. 

The law provides that said fund shall be used, subject to the lim- 
itations and restrictions prescribed therein, to provide certain relief 
to the members of the two departments when sick or injured, when 
retired either on account of disability or age, and in case of death 
either before or after retirement. The question presented is as to 
whether the members of the White House police force are entitled to 
participate in these benefits. 

The White House police force was created and established under 
the act of September 14, 1922, 42 Stat., 841. Said act provides that 
said force shall consist of members appointed “ from the members of 
the Metropolitan police force and the United States park police 
force” and that “the President may transfer a member of the 
White House police force to the organization of which he was a 
member at the time of his appointment to such force.” 

With reference to those members of the White House police force 
who have been transferred thereto from the Metropolitan police 
force, their rights and obligations with respect to the policemen and 
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firemen’s relief fund are specifically preserved and continued under 
section 4 (c) of the act of September 14, 1922, which reads: 


Any member of the Metropolitan police force appointed to the White House 
police force shall continue to be subject to the provisions of section 12 of 
such Act, and appointment of such member to the White House police force 
or transfer of such member to his former organization shall not affect any 
right, privilege, or duty of such member under the provisions of such section 
of such Act. 


Under this provision those members of the White House police 
force who were appointed thereto from the Metropolitan police 
force, and the widow and/or child or children under 16 years of 
age in case of deceased members, are entitled to receive, from the 
policemen and firemen’s relief fund, the benefits enumerated in said 
section 12 of the act of September 1, 1916, and the monthly salaries 
of such members are subject to the one and one-half per centum de- 
duction for the benefit of the policemen and firemen’s relief fund, 
the same as in the case of members of the Metropolitan police force. 

Under the provisions of section 4 (a) of the act of September 14, 
1922, the right of the other members of the White House police 
force—that is to say, those appointed from the United States park 
police force—is dependent upon payment by them into the police- 
men and firemen’s relief fund of an amount equal to one and one- 
half per centum of the total basic salary received since September 
1, 1916. Upon payment of such amount such members become en- 
titled to the benefits and subject to the burdens of section 12 of the 
act of September 1, 1916, the same as in the case of members of the 
Metropolitan police force; and under section 4 (b) service with 
the United States park police force and service as a watchman of 
the United States in any public square or reservation of the District 
of Columbia shall be counted for retirement purposes as service with 
the White House police force. 

If any member of the White House police force appointed from the 
park police force does not pay inté the policemen and firemen’s re- 
lief fund an amount equal to 14 per cent of the total basic salary 
received by him since September 1, 1916, he shall not be entitled to 
any of the benefits provided in section 12 of the act of September 
1, 1916, but shall continue to be subject to the salary deductions 
provided for under the civil-service retirement act of May 22, 1920, 
41 Stat., 614, and entitled to such retirement benefits only as are 
authorized under said act. 
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ACCOUNTING FOR FUNDS RECEIVED FOR INSPECTION CERTIFI- 
CATES ON INTERSTATE SHIPMENTS OF PERISHABLE FARM 
PRODUCTS. 


The total charges for investigations and certifications as to the quality and 
condition of perishable farm products to enable them to be offered for 
interstate shipment, including the regular fees plus the incidental ex- 
penses, are moneys received “for use of the United States” and as such 
are required to be deposited and covered into the Treasury as miscellane- 
ous receipts. 


Comptroller General McCarl to the Secretary of Agriculture, April 20, 1923: 

I have your letter of March 19, 1923, requesting decision as to the 
proper application of moneys, in addition to the regular fees, paid 
in reimbursement of expenses in connection with the issuance to 
shippers, or other interested parties, of certificates as to the quality 
and condition of fruits, vegetables, poultry, butter, hay, and 
other perishable farm products, when offered for interstate ship- 
ment at points conveniently reached from “such important cen- 
tral markets as the Secretary of Agriculture may from time to 
time designate,” as provided in the act of May 11, 1922. 42 Stat., 
532, as follows: 

For enabling the Secretary of Agriculture to investigate and certify to ship- 
pers and other interested parties the quality and condition of fruits, vege- 
tables, poultry, butter, hay, and other perishable farm products, when offered 
for interstate shipment or when received at such important central markets as 
the Secretary of Agriculture may from time to time designate, or at points 
which may be conveniently reached therefrom, under such rules and regu- 
lations as he may prescribe, including payment of such fees as will be reason- 
able and as nearly as may be to cover the cost for the service rendered: 
Provided, That certificates issued by the authorized agents of the department 
shall be received in all courts of the United States as prima facie evidence 
of the truth of the statements therein contained, $175,000; * * *. 

The fees, when collected, are moneys received “for use of the 
United States,” section 3617, Revised Statutes, and as such are re- 
quired to be deposited and covered into the Treasury of the United 
States as miscellaneous receipts, in the absence of any specific provi- 
sion of law authorizing other disposition. It appears that the fees 
referred to in the submission are the same whether the services are 
for investigations and certifications made at “ important central mar- 
kets” where Department of Agriculture representatives are regu- 
larly assigned or whether the investigations and certifications are 
made at “ points which may be conveniently reached therefrom,” but 
in the latter case there are incidental expenses of Government em- 
ployees in connection with travel, etc., to and from such conven- 
iently located points. These incidental expenses are required to be 
reimbursed the United States by those applying for and receiving 
the certificates, and the question arises as to whether such reimburse- 
ments, like the fees, are moneys received “for use of the United 
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States,” and as such for deposit and covering into the Treasury of 
the United States as miscellaneous receipts, or whether they are 
otherwise and properly may be credited under the appropriation 
bearing the expense of such travel, ete. 

The act for the fiscal year 1922, 41 Stat., 1342, provided only 
“ For enabling the Secretary of Agriculture to investigate and cer- 
tify to shippers and other interested parties ” when perishable farm 
products were “ received in interstate commerce at such important 
central markets as the Secretary of Agriculture may from time to 
time designate,” which precluded such investigations and certifica- 
tions at any other places. The authority to make such investigations 
and certifications “at points which may be conveniently reached ” 
from such important central markets was new legislation, the ex- 
planation as to necessity therefor, etc., being reported in the “ Hear- 
ing before Subcommittee of House Committee on Appropriations, 
Agricultural appropriation bill, 1923,” pages 601 to 620, inclusive. 
On page 603 a representative of the Department of Agriculture 
stated the matter as follows: 

The change of language is intended to remove two restrictions. First, to 
permit us to inspect products which have not yet left the State. That question 
often comes up in connection with the service. We may be asked to go out to 
inspect a cold-storage warehouse full of apples at Winchester, Va. They want 
a Government certificate on them before they move out and we can not inspect 
those because they have not moved in interstate commerce, even though it 
might be very profitable work to send an inspector there and get the $4 a ear, 
plus the expenses of inspection, and, of course, this $4 a car and expenses of in- 
spection always goes back into the Treasury. 

The substance of the submission is that to deposit to the credit 
of miscellaneous receipts the moneys collected other than on account 
of fees as such would measurably curtail the contemplated activities 
under the appropriation; that Congress knew, or must have known, 
that by enlarging the scope of the act there would be added expense; 
and that, by not increasing the appropriation correspondingly, it 
is reasonable to assume that Congress intended that the amounts 
received in reimbursement of expenses for investigations and certifi- 
cations at points conveniently reached from important central 
markets be credited under the appropriation rather than to miscel- 
laneous receipts. It is urged that the matter might have been 
handled by having these incidental expenses paid from amounts 
advanced by the shippers or other interested parties applying for 
certificates, thus obviating any question as to the application of the 
moneys thus received, but that this has not been resorted to for 
administrative reasons. It suggests that, if the appropriation might 
be conserved by thus handling the matter, there would appear to be 
warrant in authorizing the crediting of the appropriation with the 
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amounts reimbursed for these incidental expenses, the vouchers for 
such incidental expenses to be paid under such appropriation as 
are other vouchers which are not reimbursable. 

The appropriation is equally for expenses of investigations and 
certifications, whether at important central markets or at points 
which may be conveniently reached therefrom, and, such being the 
case, payments of such expenses otherwise than under such appro- 
priation would be unauthorized. 

The authority of the act is to charge “such fees as will be 
reasonable and as nearly as may be to cover the cost for the service 
rendered,” and although the amounts paid for services rendered in 
making investigations and certifications at other than important 
central markets are not wholly comprehended by the fee charged as 
such, the substance is that the total charge, however made up, is the 
amount of the fee provided to be charged by the act. The act in 
this respect is plain and unequivocal, and the fact that such require- 
ment may in a measure curtail the contemplated activities does not 
permit an otherwise unwarranted construction. 

Answering the question specifically, the total charges for investi- 
gations and certifications at places other than important central 
markets, including the regular fees plus the incidental expenses, 
are moneys received “ for use of the United States” and as such are 
required to be deposited into the Treasury to be covered in as mis- 
cellaneous receipts. 


TRAVELING EXPENSES AND SUBSISTENCE—OFFICERS AND EM- 
PLOYEES OF THE UNITED STATES COURT FOR CHINA. 





The allowance to the judge and district attorney of the United States 
Court for China of necessary actual expenses when holding court outside 
of the city of Shanghai, not to exceed $8 per day, is applicable to subsistence 
expenses only and, in addition to the number of days the court is in session, 
may be allowed for the time necessarily spent in going to and from said 
court. 

The clerk of the United States Court for China may be allowed his traveling 
expenses and the necessary expenses of subsistence, under the regulations 
of the Department of State, of not to exceed $5 per day, when necessarily 
absent from Shanghai attending sessions of said court held elsewhere. 


Comptroller General McCarl to the Secretary of State, April 20, 1923: 
There was received your letter of March 4, 1923, as follows: 


The appropriation made by Congress for the United States Court for China 
contains the following provisions (act of June 1, 1922, 42 Stat., 609) : 

“Printing and binding opinions of the court and court expenses, including 
reference law books, $10,000; 

“The judge of the said court and the district attorney shall, when the 
sessions of the court are held at other cities than Shanghai, receive in addition 
to their salaries their necessary actual expenses during such sessions, not to 
exceed $8 per day each, and so much as may be necessary for said purposes 
during the fiscal year ending June 350, 1923, is appropriated ; 


ob *” + te * * * 
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“The appropriation for the transportation of diplomatic and consular of- 
ficers carried elsewhere in this act shall be available for the transportation 
of the officers of the United States Court for China to the same extent as 
for the transportation of such diplomatic and consular officers.” 

The appropriation for transportation referred to in the last paragraph of the 
law above quoted is as follows (42 Stat., 603): 

“To pay the itemized and verified statements of the actual and necessary 
expenses of transportation and subsistence, under such regulations as the Sec- 
retary of State may prescribe, of diplomatic and consular officers and clerks in 
embassies, lezgations, and consulates and their families and effects in going to 
and returning from their posts, or of such officers and clerks when traveling 
under orders of the Secretary of State, but not including any expense incurred 
in connection with leaves of absence, $290,000.” 

I would be glad to receive a decision from your office on the following points: 

1. At various times, both when the court is sitting in Shanghai and elsewhere, 
it is necessary to incur transportation expenses and at times subsistence also 
for officers and employees in connection with the investigation of matters 
pending before the court. It appears to be necessary also for the clerk of the 
court and court boys to attend the sessions of the court when held outside of, 
as well as in, Shanghai. Are the expenses of transportation of these employ- 
ees payable from the appropriation for “ Court expenses”? Is subsistence 
under the usual rule of not to exceed $5 a day payable? (‘These persons would 
not, of course, be entitled to $8 a day, as that amount is limited to the judge 
and district attorney.) 

If not, would the appropriation for transportation of diplomatic and consular 
officers be available for such expenses of oilicers and employees in view of the 
provision that this appropriation “is available for the transportation of the 
officers of the United States Court for China”? 

2. The court appropriation provides that the judge and district attorney shall 
receive their “ necessary actual expenses during such sessions (that is, sess ons 
outside of Shanghai) not to exceed $8 per day each.” Do the words “during 
such sessions” limit this payment to the period of the actual session of the 
eourt or may they include the time necessarily occupied in transit to and from 
the various cities in which sessions are held? 

Is the $8 limit inclusive of transportation? If not, is transportation charge- 
able to “Court expenses” or to “ Transportation of diplomatic and consular 
officers”? If the latter, it would seem to handicap the court in the performance 
of its duties, as it would be necessary for the court to obtain the authorization 
of the Secretary of State for euch session held outside of Shanghai. 


The act of June 30, 1906, 34 Stat., 814, which is an act entitled 
“An act creating a United States Court for China and prescribing 
the jurisdiction thereof,” and subsequent acts provide only for trav- 
eling expenses of the judge and district attorney when the sessions 
of the court are held at other citiesghan Shanghai. 

Section 6 of the organic act seems to contemplate that the practice 
of the United States Court for China, so far as the ordinary machin- 
ery of said court is concerned, should conform as nearly as possible 
to that of other United States courts, or at least as far as may be 
consistent with the laws of the United States and certain treaties. 

The act approved April 6, 1914, 38 Stat., 318, provides as follows: 

On and after July first, nineteen hundred and fourteen, unless otherwise 
expressly provided by law, no oflicer or employee of the United States shall be 
allowed or paid any sum in excess of expenses actually incurred for subsistence 
while traveling on duty outside of the District of Columbia and away from 
his designated post of duty, nor any sum for such expenses actually incurred 
in excess of $5 per day; nor shall any allowance or reimbursement for subsist- 
ence be paid to any officer or employee in any branch of the public service of 
the United States in the District of Columbia unless absent from his desig- 


nated post of duty outside of the District of Columbia, and then only for the 
period of time actually engaged in the discharge of official duties. 
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The appropriation “ Transportation of diplomatic and consular 
officers,” having been made available for the transportation of officers 
of the United States Court for China, and no specific provision of 
law having been made for the expenses of travel and subsistence 
of the clerk of the court when attending sessions of the court at 
places elsewhere than at Shanghai, it appears that his traveling ex- 
penses and the necessary expenses of subsistence, subject to regula- 
tion by the Department of State, of not to exceed $5 per day, may 
be allowed under the general provisions of law allowing officers and 
employees of the Government traveling and subsistence expenses 
when traveling on official business away from their official head- 
quarters. 

With respect to your inquiry concerning the allowance of trans- 
portation and subsistence charges to officers and employees in con- 
nection with investigation of matters pending before the court and 
for transportation and subsistence charges of court boys in attend- 
ance upon court outside of, as well as in, Shanghai, it appears that 
to entitle officers and employees to traveling expenses and subsistence 
in such matters said expenses should be incurred under instructions 
of the Department of State or of the court; there should be some 
regulation or sanction of law governing expenses of this nature. 
It is not stated what duties these boys perform in connection with 
the court, and why it is necessary they should travel to the various 
places of holding court. In the United States criers and bailiffs 
are appointed at the place of holding court at a per diem of $3, 
no traveling or subsistence expenses being allowed. 

The information furnished is not now complete enough to enable 
a decision to be rendered upon the matter. 

The allowance in the appropriation “ United States Court for 
China” of $8 per day for the judge and district attorney, when at- 
tending sessions of the court outside of Shanghai, is construed to 
cover subsistence expenses only, and may be allowed, in addition to 
the number of days the court is in session, for the time necessarily 
occupied in going to and returning from the place of holding court. 


PRIVATE PROPERTY LOST IN THE MILITARY SERVICE. 


The destruction of the private property of an officer of the Army while held in 
a Government warehouse awaiting shipping instructions from the officer 
is not destruction while being transferred or transported by a common 
carrier or proper agent or agency of the United States within the purview 
of the act of March 4, 1921, 41 Stat., 1436, and does not entitle the officer 
to reimbursement for the value thereof. 


Decision by Comptroller General McCarl, April 21, 1923: 


Maj. Fred W. Boschen, Finance Department, custodian of retained 
records of Maj. E. O. Hopkins, F. D., requested February 19, 1923, 








682 DECISIONS OF THE COMPTROLLER GENERAL. 


which was disallowed the sum of $1,495.53 paid on voucher No. 5195, 
April, 1921, accounts of Hopkins to Capt. Paul B. Harm, Quarter- 
master Corps, for private property destroyed by fire in building 
No. 63, Fort Sheridan, Ill., November 4, 1920. 

It is represented that the officer turned his property over to the 
quartermaster, Fort Sheridan, Ill, for shipment, not storage, and its 
destruction in warehouse should be regarded as having occurred 


review of settlement No. W-74295, dated December 28, 1922, by 


while in transit, and that statement of Captain Harm in his claim, 
in effect that his property was stored by the quartermaster, was in- 
tended to mean that it was in the quartermaster’s possession for the 
purpose of marking, weighing, and transporting it to Washing- 
ton, D. C. 

Captain Harm was relieved from duty at Fort Sheridan, Ill., and 
assigned to duty at Washington, D. C., by paragraph 47, S. O. No. 
249-O, War Department, October 22, 1920. On November 1, 1920, 
he turned over to the quartermaster, Fort Sheridan, in accordance 
with paragraphs 1135 and 1136, Army Regulations, 1913, as 
amended, the authorized allowance of baggage to be marked, 
weighed, and transported to his new station. Pending shipment 
property was placed in storehouse, which was destroyed by fire 
November 4, 1920. 

A board of officers convened February 21, 1921, to investigate the 
matter reported the facts to be as follows: 

a. That a destructive fire did occur in building No. 63, November 4, 1920. 

b. That at the time of fire said building was being used as a quartermaster 
storehouse and contained a large amount of miscellaneous Government stores 
as well as household effects belonging to officers, field clerks, and enlisted men. 

e. That the claimant had private property belonging to him stored in this 
building at time of fire, and that this property to the extent set forth in claim 
filed by claimant was destroyed and became a total loss. 

d. That in accordance with orders directing change of station of claimant, 
his property was duly packed and turned over to the quartermaster at Fort 
Sheridan on October 29, 1920, for shipment, and was being held in storage 
pending shipping instructions to be sent by claimant when quarters had been 
secured by him at his new station, viz, Washington, D, C. 

e. That only a few days intervened between the time the goods were received 
in storage, October 29th, and the time they were destroyed by fire, Novem- 
ber 4th. 
and determined that property of claimant was in course of transpor- 
tation on permanent change of station as part of the regulation al- 
lowance of baggage amounting to 3,665 pounds; that it was reason- 
able, appropriate, and necessary in the military service, and its 
destruction was through no fault or negligence on his part, and that 
he should be allowed the sum of $1,495.53. This award under the 
act of March 4, 1921, was accepted by claimant March 7, 1921. The 
Secretary of War certified, April 2, 1921, as follows: 
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It is hereby determined that the articles allowed by the board of office.s 
were reasonable, useful, necessary, and proper for this officer while engaged in 
the public service, in line of duty in the field, in quarters, or in both, and that 
the loss occurred under the circumstances found by the board, and the attached 
claim is therefore determined and approved as recommended above. 


So much of the act of March 4, 1921, 41 Stat., 1436, 1437, as ap- 
plies to this case reads as follows: 

Sec. 1. That private property belonging to officers, * * * which since the 
5th day of April, 1917, has been or shall hereafter be * * * destroyed in the 
military service, shall be replaced, or the damage thereto, or its value, recouped 
to the owner as hereinafter provided, when such * * * destruction has oc- 


curred or shall hereafter occur without fault or negligence on the part of the 
owner in any of the following circumstances: 


* * * * * * + 


Third. When during travel under orders such private property, including 
the regulating allowance of baggage, transferred by a commun carrier, or other- 
wise transported by the proper agent or agency of the United States Govern- 
ment is lost, damaged, or destroyed; but replacement, recoupment, or commuta- 
tion in these circumstances, where the property was or shall be transported 
by a common carrier, shall be limited to the extent of such loss, damage, or 
destruction over and above the amount recoverable from said carrier. 

Captain Harm performed travel under orders, and his right to 
reimbursement for value of private property destroyed must be in 
accordance with the third section of the act cited above, which pro- 
vides that the loss or destruction must be either while being trans- 
ferred by a common carrier or otherwise transported by the proper 
agent or agency of the United States Government. 

The evidence shows that the property had not been delivered to a 
common carrier, but turned over to the quartermaster at Fort 
Sheridan to be marked, weighed, and held subject to future shipping 
instructions, to be issued by the owner when proper quarters were 
located at the new station. This condition necessarily required the 
articles to be placed in the storehouse for protection, and while in 
that building were destroyed by fire. To transport means to carry 
or convey from one place or station to another. It is apparent that 
the destruction of the property did not occur while being otherwise 
transported by the proper agent or agency of the United States Gov- 
ernment within the meaning of the law, but while being held in the 
storehouse at the post awaiting future shipping directions. The 
destruction not having occurred under the circumstances for which 
the act makes provision, there was no authority under the law for 
reimbursement. If the loss does not fall within the provisions, the 
findings of the War Department can not be conclusive upon the 
General Accounting Office. 

Upon a review of the matter no differences are found and the 
settlement is sustained. 
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REFUNDS OF ESTATE TAXES WITH INTEREST. 


Overpayments of estate taxes made prior to November 23, 1921, consisting of 
certain deductions not authorized when the tax was paid but allowable 
under the act of November 23, 1921, 42 Stat., 279, are refundable under 
section 1324 (a) of that act, with interest thereon, from the appropria- 
tions available for the refund of internal revenue taxes illegally collected. 


Comptroller General McCarl to the Secretary of the Treasury, April 21, 1923: 

I have your letter of April 10, 1923, referring to my decision of 
March 17, 1923, 2 Comp. Gen., 572, relative to refund of estate taxes 
collected without making proper allowances for deductions as pro- 
vided for under paragraph 2 of subdivision (a) of section 403 of the 
revenue act of 1921, act of November 23, 1921, 42 Stat., 279, and, in 
effect, asking whether the ruling announced in said decision would 
also apply to refunds made under another provision in said section, 
page 281, which reads: 

In the case of any estate in respect to which the tax has been paid, if neces- 
sary to allow the benefit of the deduction under paragraphs (2) and (3) of 
subdivision (a) or (b) the tax shall be redetermined and any excess of tax paid 
shall be refunded to the executor. 

Under this provision refunds are authorized in proper cases where 
the tax was paid prior to November 23, 1921, on estates of decedents 
who have died since September 8, 1916. In such cases the tax was 
legal and proper at the time it was assessed and collected, as the law 
in effect prior to November 23, 1921, made no provision for deduc- 
tions such as are authorized under paragraph 2 of subdivision (a) 
of section 403, but I think the purpose and effect of the provision 
authorizing a refund in such cases was to authorize treating the 
excess tax the same as a tax illegally collected. Accordingly, you 
are advised that the ruling announced in the decision of March 17, 
1923, is applicable to such cases and that the interest authorized to 
be paid under the provisions of section 1324 (a) of the act of No- 
vember 23, 1921, 42 Stat., 316, will be allowable on such refunds 
from six months after the date of filing of any such claim filed on 
or after November 23, 1921. 


VOCATIONAL EDUCATION—FEDERAL AID TO STATES. 


Federal funds paid to a State under the vocational education act are held 
in custody by the State for the specific purposes provided for by the act, 
and the Federal Government has no further control over the custody, 
manner of handling, safe-keeping, or expenditure thereof other than the 
right to supervise the final disbursements thereof and to hold the State 
responsible for their lawful expenditure. 

Should the Federal funds contributed to a State in aid of vocational education 
be disbursed for other purposes than contemplated by the vocational 
education act, the Federal Board for Vocational Education upon determin- 
ing such erroneous disbursement to have been made would be authorized 

to withhold a similar amount from the next allotment to that State. 
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Comptroller General McCarl to the Chairman, Federal Board for Vocational 
Education, April 21, 1923: 


I have a letter of the Director of the Federal Board for Voca- 


tional Education of April 17, 1923, presumably by your authority, 
as follows: 


I attach copies of two letters one from the director of the State Board for 
Vocational Education of Kansas and one from the auditor of the State of 
KXansas, The occasion for writing these letters is a suit brought by the State 
of Kansas against its State treasurer and its auditor in re the handling of 
Federal money paid over to the State under the vocational education act of 
February 23, 1917. In this suit the State contends that Federal money paid 
over to the State under this act becomes State money as soon as it comes into 
the State, and further, that being State money, it should be deposited in the 
State’s general revenue account and handled as other State funds are handled. 

For your convenience I may note that the vocational education act of 1917 
in section 13 provides that the State “shall, through the legislative authority 
thereof, appoint as custodian for said appropriations its State treasurer, who 
shall receive and provide for the proper custody and disbursements of all money 
paid to the State from said appropriations.” Section 14 of the act provides 
further that “ moneys so received by the custodian for vocational education for 
any State shall be paid out on the requisition of the State board as reimburse- 
ment for expenditures already incurred to such schools as are approved by said 
State board and are entitled to receive such moneys under the provisions of 
this act.” 

In answer to the suit brought by the governor, the Kansas State auditor 
and the State treasurer, defendants in the suit, contend that Federal money 
paid over to the State under the vocational educational act is a custodial fund 
and that it remains Federal money so long as it is in the custody of the State 
treasurer. 

As you know, unexpended balances of Federal money paid over to a State 
on exch year’s account are charged up to the State by the United States Treas- 
urer, and figured as part of the succeeding year’s allotment to the State. These 
balances are thus not actually paid back into the United States Treasury, but 
are counted as Federal money in the hands of the State treasurer, who is under 
the act custodian of the Federal money. Further, it may be noted that interest 
on the Federal money in the hands of the State treasurer, where such interest 
is earned on deposit in banks, is paid annually into the Federal Treasury. 

The contentions of the Governor of the State of Kansas and of the State 
treasurer and auditor raise the following questions, which are hereby submitted 
for your determination: 

1. Does Federal money paid over to a State under the vocational educational 
act become State money as soon as it comes into the State? Or does it remain 
Federal money? 

2. May such money paid over to the State be deposited as general revenue 
of the State to be drawn upon by the State in the same manner as is provided 
for drawing upon any other State money? 

3. Assuming that a State has designated its State treasurer to be custodian 
of the Federal money, has the treasurer, acting as custodian, authority to seg- 
regate the Federal money by setting up a custodial fund which is not open to 
appropriations by the State legislature? 

4. Under the vocational education act accepted by a State, is the State treas- 
urer, as custodian of the Federal money, bound to segregate the Federal money 
in a custodial fund? 

5. As custodian, is the State treasurer bound to protect the Federal money 
in his custody against appropriations by the State legislature, and against 
all requisitions except such as are made upon him by the State board for vo- 
cational education? 

6. Has the Federal Government any control over the handling of Federal 
money paid over to the State? 

7. If the State treasurer, acting as custodian of the Federal money, pays out 
this money under appropriations of the State legislature and not on requisi- 
tions by the State board, can the Federal Government recover this money? 
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8. If the State treasurer, acting as custodian, does not segregate the Federal 
money in a custodial fund, can the Federal Government withhold payments to 
the State under the vocational education act? 

Sections 2, 3, and 4 of the act of February 23, 1917, 39 Stat., 930, 
931, appropriate, respectively, certain specified sums for the purpose 
of cooperating with the States in paying salaries of teachers, super- 
visors, or directors of agricultural subjects and salaries of teachers 
of trade, home economics, and industrial subjects, and in preparing 
such teachers, supervisors, and directors. Each of these appropria- 
tions is made in the following terms: 

That for the purpose of cooperating with the States in (paying salaries, etc.) 
there is hereby appropriated for the use of the States, subject to the provisions 
of this act * * *. (Naming the several amounts appropriated for each suc- 
ceeding fiscal year up to and including the fiscal year 1925.) 

Each of the sections provides for allotment to the States of the 
umounts appropriated on the basis of population shown by the last 
preceding census. 

Section 5 of the said act provides that in order to secure the bene- 
fits of the appropriations aforesaid any State shall, through the leg- 
islative authority thereof, accept the provisions of the act and desig- 
nate or create a State board having all necessary powers to cooperate 
as provided in the act with the Federal Board for Vocational Edu- 
cation in the administration of the provisions of the act. 

Section 6 of the act created the Federal Board for Vocational 
Education with power in the said board to cooperate with the State 
boards in carrying out the provisions of the act. 

Section 8 of the act provides that the State boards shall prepare 
plans showing the proposed use of the appropriations, and submit 
the same to the Federal Board for Vocational Education for ap- 
proval, and shall make annual reports to the Federal board on the 
work done in the State, and the receipt and expenditure of money 
under the provisions of the act. 

Sections 13, 14, 15, 16, and 17 ofthe act provide: 


Sec. 13. That in order to secure the benefits of the appropriations for the 
salaries of teachers, supervisors, or directors of agricultural subjects, or for 
the salaries of teachers of trade, home economics, and industrial subjects, or for 
the training of teachers as herein provided, any State shall, through the legis- 
lative authority thereof, appoint as custodian for said appropriations its State 
treasurer, who shall receive and provide for the proper custody and disburse- 
ments of all money paid to the State from said appropriations, 

Sec. 14. That the Federal Board for Vocational Education shall annually 
ascertain whether the several States are using, or are prepared to use, the 
money received by them in accordance with the provisions of this Act. On or 
before the first day of January of each year the Federal Board for Vocational 
Education shall certify to the Secretary of the Treasury each State which has 
accepted the provisions of this Act and complied therewith, certifying the 
amounts which each State is entitled to receive under the provisions of this 
Act. Upon such certification the Secretary of the Treasury shall pay quarterly 
to the custodian for vocational education of each State the moneys to which 
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it is entitled under the provisions of this Act. The moneys so received by the 
custodian for vocational education for any State shall be paid out on the requi- 
sition of the State board as reimbursement for expenditures already incurred 
to such schools as are approved by said State board and are entitled to receive 
such moneys under the provisions of this Act. 

Sec. 15. That whenever any portion of the fund annually allotted to any 
State has not been expended for the purpose provided for in this Act, a sum 
equal to such portion shall be deducted by the Federal board from the next 
succeeding annual allotment from such fund to such State. 

Sec. 16. That the Federal Board for Vocational Education may withhold the 
allotment of moneys to any State whenever it shall be determined that such 
moneys are not being expended for the purposes and under the conditions of 
this Act. 


If any allotment is withheld from any State, the State board of such State 
may appeal to the Congress of the United States, and if the Congress shall not 
direct such sum to be paid it shall be covered into the Treasury. 

Sec. 17. That if any portion of the moneys received by the custodian for voca- 
tional @ducation of any State under this Act, for any given purpose named in 
this Act, shall, by any action or contingency be diminished or lost, it shall be 
replaced by such State, and until so replaced no subsequent appropriation for 
such education shall be paid to such State. No portion of any moneys appro- 
priated under this Act for the benefit of the State shall be applied, directly or 
indirectly, to the purchase, erection, preservation, or repair of any building or 
buildings or equipment, or for the purchase or rental of lands, or for the sup- 
port of any religious or privately owned or conducted school or college. 

Other sections of the act prescribe certain conditions and limita- 
tions under which the money appropriated shall be paid to and 
expended by the States. : 

While these moneys were appropriated for the use of the States, 
to be paid over to custodians appointed by the State and disbursed 
on requisitions of State boards, subject only to the annual reporting 
of receipts and expenditures required by section 8 of the act, they 
are not given outright to the States. The purposes for which they 
may be expended by the States and the terms and conditions govern- 
ing such expenditures are prescribed by the Federal statute. The 
States hold the money in custody for such expenditure only as is 
provided for by the statute. Under section 15 all unexpended 
balances of yearly allotments are, in effect, returned to the United 
States through the procedure of deducting such balances from the 
next yearly allotment. The provision of section 16 authorizing the 
withholding of the yearly allotment of any State when the Federal 
board shall determine that moneys previously allotted and paid 
are not being expended for the purposes and under the conditions 
of the act is equivalent to recovery from the State of money not 
lawfully expended in accordance with the Federal statute. Thus, 
while the Federal Government does not directly control the custody 
and expenditure of these funds, it retains supervision over the 
expenditure and the right to enforce the statutory provisions by 
the statutory procedure. 

The specific questions submitted are answered as follows: 

1. Money paid over to the States is held in custody by the States 
for the specific purposes provided for by the Federal statute. The 
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State has the unrestricted control over the custody and expenditure 
of the funds for such purposes, but has no absolute, unrestricted 
right, title, or interest in the moneys. When it has paid the money 
over to the States, the Federal Government has parted with its 
right to control the custody and disbursement of the funds, except 
in so far as proper accounting therefor may make necessary, and 
retains its right to supervise the disbursements and to hold the 
State responsible for lawful expenditure of the money. 

2. Section 13 of the act provides that the State treasurer, as 
custodian of these moneys, “shall receive and provide for the 
proper custody and disbursements of all money paid to the State 
from said appropriation.” The Federal Government retaipgs no 
control over the manner in which these funds shall be held in custody 
by the State treasurer. The State treasurer acts primarily as a 
State official and not as a United States official. He is presumably 
bonded as such, and must act according to State requirements, unless 
they conflict with accounting requirements of the United States. 
Conflict not appearing in the present matter, this question (2) is 
one which the Comptroller General of the United States is not 
required to decide. 

3. I understand the question to relate merely to the holding of the 
moneys separate and apart from the general fund of the State that is 
subject to legislative appropriation, and not to the right of the State to 
appropriate these particular moneys to purposes other than those 
provided for by the Federal statute. For reasons given in answer 
to question 2, this office can not undertake to answer this question. 
1 may say, however, that section 14 of the Federal statute provides 
that the moneys shall be paid out upon requisition of the State board, 
as reimbursement for expenditures already incurred, to such schools 
as are entitled to receive the money under the provisions of the act. 
The States are required to accept the provisions of the act. 

4. This question, also, is one not now for decision by this office. 
The State is responsible to the Federal Government for the lawful 
expenditure of these moneys, but not for the manner in which they 
are held in custody by the State treasurer. The treasurer’s responsi- 
bility is to the State government, by which he is appointed custodian 
of these funds. See 2. 

5. I think he is, but his responsibility is to the State, which in turn 
is responsible to the Federal Government for lawful expenditure of 
the funds under penalty of being refused further allotment if ex- 
penditures are in violation of the Federal statute. 

6. No; except that proper accounting be provided for. 

7. A withholding would be authorized on the next allotment as 
provided by section 16 of the Federal statute, in case the Federal 
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board should determine that the payments were not such as are con- 
templated by the statute. 

8. No; only in case the moneys have not been expended, or ere 
not being expended for the purposes and under the conditions of 
the act does the statute authorize the withholding of further payment 
to the State. Generally the Federal Government is not concerned 
with the manner in which the funds are held in custody by the treas- 
urer, who is the State custodian and answerable to the State for his 
custodianship. See 2. 





ACCOUNTING—JURISDICTION OF THE COMPTROLLER GENERAL. 


The power and duty conferred and imposed by law upon the General Account- 
ing Office in the settlement of accounts of disbursing oflicers of the Navy 
Department are in no way affected by any orders or instructions which 
may be issued by the Secretary of the Navy, nor are settlements made by 
the General Accounting Office subject to approval or review by the Secre- 
tary of the Navy, the balances certified by the Comptroller General of the 
United States being final and conclusive upon all executive branches of the 
Government. 


After a disbursing officer has been advised by the General Accounting Office 
of the indebtedness of an individual to the Government and instructed to 
withhold any payments to that individual until the indebtedness has been 
satisfied, the disbursing officer will be disallowed credit for all payments 
made to such debtor after receipt of. such instructions from this office 
unless and until the amount of such indebtedness has been set off or ad- 
justed, irrespective of any orders or instructions to such disbursing officer 
from the head of his department. 

Comptroller General McCarl to the Secretary of the Navy, April 23, 1923: 

By letter dated March 2, 1923, you request a full and complete 
statement relative to the overpayments to Joseph Tall, C. B. M., 
United States Navy (retired), on account of which the General 
Accounting Office by letter dated January 24, 1923, requested the 
supply officer, Naval Home, Philadelphia, to check the amount of 
$427.60 against the account of the said Joseph Tall. 

It appears that Tall, after serving seven previous enlistments in 
the Navy, reenlisted August 7, 1916, and was transferred November 
14, 1916, to class 1-D F. N. R.; that he was relieved from active 
duty March 19, 1919; that he was given a special order discharge 
with honorable conditions May 5, 1919, to reenlist in the United 
States Navy; that he reenlisted for four years May 6, 1919, in the 
regular Navy; and that he was placed on the retired list July 5, 1922. 

After the reenlistment of May 6, 1919, following the special order 
discharge from the Fleet Naval Reserve, Tall continued to receive 
continuous-service pay at the rate of $9.68 per month and increase of 
pay under General Order No. 34 (citizenship) at the rate of $12.10 
per month. 

In a decision rendered to the Secretary of the Navy by the Comp- 
troller of the Treasury May 19, 1919, 25 Comp. Dec., 884, it was held 
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that no credit could be allowed for continuous-service pay or pay 
under G. O. 34 in a case such as this; that is to say, under an en- 
listment in the Regular Navy after a special order discharge from 
the Fleet Naval Reserve to which transferred after more than 
20 years’ service in the Regular Navy and before the expiration 
of the enlistment in which serving at the time of transfer. This 
office ruled to the same effect in a decision to you dated February 27, 
1922. Therefore Tall was not entitled to any increase of pay on 
account of continuous service or under G. O. 34 for any period 
subsequent to his reenlistment of May 6, 1919. He was paid on 
account of such items at the rate of ($9.68 plus $12.10) $21.78 per 
month as follows: 


May 6 to May 16, 1919, by T. F. Howe____--_----_-_- . $7. 98 
May 17 to June 30, 1919, by C. W. Charlton___-_-_- i 31. 95 
eee a eee, ee Oe BO on aiecemecbemnnnd : 5 5. 08 
July 8 to August 1, 1919, by C. E. Kostenbein__-_-_ . aecngl 17. 42 
August 2, 1919, to June 30, 1920, by J. Lrwin_-_--_- ‘ 238. 86 
eG a , %3 
July 2 to August 1, 1920, by F. W. Hathaway__--~_~_- ———s 
August 3 to December 31, 1920, by I. W. Gorton_.---._---_-_-__--_-. 107. 44 

Total amount of erroneous payments to December 31, 1920_____. 431. 24 
Pay for August 2, 1920, not paid or credited___.__.__.______-_--_- 4. 37 

a ial lied Se ee 


It thus appears that the amount for which the supply officer 
should have been requested to make checkage covering the period 
from May 6, 1919, to December 21, 1920, is $426.87 instead of $427.60. 

It is believed that the four preceding paragraplis have set forth 
all material facts relative to the matter involved. This information 
is furnished upon the assumption that it will be of assistance to 
you in administering the affairs of your department and in accord- 
ance with the policy of this office as indicated in the last paragraph 
of my letter of April 2, 1923, to you relative to the matter of 
checkages. 

In the second paragraph of your letter requesting the information 
hereinbefore furnished you state that “the department has directed 
that the supply officer suspend action as to checkage against the 
pay of Tall pending further instruction from this department.” 
This statement has reference to a letter dated March 2, 1923, from 
the Secretary of the Navy to the Governor, Naval Home, Philadel- 
phia, as follows: 

1. Pending further instructions from this department, no checkage will be 


made against the account of Joseph Tall, C. B. M., U. 8S. N., retired, as ordered 
by the Comptroller General in letter of 24 January 1923 (N-7679-WTL). 


9 


2. You will instruct the supply officer accordingly. 
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Irrespective of this action by the Secretary of the Navy in the 
matter, I have to advise that in the settlement of the accounts of the 
supply officer credit will be disallowed for any payments made by 
him to Tall after being advised by this office of Tall’s indebtedness 
to the United States, unless and until the amount of such indebted- 
ness shall have been set-off or adjusted. 

Section 236, Revised Statutes, as amended by section 305 of the act 
of June 10, 1921, 42 Stat., 24, provides: 

All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office, 

The power and duty conferred and imposed by law upon this office 
in the matter of the settlement of accounts of disbursing officers are 
in no way affected by any orders or instructions which may be issued 
by the Secretary of the Navy. Orders issued by commanding offi- 
cers as contemplated under the provisions of section 285, Revised 
Statutes, are for consideration only for the purpose of determining 
which officer shall be held accountable—that is to say, whether the 
disbursing officer or the commanding officer—and settlements made 
by the General Accounting Office are not subject to approval or re- 
view by the Secretary of the Navy. In this connection, attention is 
invited to section 304 of the act of June 10, 1921, 42 Stat., 24, in 
which it is specifically provided that the powers and duties vested 
in and imposed upon the General Accounting Office shall “ be exer- 
cised without direction from any other officer,” and that “ the bal- 
ances certified by the Comptroller General shall be final and con- 
clusive upon the executive branch of the Government.” 

The right to withhold or apply undrawn pay of an officer or em- 
ployee of the United States to reduce or offset the amount of an 
illegal payment or overpayment previously made was recognized 
and exercised long before the General Accounting Office was estab- 
lished. See section 560, Digest of Decisions of the Second Comptrol- 
ler, volume 3; also 21 Comp. Dec., 617. Such practice has been rec- 
ognized by the courts, Gratiot v. United States, 15 Pet., 336, 370; 
McKnight v. United States, 98 U. S., 179; Barry v. United States, 
299 U. S., 47. 

With reference particularly to balances found due in the settle- 
ment of disbursing officers’ accounts, attention is invited to the pro- 
vision in section 1766, Revised Statutes, which reads: 


No money shall be paid to any person for his compensation who is in arrears 
to the United States until he has accounted for and paid into the Treasury all 
sums for which he may be liable. 


It has been the practice of this office not to unnecessarily embarrass 
officers by demands against their pay, but to afford them reasonable 
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opportunity to obtain relief of Congress or by otherwise satisfactory 
arrangements make eventual satisfaction of disallowances in their 
accounts. It is believed there should be a continuance of this practice. 


NAVAL RESERVE FORCE—ACTIVE DUTY PAY IN EXCESS OF 
ORDERS. 


Members of the Naval Reserve Force ordered to active duty for training for 
a definite period fixed in the orders and who by reason of sickness are 
permitted to remain on board the vessel on which training beyond the 
authorized training period are not entitled to active duty pay beyond the 
date their period of training was to have terminated. 

Comptroller General McCarl to the Secretary of the Navy, April 23, 1923: 

I have, by your direction, the letter of the Judge Advocate General 
of the Navy, dated April 12, 1923, requesting decision whether a 
member of the Naval Reserve Force who was directed to report and 
who reported for 15 days’ active duty for training at sea from Octo- 
ber 17, 1922, to November 1, 1922, and who was retained on board 
the vessel to which assigned until November 4, 1922, by reason of 
being on the sick list, is entitled to active duty pay to the date of 
detachment, viz, November 4, 1922. 

The act of August 29, 1916, 39 Stat., 588, provides: 

All members of the Naval Reserve Force shall, when actively employed as 
set forth in this Act, be entitled to the same pay, allowances, gratuities, and 


other emoluments as officers and enlisted men of the naval service on active 
duty of corresponding rank or rating and of the same length of service. 


The act of July 1, 1918, 40 Stat., 710, provides: 


That the minimum active service required for maintaining the efficiency of 
a member of the Naval Reserve shall be two months during each term of en- 
rollment and an attendance at not less than thirty-six drills during each 
year, or other equivalent duty. The active service may be in one period or in 
periods of not less than fifteen days each. 

The same act, on page 712, provjdes: 


Members of the Naval Reserve Force when employed in active service, 
ashore or afloat, under the Navy Department shall receive the same pay and 
allowances as received by the officers and enlisted men of the Regular Navy 
of the same rank, grades, or ratings and of the same length of service. 

When an order is issued by competent authority to a member of 
the Naval Reserve Force directing him to report for a fixed period 
of active duty for training, the beginning and ending dates thereof 
being definitely determinable, the holding gen:rally must be that 
th» inclusive dates only can be construed as the period during which 
the member is on active duty under orders. Members ordered to 
perform duty for a fixed period at a fixed place can not be held to be 
on duty under those orders by reason of continuing to serve beyond 
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the fixed date unless the Government otherwise requires. The physi- 
cal disability of a member is an individual matter and does not ex- 
tend the period of active duty beyond the date definitely fixed as that 
on which the active duty was to terminate. 

The question is answered negatively. 


CONTRACTS FOR HIRE OF PASSENGER-CARRYING VEHICLES. 


A contract for the hire of taxicabs at intervals as the service is needed by em 
ployees for the transaction of public business, fixing the rate for given 
trips between points not accessible by common carriers, is not prohibited 
by the act of July 16, 1914, 38 Stat., 508. 


Comptroller General McCarl to the Secretary of the Treasury, April 25, 1923: 

I have your letter of April 16, 1923, requesting decision whether 
contract may be entered into with a taxicab company to provide for 
(he transportation of customs officers from San Francisco to Hunter’s 
Point Dry Dock. 

It appears that it is necessary for customs officers to go to Hunter’s 
Point in connection with their official duties and that heretofore 
the transportation furnished them has been on launches. It is found 
that taxicab service will be more satisfactory and cheaper. Bids 
having been obtained, it is desired to contract with a taxicab com- 
pany to furnish the service needed at a fixed rate per passenger per 
trip, if there is no legal objection to such contract. 

The act of July 16, 1914, 38 Stat., 508, provides that no appropria- 
tion shall be available for the purchase of a motor-propelled passen- 
ger-carrying vehicle for any branch of the Government service un- 
less specific authority is given therefor, and it has been held, 21 
Comp. Dec., 462, that said act forbids the hire of an auto which 
by its continuousness is the equivalent of a purchase. 

It has also been held, 24 Comp. Dec., 189, that the act of July 16, 
1914, does not prohibit the temporary hiring of vehicles as a means 
of transportation between places inaccessible by common carrier. 

The present case involves using taxicabs as a means of transporta- 
tion incident to the carrying on of official business rather than for 
transportation of employees in a travel status. The contract will not 
provide for the continuous use of a taxicab but will fix the rate at 
which a taxicab will be furnished for a given trip at intervals when 
such service is required. 

You are advised that the act of July 16, 1914, does not apply to the 
case presented in your letter and the proposed contract is authorized. 
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COMPENSATION OF SPECIAL DEPUTY COLLECTOR OF CUSTOMS 
WHILE ACTING AS COLLECTOR. 


Upon the death of a collector of customs before the appointment by him of an 
assistant collector as authorized by the act of March 4, 1923, 42 Stat., 1453, 
his duties devolve upon the special deputy collector in accordance with 
section 2625, Revised Statutes, who must serve as acting collector of cus- 
toms without additional compensation. 


Comptroller General McCarl to the Secretary of the Treasury, April 25, 1923: 
I have your letter of March 28, 1923, requesting decision of a 
question presented as follows: 


Section 3 of the act approved March 4, 1923, provides that collectors of cus- 
toms shall each, with the approval of the Secretary of the Treasury, appoint a 
customs officer familiar with the customs laws and procedure, to act and be 
known as the assistant collector (in lieu of the special deputies), and section 4 
of the same act provides that in case of a vacancy in the oflice of a collector 
of customs such assistant collector shall act as the collector and receive the 
compensation of his office until an appointment thereto has been made and the 
person so appointed has duly qualified. 

On March 10, 1928, the collector of customs at Portland, Oregon, died, and 
the special deputy collector, Mr. L. A. Pike, has been appointed as acting 
collector. The death of the collector occurred before he had designated L. A. 
Pike as assistant collector, although Mr. Pike had been designated as special 
deputy collector and was serving under this designation when appointed acting 
collector, 

The law above cited specifies that the assistant collectors designated shall 
be in lieu of the special deputies, and while Mr. Pike had not been formally 
designated under the new title he was performing the duties thereof. The 
question arises whether, in the absence of such formal designation as assistant 
collector, Mr. Pike is now entitled as acting collector to the compensation of 
the office of collector. 


It is understood that the special deputy referred to in your letter 
corresponds to the deputy collector at $3,000 per annum provided 
for the district of Oregon in the detailed estimates submitted with 
the plan of organization transmitted to Congress by the President’s 
message of March 3, 1913, under authority of the provision in the 
act of August 24, 1912, 37 Stat., 434, as set forth in United States 
Compiled Statutes, 1916, section 5327, page 6537, and that such 
deputy had been regularly employed by the former collector with 
the approval of the Secretary of the Treasury as contemplated under 
the provisions of section 2630, Revised Statutes. 

Section 2625, Revised Statutes, provides that in the case of the 
death of a collector the duties and authorities vested in him shall 
devolve upon his deputy. In line with this section of the Revised 
Statutes, article 1066, Customs Regulations of 1915, provides: 


The special deputy shall be next to the collector of customs the ranking i 
officer in the district. In the case of the absence, sickness, or inability of the | 
collector to act, the special deputy collector will exercise the powers and per- 
form the duties of collector of customs, including those of disbursing agent. 


Section 1764, Revised Statutes, specifically precludes the payment 
to any officer of any allowance or compensation by reason of the dis- 
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charge of duties which belong to any other officer, or for any extra 
services whatever which any officer may be required to perform, un- 
less such payment is expressly authorized by law. There is no 
law expressly authorizing the payment to a special deputy collector 
of customs of the salary of the office of collector of customs, or any 
other compensation in addition to his salary as such special deputy, 
by reason of the fact that he performs the duties of the office of col- 
lector of customs upon the death of the collector, as required by law 
or regulations. Therefore, there would appear to be no doubt that 
if the collector in the case presented in your submission had died 
before March 4, 1923, the special deputy would have been required 
to perform the duties which he has performed since March 10, 1923, 
without receiving the salary of the office of collector or any other 
compensation in addition to his salary as a special deputy. 

The act of March 4, 1923, 42 Stat., 1453, which authorizes each 
collector of customs to appoint, with the approval of the Secretary 
of the Treasury, “a customs officer familiar with the customs 
laws and procedure to act and be known as the assistant collector 
ae (in lieu of the special deputies)” did not automatically 
abolish the offices of special deputies. Therefore, unless and until 
the special deputy in any given case is replaced by the appointment 
of an assistant collector as provided for in section 3 of said act, the 
powers, duties, and compensation of such special deputy shall con- 
tinue as theretofore. 

Section 4 of the act of March 4, 1923, provides that in case of a 
vacancy in the office of the collector of customs, the assistant col- 
lector shall give bond when required, act as such officer, and receive 
the compensation of such office until an appointment thereto has been 
made and the person so appointed has duly qualified. However, 
when a vacancy in the office of the collector of any district occurs 
before the appointment of an assistant in said district, as in the case 
here presented, the duties of the office would devolve upon the special 
deputy, the same as before the act of March 4, 1923, was enacted, 
and the provision authorizing the assistant collector to receive the 
compensation of the office of collector while performing the duties 
thereof can not be construed to authorize a special deputy to receive 
such compensation under like circumstances. 

It is assumed that the statement in your letter that Mr. Pike “ has 
been appointed as acting collector ” was intended to imply only that, 
as special deputy, he has been designated to act as collector, because 
it does not appear that such an office as acting collector with com- 
pensation attached thereto is recognized under the law. 

The question submitted is answered in the negative. 
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TRANSPORTATION—FREIGHT ON GOVERNMENT-OWNED SHIP- 
MENTS PREPAID BY SHIPPER. 


On a contract for the sale of flour to the Government at an agreed price f. o. b. 
the mill, the contractor when prepaying the freight, applying thereon the 
expense bills on the inbound shipment of wheat under the “ milling in 
transit” privilege, becomes entitled to reimbursement only to the amount 
it would have cost to ship the goods to destination on a Government bill 
of lading. 

Decision by Comptroller General McCarl, April 25, 1923: 

The Crete Mills, Crete, Nebr., applied March 21, 1923, for review 
of settlement No. W-854496, dated January 24, 1923, disallowing 
their claim for $1,876.28, the amount alleged to have been paid by 
them for freight on shipments of flour furnished the War Depart- 
ment under contract dated March 6, 1922. 

By this contract the claimants agreed to furnish a quantity of 
flour at an agreed price f. o. b. mills, Crete, Nebr., shipments of such 
flour to be made to various points named in the contract. Ship- 
ments covering the quantity of flour contracted for were made and 
have been received and paid for at the price agreed upon for same 
f. o. b. Crete. 

It appears, however, that under the railroad tariffs the “ milling 
in transit” privilege is accorded wheat ground at Crete, and when 
the shipments of flour were made from the mills partial prepay- 
ment of freight to the extent of the amount previously paid as in- 
bound charges on the wheat from which the flour was ground was 
effected by the use of the “ expense bills” of the claimants and that 
the amount of freight paid to the carriers by the Government was re- 
duced thereby. This procedure was authorized by a verbal agree- 
ment between a representative of the War Department and the 
contractors and is in accordance with the prevailing commercial 
practice. The claim as filed for $1,876.28 was for the amount of 
expense bills used on the total shipment of 22 cars. An audit of 
the account shows that settlement’ with the carriers covering 19 cars 
only has been made, and that on these cars the difference in what 
the Government would have had to pay had the flour moved from 
Crete on Government bills of lading and what was actually paid 
after deducting the amount covered by the expense bills of the 
claimants is $1,082.62. The difference in the amount of the expense 
bills applied against the shipments and the actual saving to the 
Government by such use is due to land-grant deductions and also 
to the fact that the claim as presented covered the three cars which 
are not herein considered. 

The established rule being that when goods are sold the Govern- 
ment f. o. b. the point of origin and the freight is prepaid by the 
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seller to destination the Government is liable only for the amount 
it would have cost it to have moved the shipment had the freight 
not been prepaid, so in the instant case the claimants are entitled 
to only the actual saving to the Government by the use of the “ ex- 
pense bills ” in question. 

Upon review the settlement is reversed and there is certified as 
due the claimants the sum of $1,082.62. 


OFFICERS OF THE PUBLIC HEALTH SERVICE—EFFECTIVE DATE 
OF COMMISSIONS. 


A commission as passed assistant surgeon, issued to an assistant surgeon of 
the Public Health Service after due examination and recommendation for 
promotion by a board of officers, is effective from the date the oath as 
passed assistant surgeon is executed, no other evidence of acceptance of 
the commission being required. 

Comptroller General McCarl to the Secretary of the Treasury, April 26, 1923: 

There has been received your reference of April 14, 1923, of a 
letter of the Surgeon General of the Public Health Service, request- 
ing decision as to whether under the act of January 4, 1889, 25 Stat., 
639, as amended by act of July 1, 1902, 32 Stat., 712, an assistant 
surgeon who has taken all the necessary steps required by law and 
regulations for promotion to passed assistant surgeon, and has been 
promoted on an effective date designated by the President, is re- 
quired to make further formal written acknowledgement of the 
receipt of his commission in order to render the promotion effective 
so as to entitle him to pay of passed assistant surgeon. 

The question is stated to have arisen in the case of Asst. Surg. 
John F. Steele, who, as a candidate for promotion, was examined 
by a board of officers and recommended for promotion, effective 
October 19, 1922. The proposed promotion to fill an existing 
vacancy was approved by the Secretary of the Treasury and the 
commission as passed assistant surgeon was issued October 16, 1922, 
effective three days later. Doctor Steele submitted October 28, 1922, 
an oath of office, but has made no other formal acknowledgment 
of his promotion to passed assistant surgeon. Restated, the question 
for decision is the date Doctor Steele became entitled to the pay of 
passed assistant surgeon of the Public Health Service. 

The act of January 4, 1889, 25 Stat., 6839, as amended by the act 
of July 1, 1902, 32 Stat., 712, so far as is here material, provided 
that an original appointment in the Public Health Service— 


* * * ghall only be made to the rank of assistant surgeon; and no officer 
shall be promoted to the rank of passed assistant surgeon until after four 
years’ service and a second examination as aforesaid; and no passed assistant 
surgeon shall be promoted to surgeon until after due examination, 
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As stated in decision of August 2, 1921, the law does not provide 
in terms that officers shall be promoted at the expiration of four 
years’ service and after satisfactory examination, but that they 
shall not be promoted until after that period of service and exam- 
ination. When an officer shall have served the prescribed period in 
the lower grade there remains the further requirement of examina- 
tion before a promotion can be made effective. The promotion does 
not become effective so as to entitle the officer to the pay of higher 
grade until there has been taken the oath required by the act of 
May 13, 1884, 23 Stat., 22, of all persons appointed to any office 
of honor or profit under the Government of the United States, 
namely, that prescribed by section 1757, Revised Statutes. See 
19 Comp. Dec., 632, and authorities therein cited. 

Answering your question specifically: You are advised that 
Doctor Steele is entitled to the pay of a passed assistant surgeon 
on and after the date he executed the oath of office as such. 


CONTRACTS—DELAYS FOR WHICH COST OF INSPECTION AND 
SUPERINTENDENCE ARE CHARGEABLE TO CONTRACTOR, 


High water occurring annually in a river adjacent to which a levee is to be 
constructed under contract is not an “ unusual freshet”’ or an “ unforesee- 
able cause of delay” such as would excuse the completion of the work 
within the time specified in the contract or relieve the contractor from 
paying the cost of superintendence and inspection provided in the contract. 

Delays in the completion of a contract for the construction of a levee due to 
changes in the alignment of the levee made by the contracting officer on 
behalf of the United States, thereby increasing the yardage beyond that 
contemplated when the contract was executed, are delays for which the 
contractor is not responsible and he is not liable for the additional cost of 
superintendence and inspection due to such changes. 


Comptroller General McCarl to the Secretary of War, April 28, 1923: 

There has been submitted, by your authority, the request of the 
Chief of Engineers, United States Army, for decision of the question 
as to whether the additional cost of inspection caused by the failure 
of D. B. Hearin & Son to complete the work to be performed by 
them under their contract dated June, 1921, within the time specified 
in the contract, should be charged against them and deducted from 
payments to be made. 

Article 1 of the contract provides that— 

In conformity with the advertisement and specifications hereunto attached, 
which form a part of this contract, the said contractor shall furnish all the 
labor, plant, and materials and do all the work necessary and incident to the 
construction, in accordance with the specifications hereto attached, of Picayune- 
ville levee, containing approximately six hundred twenty thousand cubic yards, 
situated in the Atchafalaya levee district, and to receive therefor, as full 


compensation, twenty-one and forty-five hundredths cents per cubic yard, place 
measurement. 
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And the said party of the first part or his successor for and on behalf of the 
United States, hereby agrees to pay to the said party of the second part, for the 
above specified work, as indicated, twenty-one and forty-five hundredths cents 
per cubic yard, place measurement. 


Article 4 authorizes the contracting officer to take the work out of 
the hands of the contractor in the event of default and to proceed 
to have the work completed by other means. 


Article 5 provides that— 


If the contractor shall fail to deliver the material or to prosecute the work 
covered by this contract so as to complete the same within the time agreed 
upon, then in lieu of taking the work out of the hands of the contractor as 
provided in article 4 of this agreement, the contracting officer, with the prior 
sanction of the Chief of Engineers, may waive the time limit and permit the 
contractor to finish the work within a reasonable period, to be determined 
by the contracting officer. Should the time limit be thus waived, all expenses 
for inspection and superintendence after the date fixed for completion, including 
all necessary traveling expenses connected therewith, and all other losses and 
damages to the United States due to the delay beyond the time originally set 
for completion shall be determined by the contracting officer and deducted from 
any payments due or to become due the contractor. 

Provided, however, that no charge for inspection and superintendence shall 
be made for such period after the date fixed for completion of this contract 
as in the judgment of the contracting officer, approved by the Chief of En- 
gineers, shall equal the time which shall have been lost through any cause for 
which the United States is responsible, either in the beginning or prosecution 
of the work, or in the performance of extra work ordered by the contracting 
officer, or on account of unusual freshets, ice, rainfall, or other abnormal force 
or violence of the elements, or by strikes, epidemics, local or State quarantine 
restrictions, or other unforeseeable cause of delay arising through no fault of 
the contractor and which actually prevented such contractor from delivering 
the material, or commencing or completing the work within the period required 
by the contract. The findings of the contracting officer approved by the Chief 
of Engineers, shall be accepted by the parties hereto as final. 


The work to be performed is described in paragraph 48 of the ad- 
vertisement, specifications, and proposals, and the date for the com- 
pletion of each part is fixed therein. 

From the information submitted it appears that all the work was 
completed within the specified time except that on Picayuneville 
levee (794-96), which was to be completed December 31, 1922. 

The contractors applied December 19, 1922, for a waiver of the 
time limit on this portion without cost to them, alleging as a reason 
for the delay the high water in the spring of 1922 and the changing 
of the levee lines by which about 100,000 cubic yards were added to 
the amount named in the original contract. 

The district engineer has found as a matter of fact that the high 
water complained of was an annual occurrence and should have been 
foreseen by the contractors at the time of entering into the contract. 

He has also found that due to changes in the alignment in certain 
portions of the new levee which were ordered by the contracting 
officer the amount of yardage was increased over that contemplated 
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at the time the contract was executed and that this increase was 
responsible for a delay of one month and 15 days. 

The contractors should not be held responsible for the delay caused 
by the change in alignment and should be relieved of the cost of 
inspection and superintendence for the period of one month and 15 
days or until February 15, 1923. 

Upon the facts as they now appear the cost of inspection and 
superintendence accruing after that date should be charged to the 
contractors. 


TRANSFER OF PRINTING, BINDING, AND BLANK BOOK SUPPLIES 
TO GOVERNMENT PRINTING OFFICE. 


The fact that ordinary office supplies, requisitioned from the Navy Depart- 
ment as surplus, are to be used in the Government Printing Office does not 
constitute them “supplies for printing, binding, and blank book work” 
within the meaning of the act of July 19, 1919, 41 Stat., 232, nor authorize 
their transfer to that office without payment as required in‘the case of 
other surplus war supplies transferred between Government departments 
or establishments. 


Comptroller General McCarl to the Public Printer, April 28, 1923: 
I have your letter of April 7, 1923, as follows: 


The Government Printing Office recently requisitioned upon the Navy De 
partment, after consultation with and through the General Supply Committee 


for a quantity of pencils, penholders, and other office supplies which were 
surplus in that department. These articles have been delivered and vouchered 
to the Government Printing Oflice by the Navy Department, and payment 
therefor is now requested of this office. 

Section 3 of Public Act 21, 66th Congress (act of July 19, 1919, 41 Stat., 
232), provides: 

“That any officer of the Government having machinery, material, equipment, 
or supplies for printing, binding, and blank book work, including lithography, 
photolithography, and other processes of reproduction, which are no longer 
required or authorized for his service, shall submit a detailed report of the 
same to the Public Printer, and the Public Printer is hereby authorized, with 
the approval of the Joint Committee on Printing, to requisition such articles of 
the character herein described as are serviceable in the Government Printing 
Office, and the same shall be promptly delivered to that oflice.” 

The question arises as to whether supplies of this character, which are being 
used in the operation of the Government Printing Office in connection with the 
production of printing: and binding, come within the meaning of the word 
“ supplies” as used in the section of law above quoted, and if so, should they 
not be promptly delivered to the Public Printer upon requisition approved by 
the Joint Committee on Printing and without cost. 

Your decision on this question is requested. 


The section from which you quote provides generally for purchase 
of supplies, etc., by heads of departments and other responsible offi- 
cials from other Government services possessing surplus war supplies 
upon payment for the same, the proceeds of such sales to be covered 
into the Treasury as miscellaneous receipts. 

The supplies referred to in the proviso to the section which you 
quote are supplies used in printing, binding, and blank book work, 
not supplies for ordinary office use. The fact that these pencils, 
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etc., are to be used in office work at the Government Printing Office 
does not determine their character as printing, binding, or blank 
book work supplies. They are ordinary office supplies no less when 
used in the office of the Public Printer than when used in other 
branches of the service, and are to be paid for upon the basis pre- 
scribed by the statute for the purchase and sale of surplus material, 
supplies, and equipment. 





i 


LEAVE OF ABSENCE—ANNUAL AND SICK—POST OFFICE DEPART- 
MENT. 

Leave of absence, either annual or sick, to the extent otherwise authorized or 
excusable, may be granted employees of the Post Office Department without 
au formal application therefor. 

An employee of the Post Office Department dying before the end of the fiscal 
year after being absent from duty for a number of days without a formal 
application for leave may, within the discretion of the Postmaster General, 
be granted the full amount of sick and annual leave to which such employee 
would have heen entitled at the end of the fiscal year in which death 
occurred, such leave not to extend, however, beyond the date of the em- 
ployee’s death. 

Comptroller General McCarl to the Pestmaster General, April 30, 1923: 

I have your letter of April 9, 1925, requestmg decision as to the 
final pay to be allowed in the case of an inspector in the Postal Serv- 
ice Who was absent from official duty continuously on account of 
sickness from January 13, 1923, to the date of his death, on January 
26, 1928, no formal application for sick or annual leave for said 
period having been submitted by him. 

It appears that for the three-year period immediately preceding 
January 13, 1923, the employee in question had been granted 29 
lays sick leave and that for the fiscal year 1923 he had been granted 
4 days annual leave. 

Two questions are involved in this submission. First, whether 
sick leave or annual leave covering a period of sickness immediately 
preceding death of an employee may be granted without a formal 
application therefor by the employee, and, second, whether an em- 
ployee who dies before the end of a fiscal year may be granted 15 
days’ annual leave for said year or only such part thereof as may 
have accrued at the rate of 14 days per month from the beginning 
of said fiscal year to date of death, 

There is no law requiring a formal application as a prerequisite 
to the granting of either sick or annual leave. When an employee is 
unavoidably absent from official duty the presumption is that he 
desires the time charged to his unused leave, and where the circum- 


stances are such that the absence may be regarded as authorized or 
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excusable there is no legal objection to the granting of such leave-—- 
either sick or annual—as the employee may be entitled to without a 
formal application therefor. The first question is answered ac- 
cordingly. — 

The act of June 5, 1920, 41 Stat., 1052, contains the following pro- 
visions relative to leave of absence: 

Employees in the Postal Service shall be granted fifteen days’ leave of 


absence with pay, exclusive of Sundays and holidays, each fiscal year, and 


sick leave with pay at the rate of ten days a year to be cumulative for a period 
of three years, but no sick leave with pay in excess of thirty days shall be 
granted during any three consecutive years. Sick leave shall be granted only 
upon satisfactory evidence of illness, and if for more than two days the appli- 
cation therefor shall be accompanied by a physician's certificate. 

The fifteen days’ leave shall be credited at the rate of one and one-quarter 
days for each month of actual service 

The provision relative to the credit of annual leave at the rate of 
14 days for each month of actual service had reference to the be- 
ginning of the service rather than the termination thereof. For ex- 
ample, an employee who enters the service August 1 would be en- 
titled to only 133 days’ annual leave, and one entering the service 
September 1, 12} days, etc., but an employee who had been in the 
service continuously from the beginning of the fiscal year to January 
i2 could on said date be granted 15 days’ leave or the unused portion 
thereof, notwithstanding the fact that his service might terminate 
before the end of the fiscal year. See 27 Comp. Dec., 583. 

If there is approved the period of absence for which no leave had 
been previously granted, the provisions of the act of 1920 are such 
as for it to be now within your discretion to grant leave of absence 
for such approved period of absence. Accordingly, in answer to the 
second question, if the absence is approved by you, it is in your dis- 
cretion to grant in the case referred to in your submission, on account 
of absence subsequent to January 12, 1923, 1 day’s sick leave and 11 
days’ annual leave and thereupon payment be made for such period 
as may be covered thereby, not exfending beyond January 26, 1923, 
date of death. 


FEDERAL AID TO PUBLIC SCHOOLS AND PUBLIC ROADS IN STATES 
CONTAINING NATIONAL FOREST RESERVES. 


The total amount of the revenues from each national forest for any fiscal year 
is to be used as the basis for determining (a) the amount of the appro- 
priations made for the succeeding fiscal year for payments to the States 
for the benefit of public schools and public roads, (b) the amount of the ap- 
propriation for the succeeding fiscal year for expenditure by the Secretary 
of Agriculture for roads and trails in national forests, and (c) the amount 
to be credited as a reimbursement for expenditures made under section 8 of 
the act of July 11, 1916, 39 Stat., 358, for roads and trails within or partly 
within nationu! forests, 
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Comptroller General McCarl to the Secretary of the Treasury, April 30, 1923: 

By letter dated January 2, 1923, decision is requested whether the 
provisions of section 8 of the act of July 11, 1916, 39 Stat., 358, 
hereinafter quoted, require a diminution of or deduction from the 
amounts theretofore authorized by law to be expended from Federal 
funds for the benetit of public schools and public roads in the States 
in which national forest reserves are situated. 

Before discussing the provisions of the act of July 11, 1916, con- 
sideration should be given to certain previous enactnients relative 
to the revenues from national forests. 

The act of March 4, 1907, 34 Stat., 1270, provides: 

That all money received after July first, nineteen hundred and seven, by or 
on account of the forest service for timber, or from any other source of forest 
reservation revenue, shall be covered into the Treasury of the United States 
as a miscellaneous receipt * * * And provided further, That ten per 
centum of all money received from each forest reserve during any fiscal year, 
including the year ending June thirtieth, nineteen hundred and six, shall be 
paid at the end thereof by the Secretary of the Treasury to the State or 
Territory in which said reserve is situated, to be expended as the State or 
Territorial legislature may prescribe for the benefit of the public schools and 
public roads of the county or counties in which the forest reserve is sit- 
eeten:. Fy 

By the act of May 23, 1908, 35 Stat., 260, the amount authorized 
to be paid to each State or Territory to be expended for the benefit 
of public schools and public roads was increased from 10 per centum 
to 25 per centum of all money received from forest reserves within 
said State or Territory. 

The act of March 1, 1911, 36 Stat., 961, provided for an increase 
or extension of the national forest holdings by the acquisition of 
lands for the purpose of conserving the navigability of navigable 
rivers, and section 13 of said act, page 963, provides: 

That five per centum of all moneys received during any fiscal year from each 
national forest into which the lands acquired under this act may from time to 
time be divided shall be paid, at the end of such year, by the Secretary of the 
Treasury to the State in which such national forest is situated, to be expended 
us the State legislature may prescribe for the benefit of the public schools and 
public roads of the county or counties in which such national forest is situ- 
te a 

By the act of June 30, 1914, 38 Stat., 441, said section was amended 
by striking out the word “ five” and inserting in lieu thereof the 
word “ twenty-five,” thus providing that the payment authorized to 
he made to the States and Territories referred to should be twenty- 
five per centum instead of five per centum. 

These four enactments taken as a whole require, first, that all 
revenues from all national forests be covered into the Treasury as a 
miscellaneous receipt, and, second, that an amount equal to 25 per 
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centum of the revenue received from each forest reserve during any 
fiscal year be appropriated to be paid at the end of such fiscal year 
to the State or Territory in which said reserve is situated, to be 
expended as the State or Territorial legislature may prescribe for 
the benefit of the public schools and public roads of the county or 
counties in which the forest reserve is situated, subject to certain 
limitations not material to the question now under consideration. 

In the act of June 20, 1910, 36 Stat., 557, providing for admission 
of the Territories of New Mexico and Arizona into the Union as 
States, there was a contingent grant made to each of said States of 
certain lands within national forest reserves and provision was made 
for payment of the revenue from said grants to the States. The 
provision with reference to the State of New Mexico is in section 6 
of the act, page 562, and is as follows: 

That the grants of sections two, sixteen, thirty-two, and thirty-six to said 
State, within national forests now existing or proclaimed, shall not vest the 
title to said sections in said State until the part of said national forest em- 
bracing any of said sections is restored to the public domain; but said granted 
sections shall be administered as a part of said forests, and at the close of 
each fiscal year there shall be paid by the Secretary of the Treasury to the 
State, as income for its common-school fund, such proportion of the gross 
proceeds of all the national forests within said State as the area of lands 
hereby granted to said State for school purposes which ure situate within 
said forest reserves, whether surveyed or unsurveyed, and for which no in- 
demnity has been selected, may bear to the total area of all the national 
forests within said State, the area of said sections when unsurveyed to be 
determined by the Secretary of the Interior, by protraction or otherwise, the 
amount necessary for such payments being appropriated and made available 
annually from any money in the Treasury not otherwise appropriated. 

A provision identical with this is found in section 24, page 573, 
with reference to the State of Arizona. 

It is apparent that the amounts to be paid to each of these two 
States on account of its school lands within the national forest 
reserves should be deducted from the total revenues from national 
forest reserves within said States before computing the 25 per 

: ae < . ; 
centum to be paid to said States under the other laws hereinbefore 
cited. Otherwise, each of these two States would receive the total 
revenue from a part of the lands within the national forest reserve 
within its borders and in addition thereto 25 per centum of the rev- 
enue from all of the land within said reserve. This could not have 
been the intent or purpose of the law. All further reference in this 
decision to percentage payments to States will be with the under- 
standing and upon the assumption that such payments to the States 
of New Mexico and Arizona have been and will be computed on the 


total revenues from national forest reserves within their borders 
less the amount to be paid to them under the act of June 30, 1910, 
on account of school lands within said reserve. 
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The act of March 4, 1913, 87 Stat., 843, made a specific appropria- 
tion for the construction and maintenance of roads, trails, ete., in 
national forests and further provided: 

That hereafter an additional ten per centum of all moneys received from 
the national forests during each fiscal year shall be available at the end 
thereof, to be expended by the Secretary of Agriculture for the construction 
and maintenance of roads and trails within the national forests in the States 
from which such proceeds are derived; but the Secretary of Agriculture may 
whenever practicable, in the construction and maintenance of such roads, 
secure the cooperation or aid of the proper State or Territorial authorities 
in the furtherance of any system of highways of which such roads may be 
made apart; * ° *%, 

Lhe provision just quoted does not provide for payments to the 
States as did the other provisions hereinbefore quoted. It merely 
appropriates an additional amount to be expended by the Secretary 
of Agriculture for the construction and maintenance of roads and 
trails within the national forests, the amount thus authorized to be 
expended within any State during any fiscal year being limited to 
10 per centum of the amount of the gross receipts from the national 
forests within said State during the preceding fiscal year. 

This was the state of the law with reference to Federal aid to 
States because of the existence therein of national forests at the Ume 
the act of July 11, 1916, was enacted. Said act was entitled “An 
act to provide that the United States shall aid the States in the con- 
struction of rural post roads, and for other purposes.” Section 8 of 
said act appropriated $1,000,000 per annum for 10 fiscal years to be 
expended under the supervision of the Secretary of Agriculture 
upon request from the proper officers of the State or county, * for 
the survey, construction, and maintenance of roads and trails within 
or only partly within the national forest, when necessary for the use 
and development of resources upon which communities within and 
adjacent to the national forests are dependent,” subject to certain 
conditions and limitations. Said section concludes with a para- 
graph reading as follows: 

That immediately upon the execution of any cooperative agreement hereunder 
the Secretary of Agriculture shall notify the Secretary of the Treasury of the 
amount to be expended by the United States within or adjacent to any national 
forest thereunder, and beginning with the next fiscal year and each fiscal year 
thereafter the Secretary of the Treasury shall apply from any and all revenues 
from such forest ten per centum thereof to reimburse the United States for 
expenditures made under such agreement until the whole amount advanced un- 
der such agreement shall have been returned from the receipts from such na- 
tional forest, 

Under the provisions of this paragraph, when expenditures are 
made during any fiscal year under authority of the said section 8 in 
connection with any national forest, 10 per centum of all revenues 
from said forest forthe succeeding fiscal years should be deposited 
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for credit as a reimbursement until the entire amount expended in 
connection with said forest under the provisions of the said section 
5 shall have been reimbursed. But there appears to be nothing in 
said paragraph to indicate an intent that the amount to be paid to 
the States under appropriations made in previous laws should be re- 
duced or in any way affected by it. 

Briefly stated, the situation with reference to the revenues from 
national forest reserves appears to be as follows: 

All revenues as collected are required to be deposited and covered 
into the Treasury as miscellaneous receipts. They are not authorized 
to be expended as collected for the purposes for which appropria- 
tions have been made as hereinbefore indicated. ‘The total amount of 
the revenues from each forest for any fiscal year is to be used as the 
basis for determining (a) the amount of the appropriations made for 
the succeeding fiscal year for payments to the States for the benefit 
of public schools and public roads, (6) the amount of the appropria- 
tion made for the succeeding fiscal year for expenditure by the Sec- 
retary of Agriculture for roads and trails in national forests, and 
(c) the amount to be credited as a reimbursement for expenditures 
made under section 8 of the act of July 11, 1916. 

There is nothing to justify the contention that any one of these 
three items is to be deducted from the total revenues to form a new 
or different basis for determining either of the other two items 
because the laws providing for the 25 per centum State payments, 
the 10 per centum roads and trails appropriation, and the 10 per 
centum reimbursement, respectively, each makes specific reference 
to “all money received ” or “ any and all revenues.” Therefore, if 
the total revenues from the national forests in a given State for the 
fiscal year 1922 amounted to $100,000 said amount should have been 
deposited as collected and covered into the Treasury as a miscellane- 
ous receipt, then under the laws hereinbefore referred to $25,000 
would be appropriated to be paid af the end of said fiscal year to said 
State for the benefit of its public schools and public roads, $10,000 
would be appropriated for expenditure by the Secretary of Agricul- 
ture during the fiscal year 1923 for roads and trails in said national 
forest, and if $10,000 or more had been expended in said State dur- 
ing the fiscal year 1921 under authority of section 8 of the act of 
July 11, 1916, $10,000 would be credited as a reimbursement thereof. 

[ assume that it would not be seriously contended that the pro- 
vision now under consideration could in any manner affect the ap- 
propriation made in the act of March 4, 1913, supra, of an amount 


equivalent to 10 per centum of the revenues of each and every na- 
tional forest to be expended annually by the Secretary of Agricul- 
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ture for roads and trails in said national forest, and there would 
appear to be even less justification for holding that said provision 
vas intended to reduce or in any manner affect the appropriations 
made under other laws for payment to the States of amounts equiva- 
lent to 25 per centum of the revenues from the forests within the 
States, respectively. These payments are made to the State for 
the benefit of its public schools and public roads. It is not required 
that any part of these payments be expended on or in connection 
with national forest reserves. The apparent reason for this Federal 
aid to the public schools and public roads of the State is that the 
vasi areas of national forest reserves within the State are not taxable 
by the State. Hence it would seem to have been only fair and proper 
that the Federal Government should have contributed to the State 
an amount equivalent to 25 per centum of the revenue derived by the 
Federal Government from national forests within the State. If it 
had been the intent of Congress to reduce the amount of this con- 
tribution it must be assumed that it would have indicated such in- 
tent in plain terms. Such intent is not indicated in the provision 
now under consideration, either expressly or by necessary implica- 
tion. Even if there were doubt in regard to the matter such doubt 
may properly be resolved in favor of the interpretation adopted by 
the executive officer whose duty it was to administer the law and 
which interpretation has been followed for more than six years. 

Answering the specific question involved, I have to advise that 
the provisions of section 8 of.the act of July 11, 1916, do not re- 
quire or authorize any diminution of or deduction from the amounts 
payable to States under the plain provisions of the act of March 4, 
1907, as modified by the act of May 23, 1908, or the act of March 1, 
1911, as amended by the act of June 30, 1914. 

It may be mentioned that when the provisions which were later 
enacted in section 8 of the act of July 11, 1916, were under consider- 
ation in Congress several references were made to the provisions of 
law authorizing the payment to the States of 25 per centum of the 
revenues from national forest reserves, but there was not even a 
suggestion that the provisions of the said section 8 would in any 
way affect such payments, 


RENTAL ALLOWANCE—OFFICERS OF THE NAVY DETAILED TO 
PANAMA CANAL. 


Officers of the Navy, detailed to duty with the Panama Canal, are not entitled 
to rental allowance if public quarters are available for them, notwith- 
standing the payment by them to the Panama Canal authorities of rent 
for such quarters pursuant to the Executive order of December 3, 1921. 
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Comptroller General McCarl to the Secretary of the Navy, April 30, 1923: 

I have your request for a decision— 

Whether or not an officer of the Navy, detailed to duty with the Panama 
Canal, when assigned and occupying Government quarters for which he is 
required to pay to the Panama Canal a rental under Executive order of 
3 December, 1921, is entitled to rental allowance as authorized in the act of 
June 10, 1922. 

In reply you are advised that such an officer is not entitled to a 
rental allowance if public quarters are available for him, notwith- 
standing the payment by him to the Panama Canal authorities of 
a rent charge pursuant to such Executive order. See, in this con- 
nection, 2 Comp. Gen., 219. 


TRAVELING AND SUBSISTENCE EXPENSES—SUNDAYS. 


The avoiding of travel on Sunday is not a sufficient excuse to entitle an em- 
ployee of the Treasury Department to reimbursement for the extra day’s 
subsistence expense incurred when leaving his permanent duty station one 
day earlier than ordinarily required to reach his temporary duty station at 
the appointed time. 


Decision by Comptroller General McCarl, April 30, 1923: 

The Secretary of the Treasury requested a review of settlement 
T-15436, dated January 31, 1923, accounts of J. L. Summers, dis- 
bursing clerk, for September, 1922, wherein was disallowed credit 
in the sum of $4.15 covering portion of traveling expenses per 
voucher in favor of Edward A. Brown, superintendent of construc- 
tion, viz: . 

27 May Arrived Washington for conference 4.25 p. m. 


“ Dinner : 
28 “ Hreakfast, 95¢: lunch, $1.00; . dinner, $1. eee ie : ; 2. 95 


May 25, 1922, the Acting Supervising Architect addressed Mr. 
E. A. pear, superintendent of construction, post oflice, New Bruns- 
wick, N. J., as follows: 


You are directed, when your preseat duties will permit, to visit this office 
for conference. 

Your actual traveling and subsistence expenses incurred in so doing will 
be paid from an appropriation under the control of this office. 


The question involved is whether Mr. Brown may be reimbursed 
for expenses of Saturday, May 27, and Sunday, May 28. 

Mr. aia stated under date of January 17, 1923: 

* * * on getting instructions I left my headquarters with the intention 
of being at the Treasury Department at nine o'clock Monday, May 29th. In 
order to do so, I left my headquarters on Saturday. I do not understand that 
Government employees are required to work on Sunday. I have always under- 
stood that Sunday was a day of rest and have never been advised that I was 
expected to travel on Sunday. All Government employees are paid for Sunday, 
though they do not work on that day, and, as a general proposition, unless a 
traveling man is making a long trip, he dees not travel on Sunday, 
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The act of April 6, 1914, 38 Stat., 318, which act is set out in the 
Travel Regulations (Treasury Department Circular No. 127, of 
March 29, 1922), reads, in part: 

* * * nor shall any allowance or reimbursement for subsistence be paid 
to any officer or employee in any branch of the public service of the United 
States in the District of Columbia unless absent from his designated post of 
duty outside of the District of Columbia, and then only for the period of time 
actually engaged in the discharge of official duties. 


And paragraph 2 of said regulations reads: 


(2) Persons traveling upon official business of this department are required 
to exercise the same care ip incurring expenses as a prudent persun would 
exercise if traveling on personal business. They will be allowed their actual 
and necessary traveling expenses * * *, 

The letter to Mr. Brown directing him to visit the Office of Super- 
vising Architect did not specify any particular day and hour for 
the conference, but “ when your present duties will permit.” The 
arranging of the time was thus left to the discretion of Mr. Brown. 
New Brunswick, N. J., is on a trunk railway line connecting New 
York City and Washington, D. C., and about five or six hours’ ride 
from the latter city. 

It would seem that in fixing upon 9 o’clock of the morning of 
Monday, the 29th, as the time for calling at the department for 
conference, and pursuant thereto leaving headquarters at New 
Brunswick, N. J., on the morning of Saturday, the 27th, and arriv- 
ing in Washington at 4.25 p. m., with consequent incurrence of 
expenses for subsistence in the interval covering Sunday, the 28th, 
Mr. Brown did not exercise “the same care in incurring expenses 
as a prudent person would exercise if traveling on personal business.” 

The matter of traveling on Sunday has no bearing on the question. 
The employees of the Government travel constantly on that day, and 
there was no reason why this employee should not have done so. 
The employee may be allowed the expenses of Saturday as if in- 
curred Sunday. There is certified $1.20 for credit in the disbursing 
officer’s account. 


MAXIMUM PAY AND ALLOWANCES FOR SUBSISTENCE AND 
RENTAL OF QUARTERS—OFFICERS OF THE PUBLIC HEALTH 
SERVICE. 


In computing the total base pay, pay for length of service and allowances for 
subsistence and rental of quarters for the purpose of applying the maxi- 
mum of $7,200 above which no allowances are payable under section 7 of 
the act of June 10, 1922, 42 Stat., 628, the commuted value of quarters 
furnished in kind to officers of the Public Health Service may not be 
included. 

The maximum pay and allowances of officers of the Public Health Service for 
fractional portions of a yerr under the $7,200 limitation per annum 
imposed by section 7, act of June 10, 1922, 42 Stat., 628, should be com- 
puted at the maximum rate of $20 per day. 
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Decision by Comptroller General McCarl, April 30, 1923: 

There has been raised a question in the audit of the account of 
Asst. Surg. L. L. Williams, United States Public Health Service, for 
period from August 1 to September 30, 1922, construing section 7 
of the act of June 10, 1922, 42 Stat., 628, which reads— 











































That when the total of base pay, pay for length of service and allowances for 
subsistence and rental of quarters, authorized in this act for any ofticer below 
the grade of brigadier general or its equivalent, shall exceed $7,200 a year, the 
amount of the allowancs to which such officer is entitled shall be reduced by 
the amount of the excess above $7,200: Provided, That this section shall not 
apply to the Captain Commandant of the Coast Guard nor to the Director of 
the Coast and Geodetic Survey. 

The auditing division submits that— 

1. In computing the maximum of $7,200 a year for * base pay, pay 
for length of service and allowances for subsistence and rental of 
quarters,” for the purposes of said section 7, in the case of an oflicer 
of the Public Health Service on duty at a station where he is in the 
occupancy of quarters in kind, the commuted value of the quarters in 
kind may not be taken either for the purposes of the computation of 
the maximum of $7,200 a year or the retention of the excess amount, 
if any, of his allowances over such maximum, and that in placing 
a contrary construction upon said section 7 the Public Health Service 
erred. 

2. That in the case of an officer of the Public Health Service on 
duty at a station where quarters in kind were not available for him 
and a rental allowance payable and “the total of the base pay. pay 
for length of service and allowances for subsistence and rental of 
quarters,” exceeds the $7,200 maximum for the purposes of said sec- 
tion 7, and the allowances to which the officer is entitled have been 
reduced by the amount of the excess above said maximum, the $7,200 
a year maximum is to be applied for computation purposes at the 
daily rate of $20 a day. 

1. It is the specific allowance, if«ny, for “ rental” that must by 
the terms of section 7 be taken for the fourth element in addition to 
the preceding three—* base pay,” “ pay for length of service,” and 
allowance for “ subsistence ”"—for the ascertainment of whether the 
total thereof exceeds the maximum of $7,200 a year. As under 
section 6 of the act of June 10, 1922, 42 Stat. 628, no allowance for 
“rental” can accrue or come into being or exist in the case of an 
oflicer on duty at a station where public quarters are available for 
and occupied by him, there can be in such case no fourth element in 
the form of a rental allowance to enter into the computation for the 
maximum, and therefore none that may enter into any excess above 
such maximum for such reduction purposes. While section 21 of 
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the act of June 10, 1922, 42 Stat. 633, expressly guards against that 
act operating to change allowances in kind for quarters for oflicers 
of the Public Health Service, it contains no provision for the inclu- 
sion of a money value for the quarters in kind for computation for 
the maximum purposes of section 7. A “ rental” allowance is a new 
fixed and definite money allowance and as such is distinct and sepa- 
‘ate from the unchanged allowance of quarters in kind for officers 
or allowances for them generally. An express provision for the 
inclusion in a computation of such a rental allowance—a new fixed 
money allowance—can not therefore be converted into or inter- 
changed with an unchanged quarters-in-kind allowance for the 
purposes of said section 7. 

It is therefore concluded that in the absence of additional legisla- 
tion for the inclusion of the value of quarters in kind for the pur- 
poses of said section 7, there can not legally be any inclusion of a 
money value therefor in lieu of a rental for its purposes. If the 
Congress shall have intended otherwise than the plain wording of 
section 7 thus justifies, curative legislation to that effect should be 
enacted. The submission to this effect is accordingly affirmed. 

2. The $7,200 is a yearly rate and the day is the unit for its com- 
putation for portions of a year. The submission to this effect is 
also confirmed. 

In the adjustment of the account of Assistant Surgeon Williams 
for the periods in question, in accordance with section 7 as above 
construed, it should first be definitely ascertained whether or not 
for any or all of such periods he was or was not on duty at a station 
where quarters in kind were available for him and the account 
adjusted accordingly. In this connection it is noted that the vouchers 
signed by him covering said periods all bear his certificate to the 
effect that public quarters were not occupied. See disbursing officer’s 
vouchers 184, August 1 to 31, 1922; 114, September 1 to September 
24, 1922; and 154, September 25 to 30, 1922. 

The audit raises the further question whether underpayments that 
may be found in the audit of vouchers should be brought to the 
attention of administrative officers. 

Said underpayments should be brought to the attention of adminis- 
trative officers in cases where the fact that they are underpayments 
is perfectly clear and in which to do so will simplify proper account- 
ing and avoid the unnecessary filing of claims for such short pay- 
ments. In any instances, however, in which the question of whether 
the payments are short payments involves the determination of a 
specific legal question, the matter should be submitted here in order 
that there may be first determined the legal question involved. 
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TRANSPORTATION OF DEPENDENTS—OFFICERS OF PUBLIC 
HEALTH SERVICE. 


The right to the transportation of dependents of an officer of the Public Health 
Service accrues on the effective date of the orders to make a permanent 
change of station, and marriage after that dute and while en route to new 
Station does not entitle him to transportation of his wife from her former 
home to his new station. 


Decision by Comptroller General McCarl, April 30, 1923: 

The Secretary of the Treasury requested, April 14, 1923, review of 
settlement No. 'T-13572 of the accounts of J. L. Summers, disbursing 
clerk of the Treasury Department, wherein was disallowed credit 
claimed for a payment under the act of May 18, 1920, 41 Stat. 604, as 
amended by the act of June 10, 1922, 42 Stat. 631, of $55.01 to C. M. 
Schiek, assistant surgeon (R.), Public Health Service, as reimburse- 
inent in a sum equal to what it would have cost the United States to 
have furnished transportation for his wife from St. Louis, Mo., 
to Sheridan, Wyo. Doctor Schiek was under orders dated Septem- 
ber 23, 1922, to make a permanent change of station from the United 
States Veterans’ Hospital in Philadelphia to a similar hospital in 
Sheridan, Wyo., and married in St. Louis while on a leave of absence 
und while making the journey. Claim for credit for the payment 
was denied in the audit of the accounts of the disbursing officer on 
the ground that Doctor Schiek had no dependents when he was 
ordered to make a permanent change of station. 

The act of May 18, 1920, 41 Stat. 604, so far as is here material, 
provided: 

That hereafter when any commissioned officer, * * * having a wife or 
dependent child or children, is ordered to make a permanent change of station, 
the United States shall furnish transportation in kind from funds appropriated 
for the transportation of the * * * Public Health Service to his new 
station for the wife and dependent child or children * * *: Provided 
further, That if the cost of such transportation exceeds that for transportation 
from the old to the new station the excess cost shall be paid to the United 
States by the officer concerned: * * *, 

The act of June 10, 1922, 42 Stat., 631, authorized in lieu of trans- 
portation in kind and when the travel had been performed pay- 
ment of the commercial transportation cost of the transportation 
of dependents of officers o¢ the Public Health Service. 

The intendment of the statute is to shift the cost which had 
theretofore been on the officer to the United States of the transpor- 
tation of his dependents over the shortest usually traveled route when 
ordered to make a permanent change of station. 2 Comp. Gen., 638. 
The right to the transportation accrues on the effective date of the 
orders to make the permanent change of station. 27 Comp Dec., 
401; id., 510; 1 Comp. Gen., 227. Dr. Schick had no wife on the 
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effective date of his orders to make a permanent change of station 
und hence no right could accrue to the transportation of that which 
he did not then have. The matter may also be viewed from another 
angle. There is no authority for the transportation of dependents 
from home to the first duty station nor from the last duty station to 
the home. 27 Comp. Dec., 61; éd., 391; 1 Comp. Gen., 637; id., 677. 
The fact that the assistant surgeon acquired a wife on the general 
reute to be traveled on his permanent change of station did not 
~hift to the United States the obligation of transporting her from 
ler home, or the place of the marriage, to his first permanent duty 
station after the marriage. 

Upon review of the matter no differences are found and the settle- 
ment is sustained, 


TRAVELING EXPENSES—MEMBERS OF THE NATIONAL GUARD 
REPORTING FOR FEDERAL SERVICE. 


Members of the National Guard, or National Guard Reserve, when called into 
Federal service are not entitled to reimbursement of any expenses incurred 
in reporting to the rendezvous. 


Decision by Comptroller General McCarl, May 1, 1923: 

Charles W. Johnson requested March 21, 1923, review of settle- 
ment No. W-156394, dated December 8, 1922, disallowing his claim 
for $238.83 as reimbursement of the cost of transporting himself, 
wife, and child from Panama City, Fla., to Seattle, Wash., incident 
to his reporting September 6, 1917, as a National Guard Reservist 
for duty with Company F, Second Regiment, Washington National 
Guard, 

The essential facts in the matter may be shortly stated as follows: 
Claimant, as a member of Company F, Second Regiment, Wash- 
ington National Guard, had been furloughed by the State of Wash- 
ington to the National Guard Reserve and was residing with his 
family, consisting of a wife and one child, in Panama City, Fla., on 
July 3, 1917, when a presidential proclamation drafted all members 
of the National Guard and all enlisted members of the National 
Guard Reserve, with certain exceptions, inito the Federal service 
from August 5, 1917. Claimant was ordered by his organization 
commander to report for duty, and this he did on September 6, 
1917, bringing his wife and child with him. He was discharged on 
the same day he reported by reason of dependents and contends 
that he is entitled to reimbursement in the sum of $238.85 as the cost 
of the transportation from Panama City to Seattle. The claim was 
disallowed on the ground that a member of the National Guard 
when drafted into the service of the United States must place him- 
self at his organization rendezvous at his own expense. 
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Section 111 of the act of June 3, 1916, 39 Stat., 211, provided 
that— 
When Congress shall have authorized the use of the armed land forces 
of the United States, for any purpose requiring the use of troops in excess 
of those of the Regular Army, the President muy, under such regulations, in- 
cluding such physical examination, as he may prescribe, draft into the 
military service of the United States, to serve therein for the period of the 
war unless sooner discharged, any or all members of the National Guard 
and of the National Guard Reserve. All persons so drafted shall, from the 
date of their draft, stand discharged from the militia, and shall from such 
date be subject to such laws and regulations for the government of the 
Army of tLe United States as may be applicable to members of the volunteer 
nee, 7 S. 

The act of May 18, 1917, 40 Stat., 76, also authorized the draft 
into the military service of all members of the National Guard and 
of the National Guard Reserve, and, page 82, provided that they 
should be on the same footing regarding pay and allowances as 
men of corresponding grades and length of service in the Regular 
Army. The act of January 21, 1903, 32 Stat., 776, as amended by 
section 7 of the act of May 27, 1908, 35 Stat., 401, provided: 





That when the militia is called into the actual service of the United 
States, * * * their pay shall commence from the day of their appearing 
at the place of company rendezvous, but this provision shall not be con- 
strued to authorize any species of expenditure previous io arriving at such 
places of rendezvous which is not provided by existing laws to be paid after 
their arrival at such places of rendezvous. 


Section 32 of the act of June 3, 1916, 39 Stat., 188, provided that— 


When mobilized by order of the President, the members of the Regular 
Army Reserve * * * upon reporting for duty, and being found physically 
fit for service, * * * shall receive * * * the actual n.cessary cost of 
transportation and subsistence from their bomes to the places at which they 
may be ordered to report for duty under such summons. * * *, 

Members of the National Guard when called into Federal service 
are not entitled to pay from the United States until they shall 
have reached their organization rendezvous, nor are they entitled to 
reimbursement of any expenses incurred in reporting to the 
rendezvous. See 25 Comp. Dec., 870; 23 éd., 462; 5 id., 582; 15 MS. 

a ‘ : , 

Comp. Dec., 400. Moreover, the reporting and discharge the same 
day of claimant upon his application by reason of dependents did 
not inure to the benefit of the United States and does not entitle 
him to any part of the reimbursement claimed. 

Upon review of the matter no differences are found and the 
settlement is sustained. 


NATIONAL GUARD—DRILL PAY. 


Enlisted members of an organization of the National Guard att»ched tempo- 
rarily to another organization of the National Guard for the purpose 
of and actually attending drills of that organization are entitled to drill 
pay to the same extent as though drilling with their own organization. 

The officers of an organization of the National Guard are not entitled to 

credit in any manner, so far as pay is concerned, because the enlisted 

personnel of that organization are temporarily attached to and attend 
drills of another organization of the guard. 
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In determining the proportion of the enlisted strength of an organization 
of the National Guard attending the prescribed drills, no credit may be 
allowed for the attendance at such drills of enlisted men of other organi- 
zations of the guard. 


Comptroller General McCarl to Captain J. A. Marmon, United States Army, 

May 4, 1923: 

There was received April 16 your letter of March 17, 1923, submit- 
ting for decision whatseems to be a supplemental pay roll for the head- 
quarters detachment, first squadron, One hundred and fifth Cavalry, 
Wisconsin National Guard, for the period April 17 to May 31, 1921, 
for armory drill pay for drills attended pursuant to squadron orders 
by the enlisted men of the detachment with the Headquarters troops 
and troops “A” and “B” of the squadron. 

The roll shows that the squadron headquarters detachment was 
recognized as National Guard April 1, 1921. The roll as submitted 
shows only the attendance at the drills of the troops mentioned above 
and does not show the drills, if any, of the squadron headquarters 
detachment, as such, which were attended, nor are any drills shown 
for the period April 1 to 16 and June 1 to 30. It seems evident, there- 
fore, that the roll is a supplemental roll; if not, the roll should show 
that no drills were prescribed or that none was held during the pe- 
riods April 1 to 16 and June 1 to 30. If it is a siipplemental roll, the 
voucher number, account, and name of the officer paving the original 
roll should be shown on the supplemental roll. 

The enlisted men of the Squadron Headquarters Detachment were 
assigned for drill to the troops mentioned by First Squadron Special 
Order No. 11, dated April 17, 1921, as follows: 


1. The following assignments are made for the purpose of instruction, to 
take effect at once: 

To drill with Troop “A” Friday night: Staff Sgt. Richard M. Gerretson, 
Corp. Edwin P. Reilly, Pvt. Ist Cl. Leo J. Schutta, Pvt. 1st Cl. George Feier- 
bend, Pvt. Ralph Hendel, Pvt. Paul Warner, Pvt. William J. Rheingans. 

To drill with Troop “B” on Tuesday night: Sgt. A. B. Lord, Pvt. L. A. 
Carlson, Pvt. Frank M. Starezewski, Pvt. Ist Cl. Howard R. Dickens. 

To drill with Headquarters Troop on Thursday night: Sgt. Raymon Lynch, 
Pvt. Clarence J. Kleist, Pvt. Ralph Henkel, Pvt. Louis G. Patterson, Pvt. Lothar 
I>. Ramge, Pvt. Victor H. Ramge, Pvt Joseph Saks. 

2. Commanding officers of Troops “ A,” “B,” and Hq. Troop will forward 
to this office on the last day of each month a report of the attendance at drill 
of the enlisted men assigned to his troop for instruction. Report will also 
be made to this office as soon as possible thereafter of any delinquencies or 
misconduct on the part of any of the enlisted men assigned by Par. 1 of this 
order. 


The reason for this assignment is stated by the Adjutant General 
of Wisconsin to have been: 


The headquarters detachment of a Cavalry regiment is not allowed horses. 
To instruct men in mounted drill those in the headquarters detachment, Ist 
Squadron, 105th Cavalry, were assigned for drill during April and May to 
various troops of the squadron by orders of the Squadron commander, the 
maximum number of horses issued to any troop being too small to permit the 
detachment being assigned to any one troop as a unit. 
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The first paragraph of section 110 of the act of June 3, 1916, as 
amended by section 48 of the act of June 4, 1920, 41 Stat., 784, pro- 
vides: 

Each enlisted man belonging to an organization of the National Guard 
shall receive compensation at the rate of one-thirtieth of the initial monthly 
pay of his grade in the Regular Army for each drill ordered for his organiza- 
tion where he is officially present and in which he participates for not less 
than one and one-half hours, not exceeding eight in any one calendar month, 
and not exceeding sixty drills in one year: Provided, That no enlisted man 
shall receive any pay under the provisions of this section for any month in 
which he shall have attended less than 60 per centum of the drills or other 
exercises prescribed for his organization: Provided further, That the pro- 
viso contained in section 92 of this Act shall not operate to prevent the pay- 
ment of enlisted men actually present at any duly ordered drill or other ex- 
ercise: And provided further, That periods of any actual military duty equiva- 
lent to the drills herein prescribed (except those periods of service for which 
members of the National Guard may become lawfully entitled to the same pay 
as officers and enlisted men of the corresponding grades in the Regular Army) 
may be accepted as service in lieu of such drills when so provided by the 
Secretary of War. 

The enlisted men attended the drills of the troops specified in 
obedience to order; they were, for the purpose of drills on the nights 
specified in the order, atta¢hed or assigned to the troops indicated in 
ach case, and on these nights and for the purpose for which at- 
tached the troop to which each was assigned was “ his organization 
within the meaning of section 110, so far as his individual armory 
drill pay is concerned. The officers of the headquarters detach- 
ment are not, however, entitled to credit in any manner, so far as 
pay is concerned, because the enlisted personnel drilled with other 
units: nor are the attached enlisted men to be included in determin- 
ing the enlisted strength or attendance of the organizations to which 
attached for drill. 

This case is to be distinguished from the noncommisisoned officer 
school case, 1 Comp. Gen., 585. In that case there was no drill of 
an organization, a selected portion of an organization only was 
instructed. Here there is an organization holding its prescribed 
drill, and enlisted men of anotKer unit are attached to it for the 
purpose of drill. 

The rolls and accompanying papers are herewith returned. The 
roll should be amended or completed as herein indicated. If the 
drills credited to each man on the roll with the other drills they 
may have attended and have been paid for do not exceed the limits 
fixed in section 110 for which payment may be made, and the roll 
is otherwise correct, it may be paid. 


VETERANS’ BUREAU—DAMAGES RECOVERED BY OR FOR BENE- 
FICIARIES FROM OTHER PERSONS. 


Expenses paid from Veterans’ Bureau appropriation in connection with suits 
in behalf of beneficiaries are deductible from the amount recovered in such 
suits and reimbursable to the appropriation from which drawn. 

The net amount of damages recovered from outside parties in suits by or in 
behalf of beneficiaries of the Veterans’ Bureau, after deduction of all costs 
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and expenses incurred in the suit paid or payable by the Veterans’ Bureau, 
should either be credited to the military and naval compensation fund to 
reimburse that fund for compensation already paid to the beneficiary, or 


should be paid to the beneficiary and credited against compensation to 
be paid. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
May 8, 1923: 


I have your letter of April 14, 1923, requesting decision as to the 
proper procedure and lawful disposition by the Veterans’ Bureau of 
amounts recovered by or on behalf of compensation beneficiaries for 
death or injury of the compensable person under circumstances cre- 
ating a legal liability upon some person other than the United States 
or the enemy to pay damages therefor. 

Section 313 of the war risk insurance act, as enacted in the act of 


June 25, 1918, 40 Stat., 613, and amended by the act of August 9, 
1921, 42 Stat., 154, provides: 


(1) That if an injury or death for which compensation is payable under this 
article is caused under circumstances creating a legal liability upon some 
person other than the United States or the enemy to pay damages therefor, the 
director, as a condition to payment of compensation by the United States, may 
require the beneficiary to assign to the United States any right of action he 
may have to enforce such liability of such other person, or if it appears to be 
for the best interests of the beneficiary the director may require him to prose- 
cute the said action in his own name, subject to regulations. The director 
may require such assignment or prosecution at any time after the injury or 
death, and the failure on the part of the beneficiary to so assign or to prosecute 
said cause of action in his own name within a reasonable time, to be fixed by 
the director, shall bar any right to compensation on account of the same injury 
or death. The cause of actic . so assigned to the United States may be prose- 
cuted or compromised by th» director. and any money realized or collected 
thereon, less the reasonable expenses of such realization or collection, shall be 
placed to the credit of the military and naval compensation appropriation. 
If the amount placed to the credit of such appropriation in such case is in 
excess of the amount of the award of compensation, if any, such excess shall 
be paid to the beneficiary after any compensation award for the same injury 
or death is made. 

If a beneficiary or conditional beneficiary shall have recovered as a result 
of a suit brought by him or on his behalf, or as a result of a settlement made by 
him or on his behalf, any money or other property in satisfaction of the lia- 
bility of such other person, such money or other property so recovered shall 
be credited upon any compensation payable, or which may become payable, 
to such beneficiary, or conditional beneficiary by the United States on account 
of the same injury or death. 

(2) If an injury or death for which compensation may be payable under 
this article is caused under circumstances creating a legal liability upon some 
person, other than the United States or the enemy, to pay damages therefor, 
then, in order to preserve the right of action, the director may require the 
conditional beneficiary at any time after the injury or death, to assign such 
right of action to the United States, or, if it appears to be for the best interests 
of such conditional beneficiary, to prosecute the said cause of action in his own 
name, subject to regulations. The failure on the part of the beneficiary to so 
assign or to prosecute the said cause of action in his own name within a rea- 
sonable time, to be fixed by the director, shall bar any right to compensation 
on account of the same injury or death. The cause of action so assigned may 
be prosecuted or compromised by the director, and any money realized or col- 
lected thereon, less the reasonable expenses of such realization or collection, 
shall be paid to such beneficiary, and be credited upon any future compensa- 
tion which may become payable to such beneficiary by the United States on 
account of the same injury or death. 

2a) The Veterans’ Bureau is hereby authorized to pay the beneficiary or 
other person or persons in whose name an action may have been commenced 








718 DECISIONS OF THE COMPTROLLER GENERAL, 


or prosecuted, and to all witnesses in such action, fees and mileage, the same 
as is now paid and allowed to witnesses in the United States courts, in going 
to, remaining at, and returning from place of trial, and without any regard to 
whether the action, if any, is brought or prosecuted in a court of the United 
States or some other court. 

In all cases of assignment of causes of action under this section, whether 
the assignment be heretofore or hereafter made, where it shall appear to the 
director to be to the best interests of the beneficiary so to do, the directur, 
acting for and in the name of the United States, may assign the cause of 
action back to the beneficiary or to his personal representatives. 

The section covers and provides for three alternative procedures: 

First is the case of a beneficiary who has recovered damages from 
the outside party on his own initiative without requirement or 
direction from the Veterans’ Bureau. In such case the section 
provides that the amount recovered shall be credited upon any 
compensation payable or to become payable on account of the 
same injury or death. There can be no doubt, I think, that the 
amount to be so credited is the net amount of damages received 
by the beneficiary. The purpose and intent of the statute is to 
limit the beneficiary to his war-risk compensation if he elects to 
apply for the same, giving him the full benefit of such compensation, 
and giving the Government the benefit of the net recovery. 

Second is the case of a beneficiary who has been required by 
the Veterans’ Bureau to prosecute the action for damages in his 
own name. In such case I understand that the conduct of the case 
is left to the injured party subject only to general supervision 
by the Veterans’ Bureau. In this case, also, the money recovered 
is required to be credited upon any compensation payable by the 
Veterans’ Bureau on account of the same injury or death. Here, 
too, only the net amount recovered should be so credited. 

Third is the case where the injured party assigns the right of 
action to the United States and the same is prosecuted or com- 
promised by the director of the Veterans’ Bureau. In such case 
the statute requires that any mongy realized or collected on such 
prosecution or compromise, less the reasonable expense of realization 
or collection, shall be placed to the credit of the military and naval 
compensation fund, or be paid to the beneficiary and credited 
against compensation to be paid. Regulation No. 45 of January 
31, 1920, provides: 

By virtue of the authority conferred in sections 13 and 313 of the war 
risk insurance act, the following regulation is issued relative to the deduction 
of expenses in recoveries in cases arising under section 313. 

1. For the purpose of determining what amount shall be placed to the credit 
of the military and naval compensation appropriation in each case arising 
under the provisions of section 313 of the war risk insurance act, where recov- 
ery is made, all expenses incurred by the bureau, such as traveling expenses 
and salaries of representatives of the bureau, shall be classed as administra- 
tive expenses and shall not be deducted from such recovery. 

2. All expenses incurred that may be incident to the prosecution of such 
cases, viz, court costs, attorneys’ fees, und kindred charges, shall be deductible 


from such recovery before placing same to the credit of the military and 
naval compensation appropriation, 
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The statute and regulation contemplate in the latter class of cases 
that realization or collection will be by the Government as assignee, 
that the net amount recovered after deduction of authorized expenses 
shall be either placed to the credit of the military and naval compen- 
sation fund against past payments of compensation for the same 
injury or death, or paid to the beneficiary as a credit against future 
payments of compensation for the same injury or death, and that 
the compensation account of the injured party shall be adjusted 
accordingly. 

There appears no great doubt or difficulty in laying down the 
general rule and procedure under section 313 of the war risk insur- 
ance law. It is in applying the rule and procedure to the action 
taken by the bureau in certain cases that doubt and difficulty arise. 
You have presented as typical the case of Charles Deuter, a soldier 
who was injured June 15, 1919, in a collision between an Army 
motor truck and a street car operated by the Harrisburg Railways 
Co., under circumstances which resulted in recovery from the said 
railways company of damages in the amount of $10,000 with interest 
and cost, upon which was realized $10,000, plus $361.67 interest, plus 
$133.12 court costs, or a total of $10,494.79. ‘ 

There appears discrepancy or doubt as to certain material facts 
of the case. According to the statement of fact in your letter, in- 
quiry into this collision was instituted by an attorney of the bureau 
June 30, 1919. On July 30, 1919, the said attorney got in touch with 
the injured soldier and took the matter of recovery up with the 
street railway company. Compensation was awarded Deuter by the 
bureau from the date of his discharge. 

Under date of May 16, 1921, the attorney aforesaid advised Deuter 
that it probably would be necessary to bring action against the street 
railway company, and inclosed for his signature the bureau form of 
agreement to assign the claim under section 313 of the war risk insur- 
ance act, which agreement was signed by Deuter, returned to the at- 
torney, and receipt of same acknowledged by the attorney on May 26, 
1921. In form this agreement is not an assignment of the cause of 
action. It is in form an agreement to assign “at any time the same 
may be required by such bureau ” the right of action or any judgment 
on same that might be obtained. The intention is to assign to the 
United States, and ifthe practice has been to obtain no further assign- 
ment in connection therewith, but to act thereon as the assignment, 
such intention being established may control and require the matter 
to be held an assignment. There has not been presented sufficient data 
to enable this to be determined definitely and the bureau should make 
further investigation and act accordingly. It does not appear that 
any later assignment was executed by the injured party or required 

60549°—23—Vol. 2——47 





DECISIONS OF THE COMPTROLLER GENERAL, 


by the bureau. Under date of June 3, 1921, the bureau attorney 
forwarded this and other similar agreements to Mr. James Mercer 
Davis, an attorney of Camden, N. J., advising Mr. Davis that he 
might go ahead and represent the men, and that it was assumed that 
the cases would be filed at an early date. It is stated in your sub- 
mission that the bureau attorney engaged Mr. Davis to prosecute 
these cases, but upon what terms does not appear. In this connec- 
tion see statement in the affidavit proposed for Deuter’s signature 
that he, Deuter, employed Mr. Davis to commence an action in this 
case. It is stated that Mr. Davis employed John R. Geyer, of 
Harrisburg, Pa., to assist him in the prosecution of the case. It does 
not appear that this latter employment was made at the instance of 
the bureau or with its authority or consent. It may be observed here 
also that the attorney, Davis, was at Camden, N. J., remote from the 
place at which it was necessary to bring suit, Harrisburg, Pa., and 
that attorney employed an attorney at Harrisburg, Pa. The pro- 
cedure thus followed complicates the question of an assignment hav- 
ing been made but can not be viewed as determinative of the question, 
if the intention of assignment to the United States can be definitely 
established as in previous paragraphs suggested for further investi- 
gation by the bureau. 
The statement of facts proceeds as follows: 


The preparation of the case, however, appears to have been almost wholly 
made by attorneys of this bureau. Attorneys Bramhall and McFadden made 
a number of trips to interview the plaintiffs, attorneys, and witnesses. Attor- 
ney McFadden arranged for the appearance of three surgeons from New York, 
one from Buffalo, and one from Olean, New York, together with a Harrisburg 
physician. Considerable expense was thus incurred by the bureau for the 
salaries, travel, per diem, etc., of bureau attorneys who assisted in these 
cases. The physicians who were called as expert witnesses were given Govern- 
ment transportation. Their fees as experts were advanced by Mr. Davis and 
are shown in the form of affidavit prepared for Deuter’s signature in connec- 
tion with the settlement of the case, copy of which is attached. These expert 
witness fees were later deducted from the plaintiff's share of the recovery and 
refunded to attorney Davis. In one instance it appears that the witness was 
advanced only one half of his fee, the other half being contingent upon recovery 
of damages. 

On June 15, 1922, the case went to trial, and a verdict was returned for the 
the sum of $10,000, with interest and costs. On March 27, 1923, Attorney Davis 
advised Attorney McFadden of this bureau that he had on hand $6,403.28, 
being the amount remaining after deducting his fee of $3,453.89 and $637.62 
for expert witness fees and other costs advanced by him. On March 31, 1923, 
Attorney McFadden advised Mr. Davis to pay one expert witness an additional 
$50.00 due him on account of contingent fee, and to make checks as follows: 

“Checks payable to the order of the Treasurer of the United States, cover- 
ing a refund to the bureau on account of witnesses’ fees and mileage and ex- 
penses in connection with the prosecution of the case, paid by this bureau, 
totaling $216.47; cleck payable to the Treasurer of the United States in the 
sum of $1,888.26 to reimburse this bureau for compensation paid to date to 
Mr. Deuter; a check payable to the order of Charles Deuter for the balance in 
your hands, $4,248.55.” 

In conclusion, Attorney McFadden said: 

“Kindly mail these three checks direct to me, Room 1058, Arlington Build- 
ing, and I will see that you are supplied with the proper release by Mr. Deuter 
and receipts from the bureau covering the same.” 
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On April 4, 1923, Mr. Davis forwarded the checks as instructed, whict 
checks are now in the possession of the bureau awaiting your decision as to 
their proper disposition. 

The proposed distribution of the total recovery of $10,494.79 is fully set 
forth in the form of affidavit prepared for Deuter's signature, copy of which 
is attached. 


Attached to your submission is a copy of an affidavit prepared by 
the bureau for signature of Charles Deuter. According to this pro- 
posed affidavit he employed Mr. Davis to commence an action for 
him against the railroad company, which action was commenced 
accordingly. Subsequent to his discharge from the Army he ap- 
plied to the bureau for war-risk compensation and received the same 
to the amount of $1,888.26. He was present at the trial of the case; 
he has examined the account rendered by his attorney, which ac- 
count is set forth in the affidavit; and he acknowledged the receipt 
of the net sum of $4,248.55 shown by the said account to be due him 
in full settlement of his case against the street railway company, 
which said sum is said to have been paid to him on the day of 
April, 1923. The proposed affidavit further sets forth the under- 
standing of affiant that he will not be entitled to any compensation 
from the Veterans’ Bureau until such time as suspended payments 
of any award that may be made to him accrue to the amount of 
$4,248.55. 

The material facts of the case are not fully and clearly stated. 
It seems clear, however, that the bureau did not in fact prosecute 
the case for the United States as assignee of the injured party. 
While the facts are left somewhat in doubt it seems that the injured 
party prosecuted the action in his own name, through an attorney he 
lias accepted as his own attorney and recovered in his own right, 
the bureau exercising general supervision only over the prosecution 
and recovery. Assuming such to be the case, the statute requires 
only that the net amount recovered shall be credited against com- 
pensation payable or to become payable to this beneficiary. 

The item of $1,888.26 is properly reimbursable to the military and 
naval compensation appropriation whether such reimbursement be 
under the terms of the statute upon assignment of the right of action 
or as refund of an erroneous payment made in contemplation of an 
assignment not afterwards in fact made. 

Regulation 45 makes fees and mileage paid by the bureau a part 
of the expense to be deducted from the amount recovered before ap- 
plying the recovery to the compensation account. It is proper 
therefore that where such expenses have been paid by the bureau 
they shall be deducted from the amount recovered and returned to 
the appropriation from which the payment was made. 

Subject to the question of assignment for investigation by the 
bureau, the check to the order of Charles Deuter would be for trans- 
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mission to him and the amount thereof credited to his compensation 

account, upon execution by him of a proper acknowledgment and t 
acceptance of the amount in lieu of any compensation that may f 
hereafter become payable to him up to the said amount. ; 


While the Government finds itself in a position where it must 
accept and credit against*Deuter’s war risk compensation only the 
net recovery on the action against the street railway company, cer- 
tain phases of the case call for comment by this office. 

It would seem that if the Veterans’ Bureau was prosecuting the 
sase for the United States as assignee of the injured soldier and em- 
ployment of local counsel was necessary, there should have been em- 
ployed a Harrisburg attorney without the intervention of the at- 
torney at Camden, whose function and service in the case does not 
appear. It seems also that if the action was by the United States 
as assignee, recovery would be accordingly and the United States 
would be the judgment creditor to whom the amount recovered 
should be paid for proper distribution. 

As it is only the net amount recovered that is to be credited against 
the war-risk compensation award the Government is interested in 
holding the expense of recovery to the minimum consistent with good 
service. It is suggested that allowance by the bureau of contingent 
fees to attorneys in cases which the bureau prosecutes tends to greatly 
increase the cost of recovery and lessen the net recovery, to the 
prejudice of the interest of the Government. Also, the practice at 
best is of doubtful legality. 

Authority in the director to prosecute a cause of action assigned to 
the United States under section 313 of the war-risk insurance act 
implies authority in him to employ an attorney for that purpose 
if he deems such employment necessary or advisable. The resulting 
expense is one of bureau administration which may be paid in the 
first instance from the bureau appropriation for administrative ex- 
penses, subject to reimbursement of the appropriation in case of 
recovery according to the provisions of Regulation No. 45. It is 
unnecessary, and I think improper, to resort to the contingent-fee 
basis for employing attorneys in these cases. 





















RENT OF BUILDINGS IN DISTRICT OF COLUMBIA. 


The authority granted to the Public Buildings Commission by the act of 
March 1, 1919, 40 Stat., 1269, does not authorize the renting of buildings 
or parts of buildings in the District of Columbia for which no appropria- 
tion has been made, contrary to the provisions of the act of March 3, 1877, 
19 Stat., 370. 

The appropriation in the act of June 1, 1922, 42 Stat., 613, for the Bureau of 

Investigation, while contemplating the establishment and maintenance of 

offices in the District of Columbia, makes no specific appropriation for 

the rental of offices, and can not be construed to authorize such rental in 

view of the prohibition in the act of March 3, 1877, 19 Stat., 370. 
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Comptroller General McCarl to the Attorney General, May 8, 1923: 

I have your letter of May 1, 1923, requesting decision whether 
the appropriation “ Detection and prosecution of crimes, 1923” is 
available to pay rent for five rooms in the Federal-American 
National Bank Building, Washington, D. C. 

You state that the rooms in question are for field offices of the 
Bureau of Investigation, which is a bureau of your department. 
You state also that the Public Buildings Commission has author- 
ized the renting of these rooms. 

The appropriation involved is made in the act of June 1, 1922, 42 
Stat., 613, in the following terms: 


Detection and prosecution of crimes: For the detection and prosecution of 
crimes against the United States; the investigation of the official acts, records, 
and accounts of marshals, attorneys, and clerks of the United States Courts 
and the Territorial courts, and United States commissioners, for which purpose 
all the official papers, records, and dockets of said officers, without exception, 
shall be examined by the agents of the Attorney General at any time; for the 
protection of the person of the President of the United States; for such other 
investigations regarding official matters under the control of the Department 
of Justice or the Department of State as may be directed by the Attorney 
General; hire, maintenance, upkeep, and operation of motor-propelled or horse- 
drawn passenger-carrying vehicles when necessary, including not to exceed 
$3,750 for purchase of one automobile, and including not to exceed $10,000 for 
taxicab hire to be used exclusively for the purposes set forth in this para- 
graph and to be expended under the direction of the Attorney General, whose 
certificate as to the expenditure thereof shall be conclusive on the accounting 
officers of the Treasury Department; per diem in lieu of subsistence when 
allowed pursuant to section 13 of the Sundry Civil Appropriation Act approved 
August 1, 1914, including not to exceed $250,000 for necessary employees at 
the seat of government, and including a Director of the Bureau of Investiga- 
tion at not exceeding $7,500 per annum, to be expended under the direction of 
the Attorney General, $2,250,000: Provided, That this appropriation shall be 
available for advances to be made by the disbursing clerk of the Department 
of Justice when authorized and approved by the Attorney General, the provi- 
sions of section 3648 of the Revised Statutes to the contrary notwithstanding: 
Provided further, That for the purpose of executing the duties for which pro- 
vision is made by this appropriation, the Attorney General is authorized to 
appoint officials who shall be vested with the authority necessary for the 
execution of such duties, 


The provision in this appropriation for necessary employees at 
the seat of government, including a director of the Bureau of In- 
vestigation, necessarily contemplates the establishment or mainte- 
nance of offices in the District of Columbia, but the appropriation 
makes no provision for the rental of such offices. 

The act of March 3, 1877, 19 Stat., 370, provides: 

Hereafter no contract shall be made for the rent of any building, or part of 
any building, to be used for the purposes of the Government in the District of 
Columbia, until an appropriation therefor shall have been made in terms by 


Congress, and that this clause be regarded as notice to all contractors or 
lessors of any such building or any part of building. 


This provision precludes the use of the appropriation hereinbefore 
mentioned to pay rent for offices in the District of Columbia, 15 
Opin. Atty. Gen., 274; 17 id., 87. 

Section 10 of the act of March 1, 1919, 40 Stat., 1269, created a 
public buildings commission and invested said commission with the 
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“absolute control of and the allotment of all space in the several 
public buildings owned or buildings leased by the United States in 
the District of Columbia,” with certain exceptions not material to 
the case here presented, and provided that said commission “ shall 
from time to time assign and allot for the use of the several activities 
of the Government all such space.” 

There is nothing in the law creating and defining the powers and 
duties of the Public Buildings Commission that can be construed to 
authorize the renting of buildings or parts of buildings in the Dis- 
trict of Columbia for which no appropriation has been made in 
terms by Congress. Therefore, it must be presumed that any 
authority the commission may have given for the renting of the 
rooms now in question was intended to be conditioned upon the 
existence of an available appropriation made in terms for the rental 
of buildings in the District of Columbia. 

The provision of the act of March 3, 1877, hereinbefore quoted, 
is not, as suggested in your submission, limited in its application to 
the renting of buildings or parts of buildings for occupancy by 
regular offices of the executive departments and independent estab- 
lishments. See 4 Comp. Dec., 139; 9 ¢d., 551; 10 id., 178; 11 éd., 678; 
and the opinions of the Attorney General hereinbefore cited. 

The question presented is answered in the negative. 


TRAVELING EXPENSES—HIRE OF AUTOMOBILE FROM WIFE. 


An employee of the Indian Service is not entitled to reimbursement for pay- 
ments made to his wife for the hire of an automobile used on official 
business in the absence of a showing that the wife had a separate estate, 
that the automobile was purchased dnd maintained from the wife’s own 
separate funds, and that the payments would in no way inure to the per- 
sonal profit of the employee. 


Decision by Comptroller General McCarl, May 8, 1923: 

Horace G. Wilson, supervisor and special disbursing agent, In- 
dian Service, by letter dated January 9, 1923, requested a review of 
so much of settlement per certificate “ 1”-19826, dated June 5, 1922, 
as disallowed in his accounts for the fourth quarter, 1921, credit for 
items as follows: 

Vou. 2. H. G. Wilson, traveling expenses. Subvoucher 7, I. M. Wilson, 
RU BL iI tnt aE RT a ee eae $45. 00 
Subvoucher 11, L M. Wilson, auto hire, May 24-30 105. Ou 

Vou. 5. H. G. Wilson, traveling expenses. Subvoucher 8, I. M. Wilson, 
auto hire, June 11 to 2. 180. 00 


Disallowed $330. 00 


It appearing that the payee of the subvouchers, I. M. Wilson, is 
the wife of H. G. Wilson, disallowance of credit was made on the 
ground that financial transactions between husband and wife, in 
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which the husband pays public money to the wife for supplies fur- 
nished or services rendered by her to him for the benefit of the Gov- 
ernment, are not sanctioned by the accounting officers, for the reason 
that it is against public policy to permit an officer’s payments of 
public money to be so made as possibly to be turned to personal 
profit. 

In his request for review claimant states: 


I was directed by the Indian Office to make a survey of the reservations in 
northwestern Washington and to consider the possibility of combining some of 
the reservations under one jurisdiction. In order to do this it was necessary 
for me to visit all of the several reservations in western Washington, and it 
was necessary to use an automobile for this purpose. 

The automobile used was not my own property, as indicated in the disallowed 
item by the General Accounting Office. Ordinarily it costs at least $25 a day 
for automobile hire in western Washington, and in addition the expenses of the 
driver. I hired this automobile in question for $15 a day and drove the car, 
thus saving at least $10 a day and the expenses of a driver. There was no 
other way that I could have obtained the information wanted by the Indian 
Office, as I had to get distances, the population of the reservations, and various 
other information necessary to give the Indian Office information as to whether 
or not the agencies could be consolidated, and T was obliged to hire an auto- 
mobile to make the trips to the different reservations. 

I was also directed by the Indian Office to make an investigation of the 
salmon fishing on the Quinaielt River and Quinaielt Lake, and this automobile 
was used partly for that purpose. I was also directed to make an investiga- 
tion of a school matter on one of the reservations in western Washington. I 
made a trip for that purpose, and the combined trips and automobile hire 
amounted to $330. 

I feel that the expense wus necessary and justified, and the automobile hired 
for less than what another machine might have been hired for, and that I am 
entitled to this expense of $330. 


The claimant does not deny that the payee of the subvouchers in 
question, I. M. Wilson, is his wife. It is not shown that the wife had 
a separate estate or that the automobile used for the official travel 
was purchased from or maintained by her own separate funds, in 
view of which the payments to the wife for the hire in question are 
held to be equivalent to payments to the claimant himself, the hus- 
band. There appears no authority of law or regulation for reim- 
bursing employees of the Indian Service for the hire of their own 
conveyances for official purposes. But such employees are entitled to 
be reimbursed for the actual cost of gasoline and oil used in their 
own automobiles for official travel. 23 Comp. Dec., 540. Circular 
No. 1296 of the Office of Indian Affairs, dated August 24, 1917, 
states in part: 

Hereafter * * * gasoline and oil may be issued for the operation of auto- 
mobiles belonging to employees of the Indian Service when used by them in the 
discharge of their official duties, estimated as nearly as practicable on a mileage 


basis, determined by the quantities thereof actually consumed under the con- 
ditions which exist on each reservation, as demonstrated by actual experience. 


Upon review of the matter the disallowances in question are 
affirmed, and also the settlement is revised so as to disallow credit for 
payment to I, M. Wilson “ for hire of automobile 3 days at $15 (June 
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2-3) used on trips to Chelhalis and Skokomish Reservations, account 
investigation school matters, traveled 325 miles, $45,” voucher 5, sub- 
voucher No. 1, dated June 3, 1921. 













































STORAGE OF SURPLUS WAR SUPPLIES. 





The renting of ground on which to sell surplus Government property or on 
which to store such property temporarily for the express purpose of sale 
is an expense of the sale and payable from the proceeds of the sale. 

The renting of ground on which to store Government property indefinitely or 
for several months for the purpose of preserving or protecting said prop- 
erty or preparing it for sale at some future time can not be regarded as an 
expense of the sale and is not a proper charge against the proceeds thereof, 
nor can the rent in such case be paid from the proceeds of the sale of 
other property held in special deposit account when such other property 
was never stored upon the premises for which rent is to be paid. 


Comptroller General McCarl to S. B. McIntyre, disbursing officer, War 

Department, May 8, 1923: 

I have your letter dated April 16, 1923, forwarded through the 
office of the Chief of Finance, transmitting with request for decision 
whether payment thereon is authorized, a voucher in favor of Todd 
Protectograph Co. for $1,500 as rent for the months of January, 
February, and March, 1923, on premises occupied by the Govern- 
ment for storage of Government-owned property in course of being 
salvaged. 

The voucher is stated for payment from proceeds of sale in dis- 
bursing officer’s special deposit account and the only question pre- 
sented is as to whether such fund is available for the payment ‘of 
rent of land on which property is stored previously to its sale. 

If it should become necessary to rent ground on which to sell 
Government property or on which to store said property tempo- 
rarily for the express purpose of sale, the rent under such circum- 
stances would be an expense of sale the same as would auctioneer’s 
fees and would be a proper charge against the proceeds of sale. 
But when premises are leased for the purpose of storing salvaged 
property indefinitely or for several months for the purpose of pre- 
serving or protecting said property, or even for.the purpose of con- 
verting or otherwise preparing said property with a view to a more 
advantageous sale thereof at some future time, the rent in such a 
case can not be regarded as an expense of sale and is not a proper 
charge against the proceeds of sale; and in no case could the rent 
of the premises leased for the storage of property, no part of which 
had been sold, be paid from the proceeds of sale of other property 
which had not been stored on said premises. 

It is understood that the case here presented comes within the 
latter clause. Accordingly, the question submitted is answered in 
the negative. It may also be said such rental of land would not be 
authorized if there be no proper appropriation chargeable therewith. 
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FINES, PENALTIES, FORFEITURES, AND LIABILITIES OF POST 
OFFICE DEPARTMENT EMPLOYEES. 


The remission of fines, penalties, forfeitures, and liabilities of employees of 
the Post Office Department, authorized by section 409, Revised Statutes, 
extends only to such liabilities as are imposed by administrative action, 
and does not extend to balances due to the United States through account- 
ability for public moneys. 


Comptroller General McCarl to the Postmaster General, May 8, 1923: 

I have your letter of April 6, 1923, with reference to the inter- 
pretation placed by this office by decision of February 2, 1923, upon 
section 409, Revised Statutes, and requesting reconsideration thereof 
because of the long-accepted interpretation of the statute and the 
practices based thereon, 

Section 409 relates to mitigation or remission of postal fine, pen- 
alty, or forfeiture; removal of disability, or compromise, release, or 
discharge of liability for money by way of damage or otherwise; 
functions for performance by the Auditor for the Post Office 
Department under direction of the Postmaster General. 

The interpretation of February 2, 1923, restricted application of 
the statute to liabilities imposed by administrative authority as dis- 
tinguished from balances due the United States through account- 
ability for public moneys. The long-continued practice had been to 
apply the statute to both classes of liabilities, resulting in the remis- 
sion of liabilities arising through most every conceivable cause, if 
such action was deemed just and expedient. 

Clearly the statute does not warrant such broad construction ex- 
cept by virtue of the principle of stare decisis, depending almost 
entirely upon practice as distinguished from precedents. No author- 
itative decisions appear to have been rendered on the scope of the 
statute and practice alone would not justify application of this 
little-regarded principle except under the most liberal rules of con- 
struction, which do not exist in this case. 

Modification of the basic authority or the enactment of laws incon- 
sistent with the existing practice would bar application of the prin- 
ciple. On this point reference may be made to directions given by 
me January 30, 1923, as to the auditing procedure in connection with 
a case involving delinquent postmasters’ accounts, wherein it was 
said: 
By section 236, Revised Statutes, prior to recent amendment, all claims, de- 
mands, and accounts by or against the United States were to be settled and 
adjusted in the Department of the Treasury. This required the determination 
of balances, after proper debits and credits, due by or to the United States, 
in the Treasury Department, when possible of arithmetical calculation. Sec- 
tion 292, Revised Statutes, required the sixth auditor to superintend the col- 
lection of all debts due the Post Office Department and all penalties and 
forfeitures imposed for any violation of the postal laws, and to take such 
measures as might be authorized by law to enforce the payment of such debts 


and the recovery of such penalties and forfeitures. Section 295 authorized the 
auditor to compromise judgments under certain conditions and section 296 
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required him to forward to the Department of Justice certified copies of papers 
to sustain actions on account of delinquencies in the Post Office Department. 
Section 4 of the act of July 31, 1894, 28 Stat., 206, required the auditors, under 
the direction of the Comptroller of the Treasury, to superintend the recovery 
of all debts finally certified by them, respectively, to be due the United States. 

Prior to June 10, 1921, the auditors and the comptroller being officers of the 
Treasury Department, it was the function of that department through its 
said accounting officers, to settle all claims, demands, and accounts of or 
against the United States and to collect all debts certified by them to be due 
the United States. Section 304 of the Budget and Accounting Act, approved 
June 10, 1921, 42 Stat., 24, vests in and imposes upon the General Accounting 
Office all powers and duties then conferred or imposed by law upon the former 
Auditor for the Post Office Department, except that the section creates a 
Comptroller and a Bureau of Accounts of the Post Office Department and 
provides that the administrative examination of accounts and vouchers of 
the Postal Service theretofore imposed by law on the Auditor for the Post 
Office Department shall be performed in the said Bureau of Accounts, and 
that the said Comptroller shall perform the administrative duties then per- 
formed by the Auditor for the Post Office Department. 

In addition to separating the administrative duties performed by the former 
Auditor from those of an accounting officer and imposing same upon the 
Comptroller and the General Accounting Office, respectively, the Budget and 
Accounting Act, in section 305, amended section 236, Revised Statutes, as 
follows: , 

“Sec. 236. All claims and demands whatever by the Government of the 
United States or against it, and all accounts whatever in which the Govern- 
ment of the United States is concerned, either as debtor or creditor, shall be 
settled and adjusted in the General Accounting Office.” 

This amendment accomplished the transition of such matters from the 
Treasury Department to the General Accounting Office and assimilated the juris- 
diction over the audit of postal claims, demands, and accounts to that over the 
other departments and offices, leaving in the Post Office Department those admin- 
istrative duties properly belonging thereto. The authority of the Postmaster 
General over the former Auditor must now be considered as applicable only 
to those administrative duties of the Auditor and which are now imposed 
upon .the Comptroller and Bureau of Accounts, Post Office Department. The 
authority vested in the Auditor as an accounting officer of the Treasury was 
a definite and independent authority and it was this that was vested in and 
imposed upon the General Accounting Office. 

Section 409, Revised Statutes, provides— 

“In all cases of fine, penalty, forfeiture, or disability, or alleged liability 
for any sum of money by way of damages or otherwise, under any provision 
of law in relation to the officers, employees, operations, or business of the postal 
service, the Postmaster General may prescribe such general rules and modes 
of proceeding as shall appear to be expedient, for the government of the 
sixth auditor, in ascertaining the fact in each case in which the Auditor shall 
certify to him that the interests of the department probably require the exercise 
of his powers over fines, penalties, forfeitures, and liabilities; and upon the 
fact being ascertained, the Auditor may, with the written consent of the 
Postmaster General, mitigate or remit such fine, penalty, or forfeiture, remove 
such disability, or compromise, release, or discharge such claim for such sum 
of money and damages, and on such terms as the auditor shall deem just 
and expedient.” 

Section 410 permits the Postmaster General to discharge judgment debtors 
from imprisonment if it appears that they are without property, but section 
411 provides that the release shall not bar subsequent execution on the same 
judgment. These sections have relation to fines, forfeitures, etc., the imposi- 
tion of which is vested in the Postmaster General as distinguished from ac- 
counts involving appropriated and public moneys, the audit of which is vested 
in the accounting oflicers under the acts of July 31, 1894, and June 10, 1921, 
and prior acts. That part of section 409 preceding the semicolon, authorizing 
the Postmaster General to prescribe rules and regulations, relates to ad- 
ministrative duties such as would properly fall to the Comptroller and the 
Bureau of Accounts, Post Office Department. All lawful rules and regulations 
are “for the government of the Sixth Auditor” whetber as an administrative 
or accounting officer, but “ ascertaining the fact” to “certify” the interest. 
ete., is administrative. The words “liability” and “liabilities” are limited 
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in meaning by the restrictive words, fine, pennlty, and forfeiture, preceding 
same, otherwise “ liability’ would be inclusive and make the preceding words 
superfluous. The enumeration of the character of liabilities before, and the 
persons and business after the term “ any provision of law in relation ” thereto, 
must be inferred as excluding balances found due through accountability 
for public moneys and applying only to those limited liabilities imposed by 
administrative authority pursuant to the several statutes providing therefor. 

That part of section 409, supra, following the semicolon, authorizing the 
Auditor to mitigate or remit, remove, compromise, release, or discharge, cor- 
responds to the primary functions of the accounting officers. The fact that the 
statute is separable as to the power over fines, etec., as distinguished from 
the power to remit same conforms to the duties and powers of the respective 
authorities under existing laws and provides the customary check upon in- 
dependence of action. It is for the administrative office to ascertain the facts 
and certify same to the Postmaster General and for this office to mitigate or 
remit the fines, etc., when the Postmaster General consents thereto. Remission 
and mitigation by the accounting officers has reference to those fines, ete., 
recorded by them and not to such us have not been reported as finally imposed 
which may be lawfully remitted or mitigated by the Postmaster General. 
See 16 Comp. Dec., 108. 

In decision of December 20, 1922, 16 MS. Comp. Gen., 928, it was held that— 

“It may be concluded from the laws now in force that the final action upon 
balances in postal accounts with respect to enforcing collection thereof is a 
matter for this office in so far as concerns the postmaster. In order to avoid 
multiplicity of action and duplication of effort it would appear proper that 
where an assistant postmaster has been bonded and is prima facie chargeable 
with the unaccounted-for moneys this office may adopt a procedure under 
which it will transmit a transcript of the indebtedness to the Solicitor of 
the Treasury with a recommendation for action thereon, but also giving the 
information of the facts evidencing the responsibility of the assistant post- 
master. It will thereupon become a question for the office of the Solicitor 
of the Treasury to determine the form of action to be tuken to make re- 
covery if legal proceedings thereunder become necessary: that is to say, 
whether the action shall be against the postmaster or assistant postmaster 
and the respective sureties upon their bonds in the first instance. 

“In the present matter the Post Office Department Division will transmit 
the record to the Division of Law, this office, which will proceed therein as in 
other cases of having the matter transcribed, prepared and submitted to the 
Solicitor of the Treasury for his consideration and action.” 


In thus defining the liabilities coming within the scope of section 
409 as those imposed by administrative authority no effort was made 
to classify such liabilities as would come within that authority. 
Whether a particular transaction involving a loss to the United 
States, such as improper payment of money orders, etc., is such as to 
create an indebtedness is a question for determination in each case 
on the facts appearing, due consideration to be given to the proper 
exercise of authority by the accountable officer in his ministerial 
capacity. . 

Where there is doubt as to the officer’s liability the facts may 
be reported, with recommendation, before a charge is made in the 
accounts, and the question thus raised will then be for determination. 
Should the preliminary action by this office be adverse to what the 
parties may deem just and expedient a review thereof may be had 
upon application to the Comptroller General. 

Upon further consideration the action taken must be adhered to 
subject to review of individual cases on application being made 
fully setting forth the facts. 
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QUARTERS, HEAT, AND LIGHT AT HEADQUARTERS—INDIAN 
SERVICE. 


The furnishing of quarters, heat, and light to employees of the Indian Service 
at headquarters, either in kind by lease or contract with third parties, 
or by payment of commutation, or by reimbursement for the actual ex- 
pense, is prohibited by the acts of April 6, 1914, and August 1, 1914, 38 
Stat., 318, 680, except as to quarters furnished on a reservation to such 
employees as have their headquarters thereon, and should be discontinued. 


Comptroller General McCarl to the Secretary of the Interior, May 8, 1923: 

I have your Jetter of April 16, 1923, requesting decision relative 
to the furnishing of quarters, gas, and electric current for each of 
the supervising engineers of the five districts of the Indian irrigation 
service. 

The question arose by reason of this office suspending certain items 
in the accounts of H. E. Hammersley. special disbursing agent, 
Indian Service, Salt Lake City, Utah, for the fourth quarter, 1922, 
the amount suspended, $184.17, being for electric current, April, 
May, and June, 1922, $12.80, gas, same period, $21.37; and rent, 
same period, $150.00, for Supervising Engineer Henry W. Dietz, 
the items being charged under the appropriation for “ Irrigation 
of Indian reservations, reimbursable, 1922,” 41 Stat., 1226. 

The general procedure in such cases is to submit in reply such 
matters as there may be in explanation of the items suspended, 
and, if such explanations, etc., are determined not to be sufficient, 
to disallow the same, and the disbursing officer or the head of the 
Department may thereupon have the settlement reviewed. In the 
instant case, however, the general procedure outlined need not be 
followed, the matter affecting not only the items in question, but 
the Indian service generally. 

It appears from the submission, and it has been learned upon 
informal inquiry, that the compensation of Indian Service field 
employees has been fixed with relation to whether quarters were or 
were not furnished; that is, at a certain rate per annum, which 
excluded the furnishing of quarters, etc., or at a certain rate per 
annum, which included the furnishing of quarters, etc. It was 
stated that this manner of fixing compensation has never been made 
a matter of formal regulation, has not heretofore been questioned 
by the accounting officers, and has been recognized by Congress, 
attention being directed to the provision in the act of January 24, 
1923, 42 Stat., 11838, which has appeared in substantially similar 
terms in each of the annual appropriation acts beginning with the 
act for the fiscal year 1914, 38 Stat., 79. The provision in question, 
for the fiscal vears 1922, 1923, and 1924, 41 Stat., 1228, and 42 Stat., 
562 and 1183, reads: 


That the Secretary of the Interior is authorized to allow employees in the 
Indian Service, who are furnished quarters, necessary heat and light for such 
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quarters without charge, such heat and light to be paid out of the fund 


ehargeable with the cost of heating and lighting other buildings at the same 
place, 


A copy of the appointment of the supervising engineer here in 
question has not been submitted; however, it is understood to pro- 
vide only for compensation at the rate of $2,500 per annum, and 
not for quarters and heat and light therefor. It is submitted, how- 
ever, that the compensation of the supervising engineer here in 
question is not fixed by law, and, though no provision for allowance 
of quarters was incorporated in the appointment document itself, 
the action in approving each year the leases for quarters, to be 
furnished in kind, was the equivalent, and had the same effect, of 
being expressly included in such appointment document. 

A copy of a lease covering the quarters in kind furnished for 
the supervising engineer here in question was forwarded with the 
submission. It shows approval by F. M. Goodwin, assistant secre- 
tary, under date of September 12, 1922, and provides for a monthly 
rental of $50; for termination “at the end of any calendar month 
expiring during said period (July 1, 1922, to June 30, 1923) upon 
giving 30 days’ written notice”; and for “use and occupation as 
a private dwelling for a full period of 12 months, beginning on the 
Ist day of July, A. D. 1922, the following described premises, viz, 
house No. 751 First Avenue, Salt Lake City, Utah. For use and 
occupation by the supervising engineer, Henry W. Dietz, United 
states Indian Irrigation Service.” 

This is the situation with respect to the five supervising engineers 
and it is learned that similar conditions obtain with respect to other 
Indian Service field employees; that is, that dwellings are leased 
and assigned to numerous other Indian Service employees, namely, 
farmers, superintendents, supervisors, ete., and that upwards of 
100 of these leases are entered into annually. 

In your request for decision, dated October 30, 1922, as to the 
authority for entering into contracts with the wives of employees 
for the lease of quarters for use of Indian Service employees who 
are allowed quarters, it was stated: 

It is the practice to furnish field employees of this service quarters, heat, 
and light in addition to their regular compensation, as stated in the attached 
“conditions of employment in the Indian field service,” which appears on the 
back of the preliminary notice sent to prospective employees selected from 
the civil service register; and the salaries are fixed on this basis. Where 
there are no Government buildings available, it is customary to rent suitable 
quarters at Government expense. 

The decision, December 18, 1922, 16 MS. Comp. Gen., 842, on that 
submission did not question what was expressly stated as “the 
practice to furnish field employees of this service quarters, heat, 
and light in addition to their regular compensation,” but it was 
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held that the proposed leases of the employees’ own premises, 
whether title thereto was in the employee, or the employee’s. wife, 
was not authorized. 

The provision in each of the annual appropriation acts since 
i914, for the allowance of heat and light to employees in the Indian 
Service who are furnished quarters, such heat and light to be paid 
out of the fund chargeable with the cost of heating and lighting 
other buildings at the same place, is not questioned as to such allow- 
ances in kind, on the reservations, etc., themselves. However, in 
the decision of December 18, 1922, cited, the payment of a commu- 
tation of quarters, etc., was held not to be authorized, whether 
such commutation was fixed in the contract of employment, or 
otherwise, and, but for the long-continued and heretofore unques- 
tioned practice of leasing quarters outside of reservations, etc., and 
assigning them to employees thus headquartered, I would be con- 
strained to hold that the furnishing of such quarters, ete., was 
likewise unauthorized. 

The quarters, heat, and light furnished for the supervising en- 
gineer here in question are items of subsistence, and, in the absence 
of express statutory provision therefor, allowances of subsistence 
at headquarters are unauthorized, whether on the basis of reim- 
bursement of actual expenses therefor or on the basis of a flat rate 
per diem allowance in lieu thereof. The allowances here in ques- 
tion were on neither of the above bases, being made in kind; how- 
ever, whether furnished in kind or on the basis of reimbursement 
or on the basis of a commuted allowance, the substance is the same. 
See in this connection the provision as to actual expenses of subsis- 
tence, 38 Stat., 318, and the provision as to per diem in lieu of 
subsistence, 38 Stat., 680; also 21 Comp. Dec., 507, 641. 

In view of the past practice, which, as shown, is of long standing, 
and which apparently has not heretofore been questioned, the sus- 
pensions in the fourth quarter, 1922, accounts of the special dis- 
bursing agent, H. F. Hammersley, will be removed. However, the 
practice of allowing quarters, heat, and light as a part of the com- 
pensation, except for such employees as are headquartered at and 
actually occupy quarters in the reservations, ete., should be dis- 
continued at the earliest date practicable, and this office advised as 
to your action in this respect, when taken. 


SEIZED AUTOMOBILES—GASOLINE AND OIL. 


The act of July 16, 1914, 38 Stat., 508, prohibiting expenditures for mainte- 
nance, repair, or operation of motor-propelled passenger-carrying vehicles, 
is applicable only to the operation of vehicles owned by, or acquired for 
the use of, governmental activities, and does not prohibit the purchase of 
gasoline and oil necessary for the operation of an automobile seized by the 
prohibition agents from the place of seizure to a Government storage place. 
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Decision by Comptroller General McCarl, May 9, 1923: 

Wood’s Garage requests review of settlement of claim T-5911, 
dated February 27, 1923, certificate 4967, by which the sum of $5.84, 
paid for gasoline and oil furnished prohibition agents for the pur- 
pose of operating seized automobiles to a Government storage place, 
was disallowed for the reason that the act of July 16, 1914, 38 Stat., 
508, provides that there shall not be expended out of any appropria- 
tion any sum for maintenance, repair, or operation of motor-pro- 
pelled passenger-carrying vehicles, unless same is specifically author- 
ized by law. : 

This act refers to the operation of vehicles owned by, or acquired 
for use of, Government activities, and does not contemplate the 
necessary operation of a car immediately incident to its seizure in 
enforcement of the prohibition act. 

Section 26, Title 11, of the national prohibition act of October 28, 
1919, 41 Stat., 315, authorizes the seizure and confiscation of vehicles 
in which intoxicating liquors were being illegally transported and 
provides that the vehicles shall be sold under order of the court 
and that “* * * the officer making the sale, after deducting the 
expenses of keeping the property, the fee for the seizure, and the cost 
of the sale, shall pay all liens, according to their priorities, * * * 
and shall pay the balance of the proceeds into the Treasury of the 
United States as miscellaneous receipts, * * *.” 

The appropriation for the expenses of enforcing the prohibition 
act of March 3, 1921, 41 Stat., 1274, is as follows: 

lor expenses to enforce the provisions of the “ National Prohibition Act” 
and the Act entitled “An Act to provide for the registration of, with collectors 
of internal revenue, and to impose a special tax upon, all persons who produce, 
import, manufacture, compound, deal in, dispense, sell, distribute, or give 
away opium or cocoa leaves, their salts, derivatives, or preparations, and for 
other purposes,” approved December 17, 1914, as amended by the “ Revenue 
Act of 1918,” including the employment of executive officers, agents, inspectors, 
chemists, assistant chemists, supervisors, clerks, and messengers in the field and 
in the bureau of internal revenue in the District of Columbia, to be appointed 
as authorized by law, the securing of evidence of violations of the Acts, and for 
the purchase of such supplies, equipment, mechanical devices, laboratory sup- 
plies, books, necessary printing and binding and such other expenditures as 
may be necessary in the District of Columbia and several field offices, and for 
rental of necessary quarters, $7,500,000: * * #*, 

The present expenses were necessarily incurred in the enforcement 
of the provisions of the prohibition act, and the appropriation, cited 
supra, provides the only funds available and the expense in question 
may be paid under such appropriation, 90 MS. Comp. Dec., 1463, 
September 15, 1919; decision April 12, 1923, Review 4206. 

Accordingly the sum of $5.84 is allowed. 
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TRAVELING EXPENSES—CIVILIAN EMPLOYEES EXCHANGING 
POSITIONS. 


An employee of the War Department permitted pursuant to his request to 
transfer to another station by exchanging positions with another em- 
ployee is not entitled to reimbursement for the expenses of travel incurred 
in going from his old to his new station. 


Decision by Comptroller General McCarl, May 10, 1923: 

kK. T. Comegys, major, Finance Department, by indorsement dated 
October 26, 1922, forwards, through Chief of Ordnance, request for 
review of disallowance dated September 18, 1922, of voucher 40, 
December, 1921, accounts, comprising payment of $149.34 to reim- 
burse W. C. Olson for travel expenses incurred, as stated on the 
voucher, in the discharge of official duty from August 10, 1921, 
to August 15, 1921, under written authorization from the com- 
manding officer, Benicia Arsenal, dated August 9, 1921. 

The letter of authorization, dated August 9, 1921, states relative 
to Mr. Olson’s transfer: 


1. Your application in letter dated May 18, 1921, for transfer to the Panama 
ordnance depot was approved by the commanding officer of that depot in in- 
dorsement dated June 21, 1921, and by the Ordnance Office in indorsement 
dated July 12, 1921, with the understanding that you will proceed to Spring- 
field Armory for approximately one week’s work in order to bring yourself 
up to date on such weapons as have come into use since the last time you were 
on duty at that station. In accordance with this plan and in accordance 
with our indorsement to the Ordnance Office dated July 30th on the corre- 
spondence referred to above, copy of which correspondence is furnished you 
herewith, you will terminate your service at this arsenal at the close of 
work on Wednesday, August 10th. You will be paid in full to include that 
date. Our records indicate that there is no leave of absence due you, but that 
you have taken all leave up to include August 10th. 

2. In view of the fact that the transfer is being made at your request you 
are required to pay your own expenses to Springfield Armory. The question 
of paying your salary at Springfield Armory and the question of your trans- 
portation from New York to Panama have been discussed in our indorsement 
last referred to above. 

3. Payment for work at Springfield Armory will presumably be on the basis 
of your present salary at $2,300 per annum. Payment upon your departure 
from that station will presumably be on the basis of $175.00 per month, this 
being the rate recommended by the Commanding Officer, Panama Ordnance 
Depot, for your pay upon transfer to that station. 


Under date of January 23, 1923, the Chief of Ordnance reported: 


1. This office under date of November 4, 1921, authorized Mr. Olson reim- 
bursed for his traveling expenses which he incurred in traveling from Benicia 
Arsenal, Benicia, Cal., to the Springfield Armory, Springfield, Mass. At the 
time this office was aware that some time previous to his transfer to Panama, 
Mr. Olsen had expressed a desire to be transferred to <n eastern station. 
When a vacancy occurred at the Panama ordnance depot, by reason of the 
transfer of Mr. Eversole from that station to the Springfield Armory, it was 
necessary to fill the position at Panama, and inasmuch as Mr. Olson was avail- 
able for transfer and qualified for the position, orders were issued for his 
transfer from Benicia to Panama, via the Springfield Armory. Therefore, 
the transfer of Mr. Olson from Benicia to Springfield and then to Panama 
was entirely in the interest of the Government even though Mr. Olsen had 
made a request to be transferred east as it is the custom of this office to offer 
such a position to employees who are willing and qualified to go and who 
have expressed a desire to be so transferred. It is difficult to find employees 
eapable of filling vacancies which may occur who are willing to transfer to 
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outlying stations, such as Panama, Hawaii, and the Philippines. Therefore, 
this office, being firmly convinced that it was in the interest of the United 
States to make this transfer, authorized the reimbursement of this traveling 
expense and it was paid. This action, it is believed, was clearly within the 
province of the Chief of Ordnance. 

The travel involving the expense in question was performed in 
August, 1921. 

The act of June 30, 1921, 42 Stat., 68, appropriating for trans- 
portation of the Army and its supplies, provides, page 81: 

* * * And provided further, That hereafter the cost of transportation of 
civilian employees and of materials in connection with the construction or 
maintenance of seacoast fortifications, or the acquisition of land therefor, by 
the Engineer Department, or with the manufacturing and purchase activities 
of the Ordnance Department and the Chemical Warfare Service, shall be 
charged to the appropriations for the work in connection with which such 
transportation charges are incurred. 

These travel expenses were paid out of the appropriation for 
manufacture of arms, same act as cited, supra, 42 Stat., 91, which 
provides: 

For manufacturing, repairing, procuring, and. issuing arms at the national 
armories, $400,000. 

In the instant case travel can not be said to have been made under 
orders, nor was travel made incident to the duties of either position. 
In fact, the letter of authority cited, dated August 9, 1921, states 
that services were terminated at the late position at close of work 
Wednesday, August 10, and that payment of salary would be made 
in full to include that date. At Springfield Armory a temporary 
salary was to be effective upon reporting there for duty. This 
situation is evidentiary of the fact that travel was not upon pub- 
lic business incident to either position so as to carry by force of 
necessity right to reimbursement. 

It was stated in paragraph 2 of the letter of August 9, 1921, that 
the transfer was made at the employee’s request and that he was 
required to pay his own expenses to Springfield Armory. Also, by 
communication of W. C. Olson to commanding officer, dated at 
Corozal, Canal Zone, October 5, 1921, it was said: 

2. In view of the fact that Mr. Eversole’s transportation is being covered by 
an allotment from the Ordnance Office in accordance with recommendation 
contained in the second indorsement of correspondence relating to mutual 
transfer of Mr. Eversole and myself, I ask that I be granted partial mutual 
benefits. 

The extracts from these two letters and the sequence of the facts 
as chronicled disclose that the transfer was arranged in accordance 
with the mutual desires of the two beneficiaries, and with the dis- 
tinct understanding upon the part of this employee of being at his 
personal expense, and with no different understanding evinced upon 
the part of the immediate superiors arranging the exchange. It is 

549° —23—Vol. 2——48 





736 DECISIONS OF THE COMPTROLLER GENERAL, 


not unusual for the Government officials to arrange such transfers 
to favor employees, often based upon a policy of securing content- 
ment or other considerations, and it may be assumed that arrange- 
ments of this kind are more or less in the public interest or they 
would not be approved, but it can not, under the circumstances 
recited, be accepted as conclusive that this exchange was entirely 
in the interest of the Government. 

An employee at a station who receives a new appointment to a 
similar position at another station is not entitled to reimbursement 
for traveling expenses incurred, as the travel involved is not travel 
from one station to another under the same appointment. 20 Comp. 
Dec., 73. 

In the present case there was not a travel from one station to 
another under the same appointment, nor a travel incident to duties 
at either station; therefore, there can be no legal conclusion of a 
public interest or benefit such as is necessary for the accounting 
office to approve a legal charge against the public funds, and the 
statement of the Chief of Ordnance can be accepted only as a per- 
sonal opinion and is not conclusive upon this office. 

In accordance with the facts and the law applicable to this case 
the disallowance appears correct and upon this review is affirmed. 


REENLISTMENT ALLOWANCE—NAVAL ACADEMY BAND. 


Members of the Naval Academy Band, other than its leader, discharged after 
July 1, 1922, are entitled upon reenlistment within three months from the 
date of their discharge to the reenlistment allowance provided by section 
10, act of June 10, 1922, 42 Stat., 630; the second leader of the band is 
entitled to the same reenlistment allowance as enlisted men of the first 
three grades, and the musicians, first and second classes, and drum major 
are entitled to the same allowance as enlisted men of the remaining four 
grades. 


Comptroller General McCarl to the Secretary of the Navy, May 10, 1923: 
I have your letter of April 5, 1923, requesting decision— 


* * * as to whether or not enlisted men of the U. S. Naval Academy 
Band, discharged after 1 July, 1922, and thereafter reenlisted within three 
months from date of discharge are entitled upon such reenlistment to honorable 
discharge gratuity equal to one month’s pay for each year served in enlistment 
from which discharged, or to the enlistment allowance authorized in the act 
of 10 June, 1922. 


The Naval Academy Band as an enlisted organization of the 
Navy was established by the act of April 12, 1910, 36 Stat., 297. 
The act of July 11, 1919, 41 Stat., 152, the latest act fixing the pay 
and allowance of the band, provides: 


The Naval Academy Band shall hereafter consist of one leader, with pay and 
allowances of first lieutenant in the Marine Corps; one second leader, with a 
base pay of $81 per month; forty-five musicians, first class, with a base pay of 
$51 per month; twenty-seven musicians, second class, with a base pay of $44 
per month; one drum major, with a base pay of $57.20 per month; and the 
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said leader of the band, second leader of the band, drum major of the band, 
and the enlisted musicians of the band shall be entitled to the same benefits 
in respect to pay, emoluments, and retirement arising from longevity, reenlist- 
ment, and length of service as are or may hereafter become applicable to other 
officers or enlisted men of the Navy. 


Section 21 of the act of June 10, 1922, 42 Stat., 633, provides, in 
part: 





That nothing in this Act shall operate to change in any way existing 
laws * * * governing pay and allowances of * * * the enlisted men 
of the * * * Naval Academy Band * * *%, 

The “existing law” on the subject of the receipt by the enlisted 
members of this band (other than its leader) of emoluments for 
reenlistment was that said emoluments should be the same “as are 
or may hereafter become applicable to other * * * enlisted men 
of the Navy”; or, in other words, that their emoluments for reen- 
listment should change with and correspond to changes in those of 
enlisted men generally. See act July 11, 1919, supra. 

Those of enlisted men generally changed on July 1, 1922, under 
section 10 of the act of June 10, 1922, 42 Stat., 630, from the former 
honorable discharge gratuity to the new reenlistment allowance that 
section authorizes, and those of the men of this band (other than 
its leader) correspondingly change, unless the tonditions of section 
10 for such allowance be impractical of application for the purposes 
of the assimilation of such band members for its payment to en- 
listed men generally of the Navy. 

Said section 10 as to enlisted men generally provides: 

* * * On and after July 1, 1922, for purposes of pay, enlisted men of 
the Navy * * * shall be distributed in seven grades, with monthly base 
rates of pay as follows: First grade, $126; second grade, $84; third grade, $72; 
fourth grade, $60; fifth grade, $54; sixth grade, $36; seventh grade, $21. * * * 

That the Secretary of the Navy is authorized to fix the pay grade for the 
various ratings of enlisted men of the Navy; * * *. 

* * Existing laws authorizing a reenlistment gratuity to enlisted men 
of ‘the Navy * * * are hereby repealed, and an enlistment allowance equal 
to $50 multiplied by the number of years served in the enlistment period from 
which he has last been discharged, but not to exceed $200, shall be paid to 
every honorably discharged enlisted man of the first three grades who re- 
enlists within a period of three months from the date of his discharge; and an 
enlistment allowance of $25 multiplied by the number of years served in the 
enlistment period from which he has last been discharged, but not to exceed 


$100, shall be paid to every honorably discharged enlisted man of the other 
grades who reenlists within a period of three months from the date of his 


discharge. 

Unlike the former law for honorable discharge gratuity, this 
statute for purposes of the amount of the payment of the new en- 
listment allowance it authorizes parts the men of the Navy gen- 
erally into two groups—those of the first three grades and those of 
the remaining four grades. 

Unlike also the provisions of the act of August 29, 1916, 39 Stat., 
612, applicable to the Marine Band, wherein the second leader 
thereof is given the allowances of a sergeant major and the musicians 
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the allowances of a sergeant, the act of July 11, 1919, does not pro- 
vide that the second leader or the musicians or the drum major of 
the Naval Academy Band shall have the allowances of any specific 
enlisted rating or grade of the Navy, and therefore for assimilation 
purposes as a basis for the payment to such men of the band of this 
new reenlistment allowance their grades do not correspond with 
those established for enlisted men generally by section 10 of the act 
of June 10, 1922, the continued grades of men of this band (other 
than its leader), with monthly pay attached, being stated in the 
statute, respectively, as follows: 


Per month. 
Second leader_ 


ee ieee ee ne ee Se kk 
Lee,” GU 5d eh a Sb eens nadeeaiabe 51. 00 
NN a 44. 00 
ar dn gina ag apie eget cc aprcieicemsis Scepieeon center erp tineninseci esnips oetioch 57. 20 


while the grades of enlisted men of the Navy generally to whom 
they must be corresponded for purposes of payment of the reenlist- 
ment allowance, if they are to receive it, with monthly pay attached, 
are—first three grades— 


Per month. 


lace ES ek bk ha ine th eames didbnsaic eines adaianadtecbahin Aad ambihiiols $126. 00 
I celeste eam eppaiipianieitienitimanagnsis dine 84. 00 
I aa ores ed ameeibibinecaeigiegeninainneinniaaadapeandbaugpecie 72. 00 


and remaining four grades— 


Per month, 
I ae ae ash acenncsiade Deainianainananaaiainaa $60. 00 
ng ae id chan calteichsntdtanlaliecsintmnengiihialenabeisiones 54. 00 
I a csi dna abn eensapineaepen gs ubiinennianenaien 36. 00 
Nee a iat paint Ieppdilisen eiarappicndomncdacspeate estan 21. 00 


Unless, therefore, practical assimilation be resorted to for the pur- 
pose of carrying out what was evidently the intent of Congress when 
it said that these men of the Naval Academy Band should be en- 
titled to the same benefits in respect to “emoluments” arising from 
“reenlistment” as then or might thereafter become applicable to 
“ other enlisted men of the Navy ” the evident intent of the Congress 
as to receipt by these bandmen of the same reenlistment emolument 
as thereafter authorized for enlisted men generally becomes im- 
possible of fulfillment. See prior instances of practical assimila- 
tions for purpose of effectuating intent of the Congress, 17 Comp. 
Dec., 27, 81; 15 id., 79, 82; 26 id., 729. 

It is concluded that such practical assimilation may properly be 
effected by the correspondence of the grade of second leader of this 
band—who is the only member of it (aside from its leader not now 
in question) whose grade pay ($81 per month) is above the lowest of 
that of the three grades of enlisted men generally ($72 per month) — 
to such first three grades for enlistment allowance purposes, and the 
remaining members of the band the grade pay of each of whom 
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($51, $44, and $57.20) is less than that of the highest of the remain- 
ing pay grades of enlisted men generally ($60 per month) to said 
four remaining grades of enlisted men generally. 

You are accordingly advised that the members of this Naval 
Academy Band (other than its leader) are entitled to the benefits of 
the reenlistment allowance authorized by section 10 of the act of 
June 10, 1922, for enlisted men of the Navy generally, and for pur- 
poses of its payment the allowance of the second leader shall be 
that of the first three grades of enlisted men generally, viz, “ $50 
multiplied by the number of years served in the enlistment period 
from which he has last been discharged, but not to exceed $200,” 
and that the allowance of the musicians, first and second classes, 
and drum major, shall be that of the remaining four grades of en- 
listed men generally, viz, “$25 multiplied by the number of years 
served in the enlistment period from which he has last been dis- 
charged, but not to exceed $100.” 








CONTRACTS PRIOR TO AVAILABILITY OF APPROPRIATIONS. 


The appropriation for paving portions of streets and alleys adjoining the Osage 
tribal property within the incorporated town of Pawhuska, Okla., be- 
ing embraced within an ordinary appropriation act, is not available for 
expenditure prior to July 1, 1923, but contracts obligating that appropria- 
tion for payment to be made on or after July 1, 1923, may be entered into 
at any time after the date of the act containing the appropriation, i. e., 
act of January 24, 1923, 42 Stat., 1196. 


Comptroller General McCarl to the Secretary of the Interior, May 10, 1923: 

I have your letter of April 30, 1922, requesting decision as to the 
authority for the contemplated arrangements in the expenditure of 
the appropriation of $35,000, act of January 24, 1923, 42 Stat., 1196, 
as follows: 

For paving portions of streets and alleys adjoining Osage tribal property 
within the incorporated town of Pawhuska, Oklahoma, $35,000, to be paid from 
the funds held by the United States in trust for the Osage Tribe of Indians 
in Oklahom. and to be expended under authority and direction of the Secretary 
of the Interior. 

The matters submitted involve the questions (1) whether the 
appropriation thus made is immediately available, (2) whether, if 
not available until July 1, 1923, a contract for the paving may be 
entered into prior to July 1, 1923, providing no payments thereunder 
are contemplated or made prior to July 1, 1923, and (3) whether 
the manner of securing competition, hereinafter explained in detail, 
conforms to the requirements of section 3709, Revised Statutes. 

The facts appear that the board of city commissioners of the city 
of Pawhuska, Osage County, Okla., on February 26, 1922, passed 
a resolution for the paving, grading, curbing, guttering, draining, 
and otherwise improving certain designated streets and alleys in 
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the city of Pawhuska, constituting what is known as “ Street im- 
provement district No. 14,” certain portions of which streets and 
alleys in the said improvement district abut lands owned by the 
Osage Tribe of Indians which are under the supervision of the 
United States Government. Recognizing its inability to assess the 
benefits for that portion of the paving, etc., abutting the Indian 
tribal lands, the city of Pawhuska, though it solicited bids for the 
whole of the work, including the abutting streets and alleys, con- 
tracted with the lowest acceptable bidder only for that portion :f 
the work for which it was competent to assess such benefits, pro- 
viding in its specifications: 

* * * that as a matter of fact and law said lands are not subject to 
special assessment and that the City of Pawhuska and its officers are without 
power to subject said lands to special assessment; that the portions of said 
streets and alleys, the benefit of improving which would ordinarily be appor- 
tioned to said Indian lands, are * * * that the contractor will endeavor 
to make a contract with the U. S. Government and Osage Tribe of Indians 
acting through their proper representatives * * * that in the event the 
contractor cun not make an agreement with the U. S. Government and Osage 
Tribe of Indians * * * that all streets and alleys having any portions 
thereof abutting on said Osage Indian lands shall, including their entire 
width, be exempted from this agreement and contract. 

It is submitted, in substance, that the action of the city of Paw- 
huska in soliciting bids for all the paving, etc., including that of the 
streets abutting the Indian lands, was most desirable, in fact neces- 
sary, because the paving, etc., costs properly to be borne from Indian 
funds covered abutting streets and alleys to the center thereof, and 
such costs properly to be borne by the city, from and beyond such 
center, so that if separate bids were solicited by each and separate 
awards made it might result in one bidder receiving the award for 
one side and another bidder for the other side of the same street, a 
condition to be avoided, if possible. 

It appears from the papers forwarded with the submission that 
the Government was represented in the preparation of the specifica- 
tions; that it was present at the opening of the bids; that the manner 
and form of securing competition was in all respects substantially 
similar to the procedure as it would have been had the advertising 
been by the Government pursuant to the provisions of section 3709, 
Revised Statutes; and that the prices quoted in the lowest and 
accepted bid were reasonable and satisfactory. 

The questions (1), (2), and (3) will be considered and disposed 
of in that order. 

(1) The item in question is carried in a regular annual appropri- 
ation act, and the language thereof does not express an intention that 
the amount appropriated shall be immediately available for expendi- 
ture. 

(2) If the advertising for the paving, etc., satisfies the require- 
ments of section 3709, Revised Statutes, and it so appears, as here- 
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inafter explained under (3), and if the last clause of the contract 
for the work, which contract was forwarded with the submission, 
is modified so as to provide for payment, on or after July 1, 1923, 
“when authorized by the Secretary of the Interior,” after joint 
certificate of the Government representative or representatives, 
designated to supervise its part of the work, and the designated 
representative or representatives of the city of Pawhuska, there ap- 
pears no reason why the project may not be started forthwith, proper 
vouchers to be submitted in accounting for payment to be made by 
the United States. See 4 Lawrence, Ist Comp., 136, wherein it 
was said: ' 


Under an ordinary appropriation act, passed prior to the commencement of 
the fiscal year for the service of which it is made, the officer charged with the 
duty of executing it may make contracts at any time after its approval * * * 
subject to the limitation that such contracts can not charge the United States 
with a liability to make payment prior to the fiscal year. 


See also 6 Comp. Dec., 898; 8 id., 695; 9 id., 243. 

(3) Whether section 3709, Revised Statutes, requires that the 
competitive bids be secured by the Government need not be deter- 
mined. The manner in which bids shall be procured is not fixed 
and if the facts show the bids were, in fact, procured for the use of 
the United States, it may be accepted as a compliance with said sec- 
tion 3709, Revised Statutes, other facts appearing showing the 
necessity for proceeding in the manner indicated. 


QUARTERS AND SUBSISTENCE ALLOWANCES—MATES OF THE 
NAVY. 


On and after July 1, 1922, mates of the Navy when not furnished quarters and 
rations in kind are entitled to the quarters and subsistence allowances 
prescribed by the President pursuant to section 11 of the act of June 10, 
1922, 42 Stat., 630, under conditions and to the same extent that enlisted 
men generally are entitled thereto, subject to the effect of the saving clause 


in section 16 of said act when applicable. See Executive order June 19, 
1922. 


Comptroller General McCarl to the Secretary of the Navy, May 10, 1923: 


I have your request for a decision as to the allowances for quarters 
and subsistence to which mates are entitled on and after July 1, 
1922. 

On June 30, 1922, the rights of mates to subsistence were those of 
enlisted men generally and were to a ration in kind or commutation 
thereof, and their right to quarters was to the same commutation 
for quarters as second lieutenants of the Marine Corps, but without 
heat or light. Section 1579, Revised Statutes; act of January 30, 
1885, 23 Stat., 291; section 1585, Revised Statutes; act of October 6, 
1917, 40 Stat., 397; United States v. Fuller, 160 U. S., 593; Fuller 
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v. United States, 30 Ct. Cl., 108; Barter v. United States, 32 id., 75; 
act of March 3, 1901, 81 Stat., 1107; 12 Comp. Dec., 728; 14 éd., 315. 

On July 1, 1922, the act of June 10, 1922, 42 Stat., 625, became 
effective, and as to rations in kind or commuted rations that act ex- 
pressly states that the rights of enlisted men of the Navy to rations 
in kind are unchanged by it and that rations for them “may be 
commuted ” as then “authorized by law.” Sections 11, 21, act of 
June 10, 1922, 42 Stat., 630, 633. 

The commuted ration right on June 30, 1922, was a present right 
under the annual appropriation act for 1922 to a 50-cent rate, with 
a reversionary, right to a maximum of not exceeding 40 cents per 
day should the specific rate be eliminated from subsequent ap- 
propriation acts. Acts of July 12, 1921, 42 Stat., 132, 139, and 
October 6, 1917, 40 id., 397. The specific 50-cent rate has since been 
continued for the fiscal years 1923 and 1924 by its repetition in the 
annual appropriation acts for those years. Acts of July 1, 1922, 
42 id., 800, and January 22, 1923, 42 Stat., 1144. 

On and after July 1, 1922, when not furnished rations in kind 
and under regulations prescribed by the President, mates became en- 
titled by section 11 of the act of June 10, 1922, 42 Stat., 630, under 
the same conditions as applicable to other enlisted men to a sub- 
sistence allowance dependent on the conditions under which the 
duty was being performed. 

You are accordingly advised that on and after July 1, 1922, as to 
rations in kind and commutation thereof and subsistence allowance, 
the rights of mates, whether for saving-clause purposes or otherwise, 
accord with and are those of enlisted men of the Navy generally. 

On July 1, 1922, the existing laws authorizing commutation of 
quarters were expressly repealed, effective on that date, and there- 
after a second lieutenant of the Marine Corps is devoid of any right 
to commutation of quarters, and, in consequence, on and after July 
1, 1922, the rights of mates thereto other than as an allowance for 
saving-clause purposes correspondingly ceased. 

For commuted quarters allowance purposes on and after July 1, 
1922, in the absence of an existing express provision otherwise, you 
are advised that mates are enlisted men of the Navy generally, and 
as such, when not furnished quarters in kind, are entitled to the 
quarters allowance prescribed by the President pursuant to sec- 
tion 11 of the act of June 10, 1922, 42 Stat., 630, under conditions 
and to the extent that enlisted men generally are entitled thereto, 
subject to the effect of the saving clause in section 16 of said act as 
applied to mates. See in this connection Executive order of June 
19, 1922. 





DECISIONS OF THE COMPTROLLER GENERAL. 743 


WAR-RISK DISABILITY COMPENSATION TO MEMBERS OF THE 
FLEET NAVAL RESERVE RECEIVING RETAINER PAY. 


The retainer pay received by members of the Naval Reserve Force, other than 
the transferred members of the Fleet Naval Reserve, is service pay, and 
that received by transferred members of the Fleet Naval Reserve after 
16 or 20 years’ service is retirement pay, and the receipt of either service 
pay or retirement pay bars payment for the same period of disability com- 
pensation under the war risk insurance act. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
May 10, 1923: 


I have your letter of March 9, 1923, requesting decision whether 
the same person may receive war risk disability compensation and 
retainer pay as a member of the Fleet Naval Reserve for the same 
period of time. 

You cite the case of Sietse Tyseling, who has been awarded war 
risk disability compensation and paid a total of $4,319.35 to Octo- 
ber 31, 1922, when payment was suspended on receipt of information 
that the payee was receiving retainer pay as a member of the Fleet 
Naval Reserve. The Secretary of the Navy refused to withhold 
retainer pay from Tyseling and to transmit the increments to your 
bureau as collected, holding that receipt of war risk compensation 
by a member of the Fleet Naval Reserve does: not preclude his re- 
ceipt of retainer pay. 


The question is one not properly for determination by the Secre- 
tary of the Navy but for decision by this office. See the Budget 
and accounting act of 1921. 

Section 312 of the war risk act, October 6, 1917, 40 Stat., 408, 
provides in part as follows: 


That compensation under this article shall not be paid while the person 
is in receipt of service or retirement pay. 

The Fleet Naval Reserve was established as the first class of the 
Naval Reserve Force by the act of August 29, 1916, 39 Stat., 587. 
The Naval Reserve Force was established for the purpose of creat- 
ing a reserve of experienced and competent men subject to call 
in time of war or emergency for service in the Navy. The re- 
muneration provided for these reservists is termed “retainer pay,” 
given in different amounts according to the status of the mm- 
bers not here material and in consideration of an _ obligation 
to serve in the Navy in time of war or national emergency and to 
keep constantly fit for that purpose. The act of June 4, 1920, 41 
Stat., 824, prohibits payment of retainer pay when the members 
fail to train as provided by law, and the same act, 41 Stat., 837, 
authorizes the Secretary of the Navy to withhold any part or all 
of the retainer pay from members who fail to perform such duty 
as may be required of them. 
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Members receiving retainer pay, except transferred members of 
the Fleet Naval Reserve, are required to perform a certain number 
of drills or other equivalent duty or some active service to maintain 
efficiency. Transferred members of the Fleet Naval Reserve are 
those transferred from the Navy with 16 or 20 years’ service, who 
receive as retainer pay one-third and one-half, respectively, of the 
base pay they were receiving at the close of their last naval service, 
plus all permanent additions thereto. Their reserve service is 
counted for the purpose of retirement after 30 years. 

Accordingly, with respect to members other than transferred mem- 
bers of the Fleet Naval Reserve, there is a “ service ” necessary to en- 
title reservists to retainer pay and that pay comes clearly within the 
term “ service ” pay in section 312 of the war risk act. Retainer pay 
of transferred members of the Fleet Naval Reserve after 16 or 20 
years is in the nature of reduced retired pay given for less than 30 
years’ service, which, together with the features of retention of the 
members for “ service,” clearly brings the pay within the term “ serv- 
ice and retirement pay.” “Active” service is not the term used in 
section 312 of the war risk act, and therefore it is believed “ service 
or retirement pay ” is an all-inclusive expression intended to include 
any pay by reason of connection in any manner with the military or 
naval organizations of the Government. 

Accordingly, it must be held that the provisions of the war risk 
act prohibit payment of war risk compensation and retainer pay 
to the same person for the same period of time. 

Unlike other cases that have come before this office involving re- 
ceipt of two pensions under the old and new systems, there is no 
election in this case. Retainer pay is paid by reason of membership 
in the reserve and its receipt can not be waived, and as long as a 
person remains a member of the Naval Reserve Force you are not 
authorized to pay him war risk disability compensation. It may be 
said as hardly in contemplation that persons so disabled as to be en- 
titled to war risk compensation would be found in the Naval Reserve 
Force. After discharge from the reserve you are then authorized 
under the law to begin payments, if the disability is such as contem- 
plated by the war risk act. 

In view of the apparent mistake of law under which your office 
and the Navy Department have been working with respect to pay- 
ment of war risk compensation and retainer pay to the same person, 
payments heretofore made to the same person for the same period of 
time need not be disturbed, but this decision will become effective 
from the date of its promulgation. 
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RENTAL ALLOWANCE—OFFICERS OF THE NAVY. 


When officers of the Navy, by action of the Government and for its con- 
venience and not by reason of the officers’ request, or for their own per- 
sonal convenience or pleasure, are so placed between detachment from 
their old station and reporting at their new station that they have no 
station at which quarters in kind may be demanded, and their dependents 
are not during such period occupying public quarters, they are entitled 
to rental allowance. 


Comptroller General McCarl to the Secretary of the Navy, May 10, 1923: 

There has been received your letter of April 4, 1923, requesting 
decision whether payment of rental allowance is authorized to 
Lieutenant (j. g.) John H. Davis, S. C., United States Navy, for 
period September 2 to 8, 1922, both dates inclusive, and October 
2 to 16, 1922, both dates inclusive, while he was en route to Samoa, 
under orders dated August 22, 1922, as follows: 


1. You will regard yourself detached from duty in the Bureau of Supplies 
and Accounts, Navy Department, and from such other duty as may have 
been assigned you at such time as will enable you to proceed to Hampton 
Roads, Va., and on 9 September, 1922, report to the commandant of the fifth 
naval district and the commanding officer of the U. S. S. Chaumoni for duty 
on board that vessel. 

2. Upon the arrival of the U. S. S. Chaumont at Honolulu, T. H., you 
will regard yourself detached from duty on board that vessel; will report. to 
the commandant fourteenth naval district for temporary duty pending com- 
mercial transportation to Tutuila, Samoa. 

3. Upon arrival at Samoa you will report to the commandant of the naval 
station for such duty as may be assigned you. 

4. The Secretary of the Navy has determined that this employment on 
shore duty beyond the seas is required by the public interests. 

5. The Navy disbursing officer of the fourteenth naval district is hereby 
authorized to secure the necessary transportation. 


While en route and on September 28, 1922, the orders were— 
* * * so far modified that upon the arrival of the U. S. S. Chaumont 
at San Francisco, Calif., you will regard yourself detached from duty on 
board that vessel; will report to the commandant of the twelfth naval dis- 
trict for transportation to Samoa, and upon arrival will carry out the re- 
mainder of the above orders. 

The officer was detached from the Bureau of Supplies and Ac- 
counts September 1, 1922, reported to the commandant naval operat- 
ing base, Hampton Roads, Va., September 9, 1922, and on the same 
oy according to the indorsement of the commanding officer of the 
U. S. S. Chaumont, “ reported on board for duty” that date. He 
was detached from duty aboard the U. S. S. Chawmont October 2, 
1922, and on the same day reported to the commandant of the 
twelfth naval district, San Francisco, who indorsed his orders: 


Reported. You will further report to the Navy purchasing officer for com- 
mercial transportation to Tutuila, Samoa, for yourself, wife, and child. There 
are no Government quarters available for you while awaiting transportation. 

The officer proceeded from San Francisco October 17 to his 


destination. During the periods September 2 to 8, inclusive, and 








| 
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October 3 to 16, inclusive, the officer had no duty to perform, he 
had been detached from station and duty theretofore performing 
and was under assignment to duty at a future date. 

Section 6 of the act of June 10, 1922, 42 Stat., 628, provides a 
rental allowance for officers “if public quarters are not available,” 
and quarters are authorized to be furnished “ at all posts and sta- 
tions,” act of March 2, 1907, 34 Stat., 1168. Prior to the act of 
June 10, 1922, it was necessary that an officer should be entitled 
under the law to quarters in kind before a right to commutation 
of quarters could arise. But under the act of June 10, 1922, it was 
said in decision of December 26, 1922, 2 Comp. Gen., 399, 403: 


’ 


There maintains a procedure when a change of station is ordered that an 
officer may request and be granted a leave of absence before proceeding to 
his new station; and in the naval service the procedure appears to be not 
to designate the new station immediately but to detach from the present 
station, leaving open until later the question of to which new station the 
officer may be assigned, and just prior to termination of the leave of absence 
designate the station to which the officer will proceed on expiration of the 
leave of absence. This raises the question of the officer’s status with respect 
to the rental allowance during such period of detachment from the present 
station and assignment to new station while on the leave of absence. The 
change of station is taken advantage of for a leave of absence and the matter 
of rental allowance originates not from the leave of absence, but from the 
change of station, and the practical procedure appears to be, that if the de- 
taching from the present station requires the officer to vacate quarters and 
none are available for him by reason of the fact that his station to which 
he may be later assigned has not been determined, then in such case the 
officer is entitled to rental allowance during the leave of absence. 

The underlying principle is that where the officer is, by action of 
the Government and for its convenience, and not by reason of the 
officer’s voluntary action or request, and for his personal convenience 
or pleasure, so placed during the interval between detachment and 
a new assignment that he has no station at which he may demand 
quarters in kind, he should not be deprived of the equivalent 
thereof, and that if neither he nor his dependents during such 
period occupy public quarters, for the purpose of section 6, none 
were available for him and he would be entitled to the rental 
allowance. 

The facts of this case bring it within that principle, and I am 
of opinion that the rental allowance is payable. October 2, date 
on which detached from the U. S. S. Chaumont should, however, be 
excluded, as was September 1, date on which detached from the 
Bureau of Supplies and Accounts, the rule for calculation should 
be uniform, and his rights on day of detachment will be determined 
with reference to his rights at the station or duty from which 
detached. 

It is noted that the officer claims the rental allowance at the rate 
of $80 per month, or on the basis of four rooms, the allowance for 
officers with dependents entitled to pay of the third period. His 


orders of detachment were addressed to him as an ensign and the 
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modification of the orders as a lieutenant (j. g.). The allowance 
to which he is entitled is to be determined by the pay period in 
which he was serving during the period involved. No information 
as to the pay period of the officer is furnished, and no opinion is 
expressed as to the amount of the rental allowance he is entitled 
to under this decision. 

Your question is answered accordingly. 


COURT FOR CHINA—SUBSISTENCE AND TRAVELING EXPENSES. 


The actual and necessary expenses of subsistence, not exceeding $8 per day, 
to which the judge and district attorney for the Court for China are en- 
titled while attending sessions of court held outside of Shanghai, are pay- 
able from the appropriation ‘‘ United States Court for China”; the ex- 
penses of transportation and subsistence allowed said officers while going 
to and returning from the various places of holding court are payable 
from the appropriation ‘ Transportation of diplomatic and consular offi- 
eers.” 


Comptroller General McCarl to the Secretary of State, May 11, 1923: 
There has been received your letter of May 8, 1923, as follows: 


I have received your decision of April 20, 1923 (2 Comp. Gen., 681), on the 
subject of the expenses of transportation and subsistence for the United States 
Court for China, but before issuing instructions to the disbursing officer of 
that court it seems desirable to have your decision on the point of the precise 
appropriation from which he should pay the additional allowance of eight 
dollars per day each for the court and the district atturney when the sessions 
of the court are held in other cities than Shanghai. 

The following are believed to be the pertinent provisions of law: 

The act approved June 30, 1906, entitled “An act creating a United States 
Court for China and prescribing the jurisdiction thereof” after prescribing 
the salaries of the officers of the court, states that: 

“The judge of the said court and the district attorney shall, when the ses- 
sions of the court are held at other cities than Shanghai, receive in addition 
to their salaries their necessary expenses during such sessions not to exceed 
ten dollars per day for the judge and five dollars per day for the district at- 
torney.” (34 Stat. L., pages 814-816.) 

The appropriation for the expenses of the judge and district attorney at the 
rate of ten and five dollars per day, respectively, appears to have continued 
until the diplomatic and consular act approved April 15, 1918, when the rate 
per day was made five dollars for both officers. This was continued until the 
diplomatic and consular appropriation act approved June 4, 1920, when the 
rate was fixed at eight dollars per day each, which rate has been continued 
to the present time. The act making appropriations for the Departments of 
State and Justice approved June 1, 1922, contains the following provision: 


“ Judge, $8,000; district attorney, $4,000; marshal, $3,000; clerk, $3,000; 
stenographer and court reporter, $2,400; printing and binding opinions of the 
court and court expenses, including reference law hooks, $10,000. 

“The judge of the said court and the district attorney shall, when the ses- 
siens of the court are held at other cities than Shanghai, receive in addition to 
their salaries their necessary actual expenses during such sessions, not to 
exceed $8 per day each, and so much as may be necessary for said purposes 
during the fiscal year ending June 30, 1923, is appropriated. 

“Total, $30,400. 

“The appropriation for the transportation of diplomatic and consular offi- 
cers carried elsewhere in this act shall be available for the transportation of 
the officers of the United States Court for China to the same extent as for 
the transportation of such diplomatic and consular oflicers.” 

The Digest of Appropriations for 1923 carries the provision precisely as 
quoted. The digest also includes, under the head of indefinite appropriations 
(page 358), the following: 
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“Salaries and expenses, United States Court for China (indefinite portion, 
act May 6, 1910, vol. 36, p. 343, sec. 1): In all, estimated for 1923, $1,000.” 

It would appear that the citation should have been to the act of June 30, 
1906 (34 Stat., page 816), establishing the court, rather than to the act of 
May 6, 1910, which was the annual appropriation act. 

In order that there may be no doubt in the mind of the department in dealing 
with the expenditures of the United States Court for China your decision is 
requested upon the question whether the allowance of eight dollars per day 
for the judge and district attorney when attending sessions of court outside 
Shanghai, which, according to your decision of April 20, 1923, is construed to 
cover subsistence expenses only, is to be paid from the indefinite appropria- 
tion cited or from the $10,000 appropriated for “ printing and binding opinions 
of the court and court expenses, including reference law books,” or from the 
appropriation “transportation of diplomatic and consular officers,” from 
which, according to the decision cited, the transportation expenses of the judge 
and district attorney, exclusive of subs’stence, are payable. 


The appropriation “Transportation of diplomatic and consular 
: officers ” provides as follows: 
} To pay the itemized and verified statements of the actual and necessary 
: expenses of transportation and subsistence, under such regulations as the Sec- 
i retary of State may prescribe, of diplomatic and consular officers and clerks 
in embassies, legations, and consulates and the’r families and effects in going 
; to and returning from their posts, or of such officers and clerks when traveling 
under orders of the Secretary of State, but not including any expense incurred 
in connection with leaves of absence, * * *, 

The further provision of the enactment quoted in your letter is 
that this appropriation “shall be available for the transportation of 
the officers of the United States Court for China to the same extent 
as for the transportation of such diplomatic and consular officers.” 

It seems clear that Congress intended that the actual and neces- 
sary expenses for subsistence of the judge and district attorney, not 
to exceed $8 per day, when attending sessions of court held outside 
of Shanghai, should be paid from the appropriation “ United States 
Court for China” by appropriating so much as may be necessary for 
said purposes during the fiscal year ending June 30, 1923. 

The expenses of transportation and subsistence of the officers of 
the court in going to and returning from the various places of hold- 
ing court may be paid from the appropriation “ Transportation of 
diplomatic and consular officers,” under such regulations as the Sec- 
retary of State may prescribe, within the limitations fixed by Con- 
gress. 


RENTAL ALLOWANCE—AWAITING TRANSPORTATION—OFFICERS 
OF THE NAVY. 





Officers of the Navy detached from duty and awaiting Government transporta- 
tion to new station are entitled to rental :llowance for the interval be- 
tween detachment from duty and the beginning of travel if no public 
quarters are available. 


Decision by Comptroller General McCarl, May 12, 1923: 


R. S. Culp, commander, United States Navy, requested May 4, 
1923, review of settlement No. N-86925, dated April 9, 1923, dis- 
allowing his claim under section 6 of the act of June 10, 1922, 42 
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Stat., 628, for rental allowance from September 10 to 29, 1922, in- 
clusive, while awaiting transportation to the Canal Zone. The claim 
was disallowed on the ground that the officer was in a travel status 
and such quarters as were necessary were furnished by the United 
States either through reimbursement of traveling expenses or 
through mileage. 

Claimant was serving aboard the U. S. S. Afelvin September 11, 
1922, when he was informed in orders that upon the reporting of 
his relief he would stand detached from his ship and would pro- 
ceed via the first available Government transportation to the Canal 
Zone for shore duty. The orders gave him the option of proceeding 
at his own expense to Hampton Roads, Va., and from thence aboard 
the U. S. S. Nitro to the Canal Zone. Amendatory orders dated 
September 19, 1922, read as follows: 


1. Your dispatch orders of September 6, 1922, assigning you to duty with the 
Governor, Canal Zone, are so far modified that upon arrival of the U. S. S. 
Sirius at San Diego, Calif., you will report to the commanding oflicer of the 
U. S. S. Sirius for duty on board that vessel. 

2. Upon the arrival of the U. 8. S. Sirius at the Canal Zone you will regard 
yourself detached from duty on board that vessel; will carry out the remainder 
of the above orders. 


Apparently his relief reported September 8, 1922, for On that date 
claimant applied to headquarters twelfth naval district for trans- 
portation and his order bore an indorsement from said headquarters 


that no transportation was available. He was detached from duty 
aboard the J/elvin on September 9, 1922, and reported for duty 
aboard the Sirius on September 30,1922. During the interval claim- 
ant resided with his family at 1402 Eighth Street, Coronado, Calif., 
and claimed rental allowance for the period of 21 days. 

Section 6 of the act of June 10, 1922, 42 Stat., 628, so far as is 
here material, provides: 


That each commissioned officer on the active list or on active duty below the 
grade of brigadier general or its equivalent, * * * if public quarters are 
not available, shall be entitled at all times, in addition to his pay, to a money 
allowance for rental of quarters, * * *. The rental allowance shall accrue 
while the officer is on field or sea duty, temporary duty away from his perma- 
nent station, in hospital, on leave or absence, or on sick leave, regardless of 
any shelter that may be furnished him for his personal use, if his dependent or 
dependents are not occupying public quarters during such period. * * *, but 
no rental allowance shall be made to any officer without dependents by reason 
of his employment on field or sea duty. 


The statute provides rental allowance at all times when on field 
duty, sea duty, temporary duty away from permanent station, in 
hospital, on leave of absence, and on sick leave. 2 Comp. Gen., 399. 
Upon detachment from the Afelvin claimant lost his status as an 
officer on sea duty. 17 Comp. Dec., 371; 2 Comp. Gen., 415. His 
travel status had not commenced and he was in the status of an 
officer at a shore station with his family awaiting Government trans- 
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portation, and since quarters in kind were not available he is entitled 
to rental allowance. See 2 Comp. Gen., 430; id., 435; id., 745. 

Upon review of the matter the settlement is reversed and $84, 
being rental allowance for the period September 9 to 29, 1922, in- 
clusive, for a commander, is certified due claimant. 


TRAVELING EXPENSES—DRINKING WATER—SUBSISTENCE 
WHILE AWAITING TRANSPORTATION. 


The opinion of numerous travelers that the drinking water furnished free of 
charge during a lengthy journey over both land and water in India and 
Europe is unwholesome can not be considered sufficient evidence of the 
character of the water as to authorize reimbursement to a consular officer 
for expenditures for drinking water covering an extended journey of 
that nature. 


Per diem in lieu of subsistence may be allowed a consular officer for the time 
necessarUy spent at a stop-over in transit awaiting train accommodations. 


Decision by Comptroller General McCarl, May 12, 1923: 

W. W. Corcoran, United States vice consul de carriere, class 2, 
Boulogne-sur-Mer, requests review of so much of settlement S—30314, 
November 4, 1922, as concerns the sum of $30.86, representing two 
items which are stated as: 

(6) Amount of charges for drinking water obtained while trav- 
eling from Madras, India, to Boulogne via Bombay, May 20 to June 
20, 1921, which were suspended for certificate from board of health 
at Bombay and the ship’s physician that the drinking water fur- 
nished gratis was unsafe to use, and disallowed for the reason that 
explanation offered was not considered as sufficient ground for 
allowance, $15.86; and, 

(c) Amount of charge for subsistence in Venice suspended for a 
certificate from the railway company or other evidence showing that 
trains were not running daily, or other contingencies which made the 
delay unavoidable, disallowed as per item (0), $15. 

In justification of the purchase of drinking water the vice consul 
states that— 


It is a notorious fact that the majority of passengers traveling from India to 
Europe consider the water ordinarily served as dangerous. This is especially 
so for a person who, like myself, was recovering from tropical fever. 


The travel regulations of the Department of State provide under 
the caption of “ Subsistence,” paragraph 15— 

(g) Drinking water, when necessary, as hereinafter defined and limited; 
and paragraph— 

22. Drinking water shall not be charged except when no drinking water is 
furnished gratis or when that furnished free is not safe to drink. 

The provisions are for actual expenses of subsistence, and the 
authorization of charges for drinking water is a conditional one. 

It is observed from the diary of expenses that the charges for 
drinking water cover the land journey in India as well as the voy- 
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age to Italy, and no evidence is produced of an unwholesome con- 
dition of the water throughout the trip other than the opinics, 
ascribed to a majority of passengers, that the water ordinarily served 
is dangerous. These expenses were incurred daily, and such charges 
would seem to have suggested the propriety of securing some cer- 
tificate at the time, particularly from the ship’s doctor, in substan- 
tiation of an unusual and otherwise personal expense. The situation 
strongly indicates merely a personal apprehension and a precaution- 
ary procedure that can not be viewed as based upon such facts as 
show reasonable evidence of the necessity therefor, and accordingly 
the circumstances are not deemed sufficient to warrant an allowance. 
The disallowance is affirmed as to this item. 21 Comp. Dec., 319. 

(c) In explanation of the expense incurred by the delay at Venice 
the vice consul states that it was occasioned by his inability to obtain 
train accommodations for several days, and in corroboration has re- 
quested a statement from the local railway office to that effect; but 
the American consul at Venice reports that the local agency of the 
sleeping-car company, to whom the matter was referred, declined to 
record such a fact. 

The travel regulations provide, paragraph— 

3. Stopping over at any point, or any detention en route, without prior 
authority therefor, except as hereinafter provided, will not be permitted unless 
unavoidable, and the reasons therefor must be satisfactorily explained by a 
statement of the facts, which must accompany the traveling expense account 
but should not be embodied therein. The expense of stopping over at any 
point en route may not be charged to the Government if the stop-over was for 
any personal reason except illness, in which latter event a certificate of the 
attending physician should be furnished with the account. 

The account covering this journey has been finally approved 
administratively without exception to this delay in transit, signify- 
ing the explanation as acceptable; and as the stopping over is asserted 
to have been due to inability to secure necessary sleeping-car accom- 
modations, Venice to Paris, and not for personal reasons, the same 
will now be admitted. 


Accordingly upon review there is now allowed the sum of $15. 


APPROPRIATIONS AVAILABLE FOR ADMIRALTY JUDGMENTS 


INVOLVING VESSELS OF THE EMERGENCY FLEET CORPORA- 
TION. 








In view of the provision in the act of June 12, 1922, 42 Stat., 647, prohibiting 
the payment of judgments in admiralty from the funds appropriated there- 
in for the Emergency Fleet Corporation, such judgments payable dur- 
ing the fiscal year 1923 must be paid from the permanent indefinite ap- 
propriation provided by section 8 of the act of March 9, 1920, 41 Stat., 527. 


Decision by Comptroller General McCarl. May 12, 1923: 

Under date of November 2, 1922, this office settled claims of 
Clarence Zimmerman and Thomas Simuro based upon judgments 
60549 ° —23—Vol. 2——49 
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rendered in their favor on suits in admiralty brought under the act 
of March 9, 1920, 41 Stat., 525, and allowed the amounts adjudged 
against the United States, certifying the same, by certificates Nos. 
S-36488 and S-36489, respectively, for payment from the appro- 
priation made by section 8 of the act aforesaid. 

The judgments were for wages and for the value of personal ef- 
fects lost by the libellants. A question has arisen as to whether the 
judgments are chargeable to the permanent indefinite appropriation 
made by the act of March 9, 1920, for payment of judgments within 
the purview of sections 4 and 7 of the act, or from the operating 
appropriation or fund from which the wages and value of effects 
would have been paid if they had been paid without suit. 

Section 8 of the act aforesaid provides: 

That any final judgment rendered in any suit herein authorized, and any 
final judgment within the purview of sections 4 and 7 of this Act, and any 
arbitration award or settlement had and agreed to under the provisions of sec- 
tion 9 of this Act, shall, upon the presentation of a duly authenticated copy 
thereof, be paid by the proper accounting officers of the United States out of 
any appropriation or insurance fund or other fund especially available there- 
for; otherwise there is hereby appropriated, out of any money in the Treasury 
of the United States not otherwise appropriated, a sum suflicient to pay any 
such judgment or award or settlement. 

Section 4 of the act deals with libels against privately owned ves- 
sels on causes of action arising or alleged to have arisen from the 
previous possession, ownership, or operation of such vessels by the 
United States or by the Emergency Fleet Corporation. Section 7 
of the act deals with the arrest, attachment, or seizure by process of 
any court of any country other than the United States of any vessel 
or cargo within the purview of sections 1 and 4 of the act. 

Section 1 of the act provides for proceedings in personam against 
the United States or the Emergency Fleet Corporation in cases where 
vessels owned by the United States or the Emergency Fleet Cor- 
poration would, if privately owned, be subject to proceeding in ad- 
miralty. The section provides that decrees thereafter obtained 
thereunder “ shall be paid as provided in section 8 of this act.” 

Judgments under sections 1, 4, and 7 of the act are payable in 
accordance with section 8 out of any appropriation or insurance or 
other fund especially available therefor; otherwise from the per- 
manent indefinite appropriation made by section 8. 

The former Comptroller of the Treasury held that a judgment 
for salvage obtained under the act of March 9, 1920, was payable 
from the appropriation, or fund, against which the claim would 
have been charged if it had been paid without legal proceeding for 
its enforcement, and not from the indefinite appropriation made by 
section 8 of the act. 27 Comp. Dec., 987. The decision was rendered 
May 18, 1921. The act of June 12, 1922, 42 Stat., 648, making ap- 
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propriation for the Shipping Board and the emergency shipping 
fund provides: 

No part of the sum appropriated in this act shall be used to pay * * * 
any final judgment rendered in any suit authorized by the Act entitled “An 
Act authorizing suits against the United States in admiralty, suits for salvage 
services, and providing for the release of merchant vessels belonging to the 
United States from arrest and attachment in foreign jurisdictions, and for 
other purposes,” approved March 9, 1920. 

The act appropriated for expenses of the Emergency Fleet Cor- 
poration— 

(a) the amount on hand July 1, 1922; (b) $50,000: * * * (c) the amount 
received during the fiscal year 1923 from the operation of ships. 

It is from these appropriations that the expenses of operating 
vessels and paying wages are paid, and to which the prohibition 
against their use to pay judgments obtained under the act of March 
9, 1920, is attached. There remains available for payment of such 
judgments only the permanent indefinite appropriation made by 
section 8 of that act. 

The judgments now in question were correctly settled and paid 
from the said permanent indefinite appropriation and upon review 
of the matter the settlements are sustained. 


SUBSISTENCE ALLOWANCE—ENLISTED MEN OF THE NAVY ON 
SICK LEAVE. 


The action of the naval authorities 'n permitting a man, not physically fit for 

duty and still in need of hospitalization, to leave the hospital, where he 
would have been quartered and subsisted at the expense of the Govern- 
ment, as incident to the treatment being given him, entitles him to sub- 
sistence allowance during the period of such absence at the rate pre- 
scribed by Executive order of June 19, 1922. 


Decision by Comptroller General McCarl, May 14, 1923: 

Francis Clyde Barb, A. C. M. M., United States Navy, applied 
March 27, 1923, for review of settlement No. N-274807, dated Feb- 
ruary 9, 1923, wherein was disallowed his claim for subsistence al- 
lowance from July 29, 1922, to October 27, 1922. 

It appears that on July 29, 1922, claimant was granted sick leave 
from the United States Naval Hospital, Brooklyn, N. Y., for the 
period in question, said sick leave having been granted to permit 
recuperation from an injury sustained as a result of a seaplane 
crash. Upon the termination of the period of leave he reported in 
at the hospital as directed. 

Section 11 of the act of June 10, 1922, 42 Stat., 630, effective on 
and subsequent to July 1, 1922, provides, in part: 

To each enlisted man not furnished quarters or rations in kind there shall 
be granted, under such regulations as the President may prescribe, an al- 


lowance for quarters and subsistence, the value of which shall depend on 


the conditions under which the duty of the man is being performed, and shall 
not exceed $4 per day. 








754 DECISIONS OF THE COMPTROLLER GENERAL, 


This provision superseded all prior authorizations made by the 
Bureau of Navigation in the matter of paying subsistence allowance. 
The regulations, pursuant to section 11 of the act of June 10, 1922, 
applicable to “men on duty” were promulgated by the President in 
Executive order of June 19, 1922: ‘ 


Under authority of the act of Congress approved June 10, 1922, the follow- 
ing allowances for quarters and subsistence for enlisted men, who are not fur- 
nished quarters or rations in kind, are announced and made applicable to the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service: 

Taste I. 


1. Men on duty where quarters or rations in kind are not furnished will be 
granted daily allowances as follows: 


| 
No Gov- Govern- 
ernment ment 
messing messing 
facilities | facilities 
| furnished. | furnished. 


A. General: 
Subsistence! 
Quarters * 


1 Upon arrival at or departure from a station where allowances for subsistence are paid, same will be 
computed as follows: The day to begin at midnight; for 18 hours or more at the station, one whole day; 
for 12 hours or over, but less than 1S hours at the station, two-thirds of one day; for 6 hours or over, but 
less than 12 hours at the station, one-third of one day. No allowance for subsistence will be paid for the day 
on which a man arrives at a station after 6 o’clock p.m. 


2 In determining the allowance for quarters a fractional part of a day will be computed as a whole day, 
the day to begin at midnight. 

Bureau of Navigation Circular Letter 24-22 provides that “ this 
allowance will be paid to enlisted men * * * of the naval 
service on active duty only upon the approval of the Bureau of 
Navigation.” There appears nothing in the regulations promul- 
gated by the President giving the administrative authorities of the 
various services concerned any discretion to allow or withhold pay- 
ment of the subsistence allowance to any enlisted man in a duty 
status covered by the law and the Executive order. 

Enlisted men in the Navy when on duty are entitled to rations 
or commutation thereof or to subsistence or subsistence allowance 
under the conditions and in amounts as prescribed by law or 
regulation made in pursuance thereof. 

Claimant was in hospital, not for the performance of actual duty 
there, but for hospitalization as the result of a physical disability 
incurred in the performance of duty. The so-called grant of sick 
leave was, from the facts presented in this case, for the purpose of 
continuing the hospitalization yet to relieve claimant from actual 
hospital environment for a short period, the record showing that 
he returned to the hospital at New York and according to last 
report is still under treatment therein. Had claimant remained 
continuously in hospital he would have been quartered and subsisted 
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at the expense of the Government and I conclude that the action 
of the naval authorities in permiting a man, not physically fit for 
duty and still in need of hospitalization, to leave the hospital as 
incident to the treatment being given him, entitles him to sub- 
sistence during the period thereof at the expense of the Government. 
It is not so much a question of leave of absence, as a temporary 
change from hospital conditions for the benefit of the patient. 

Upon this review the settlement is modified and $175.50 is certi- 
fied as due claimant, 


NAVAL RESERVE FORCE OFFICERS—TEMPORARY COMMISSIONS 
IN REGULAR NAVY. 


The acceptance by an officer of the Naval Reserve Force of a temporary ap- 
pointment in the regular Navy under act of May 22, 1917, 40 Stat., 86, 


ae 


terminated his membership in the Naval Reserve Force. 

Upon the termination of temporary appointments in the regular Navy De- 
cember 31, 1921, the officers reverted to their former grades, ranks, or 
ratings only when such former grades, ranks, or ratings were in the 
regular Navy; otherwise they were automatically separated from the 
service and are not entitled to pay for any time after December 31, 1921, 


notwithstanding they may have remained on duty and performed service 
after that date. 


Decision by Comptroller General McCarl,:May 14, ‘1923: 

David J. Sharp, former ensign (T), United States Navy, applied 
March 28, 1923, for review of settlement No. N-54536, dated March 
22, 1922, wherein was disallowed his claim for pay for the period 
January 1 to 17, 1922, during which period he alleges he performed 
duty pending arrival in the United States, 

The records show that while serving as an ensign of the United 
States Naval Reserve Force claimant was tendered an appointment 
as an ensign, temporary, in the regular Navy, as authorized by sec- 
tion 4 of the act of May 22, 1917, 40 Stat., 84, and that he accepted 
said appointment May 8, 1919. 

Under date of October 26, 1921, orders were addressed to Ensign 
Sharp, as follows: 

1. Upon the arrival of the U. S. S. Houston in the United States, you will re- 
gard yourself detached from duty on board that vessel, and from such other duty 


as may have been assigned you; and will proceed to your home and await 
orders. 


” . * e . * . 

3. Your temporary appointment as an officer in the U. S. Navy will, by direc- 
tion of the President, be revoked, effective 831 December, 1921. Upon that date 
your connection with the naval service will terminate. 

Indorsement on these orders states that Ensign Sharp was de- 
tached from the U. S. S. Houston at the Navy Yard, Mare Island, 
Calif., on January 17, 1922. 


Section 2 of the act of June 4, 1920, 41 Stat., 834, provided in part: 


That until December 31, 1921, temporary appointments now existing may be 
continued in force in any grade or rank, not to exceed the number allowed in 
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any grade or rank based upon the total permanent authorized commissioned 
Strength of the line or of any staff corps; * * *. 


Claimant contends that upon the termination by operation of law 
of his temporary commission as an ensign in the Regular Navy he 
reverted to his status as an ensign of the United States Naval Re- 
serve Force, citing as authority section 7 of the act of May 22, 1917, 
40 Stat., 86. ° 

Section 7 of the act of May 22, 1917, provides, in part: 


That the permanent and probationary commissions, appointments, and war- 
rants of officers shall not be vacated by reason of their temporary advancement 
or appointment, * * *: And provided further, That upon the termination 
of temporary appointments in a higher grade or rank as authorized by this 
Act the oflicers so advanced, * * * shall revert to the grade, rank, or 
rating from which temporarily advanced, unless such officers or enlisted men 
in the meantime, in accordance with law, become entitled to promotion to a 
higher grade or rank in the permanent Navy * * * in which case they 
shall revert to said higher grade or rank and shall, after passing the pre- 
scribed examinations, be commissioned accordingly. 


The act of August 29, 1916, 39 Stat., 588, provided: 

No existing law shall be construed to prevent any member of the Naval 
Reserve Force from accepting employment in any branch of the public service, 
except as an officer or enlisted man in any branch of the military service of 


the United States * * * nor from receiving the pay and allowances inci- 
dent to such employment in addition to his retainer pay. 


While section 4 of the act of May 22, 1917, 40 Stat., 85, provides 
“that nothing herein shall be held or construed to limit or abridge 
the use or service of officers of the Naval Reserve Force” in the 
matter of making temporary appointments in the Regular Navy, 
the acceptance of such an appointment by a reserve officer terminates 
his membership in the Naval Reserve Force. Furthermore, the pro- 
vision of section 7 of the act of May 22, 1917, relative to reversion to 
permanent rank or rating has application only to officers who can 
revert to such places in the permanent Navy. Claimant had no such 
place in the permanent Navy to which he could revert upon the 
termination of his temporary appointment, and therefore the pro- 
vision of section 7 of the act of May 22, 1917, has no application to 
claimant’s case. 

While it is alleged that service was actually rendered the Govern- 
ment during the period January 1 to 17, 1922, the disbursing officer 
of the U. S. S. Houston refused to pay Ensign Sharp therefor, 
basing said refusal on the ground that the appointment as an ensign, 
temporary, terminated by operation of law on December 31, 1921, 
and claimant may not now be paid simply because of alleged service 
rendered. 25 Comp. Dec., 925. 

Upon this review no differences are found and the settlement is 


affirmed. 
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OFFICIAL POSTS OF DUTY—DEPUTY COLLECTORS OF INTERNAL 
REVENUE. 


The status of a deputy collector of internal revenue with respect to traveling 
and subsistence expenses should be. determined by the actual facts or cir- 
cumstances rather than by an arbitrary designation of a post of duty; if 
a detail is of such permanent character as to amount to a‘change of duty 
station, the deputy collector would not be entitled to reimbursement for 
either actual expenses of subsistence or a per diem in lieu thereof while at 
the place designated in the detail. 


Comptroller General McCarl to the Secretary of the Treasury, May 15, 1923: 
I have your letter of May 2, 1923, requesting decision of a ques- 
tion presented as follows: 


A question arises in the Bureau of Internal Revenue as to whether or not a 
deputy collector commissioned in a specifie district, who is detailed to special 
duty and assigned to general investigations elsewhere, may have his designated 
post of duty at a locality outside of the district in which he is commissioned. 

It appears that in accordance with the provisions contained in section 1 (act 
of May 10, 1916, 39 Stat., 87) the Commissioner of Internal Revenue is author- 
ized to designate the posts of duty of all field employees of the Internal Revenue 
Service engaged in field work or traveling on official business outside of the 
District of Columbia, and that such authority confers upon the commissioner 
the right to make such changes in designated posts of duty as meet with the 
interest of the Government service. 

It is therefore respectfully requested that a decision be rendered as to 
whether or not deputy collectors commissioned within a specific district may 
have their posts of duty designated at points outside’of the districts in which 
they are commissioned. 


The provision of law referred to in your letter reads: 


Hereafter the Commissioner of Internal Revenue shall determine and desig- 
nate the posts of duty of all employees of the Internal Revenue Service engaged 
in field work or traveling on official business outside of the District of Columbia, 
and when ordered from their designated posts of duty all internal revenue 
ugents appointed under Section thirty-one hundred and fifty-two, Revised Stat- 
utes, as amended, and cotton-futures attorneys, may be granted per diem in lieu 
of subsistence not exceeding $4, and, when ordered from their designated posts 
of duty, income-tax agents and inspectors, special gaugers, and special employees 
may be granted a per diem in lieu of subsistence not exceeding $3, the per 
diem in lieu of subsistence to be fixed by the Commissioner of Internal Revenue, 
subject to the approval of the Secretary of the Treasury. 

Authority for appointment “by an instrument in writing” of 
deputy collectors of internal revenue is found in the act of 
February 8, 1875, 18 Stat., 309, as amended by the act of March 1, 
1879, 20 Stat., 8329, and said deputies are specifically authorized by 
law to perform certain official acts within the district for which 
they are appointed by the collector. It would seem, therefore, that 
they are officers rather than employees and there would appear to 
be at least room for doubt whether the provision in the act of 
May 10, 1916, swpra, has any application to them. 

The detail of deputy collectors for special duty in other districts 
is provided for in the act of April 17, 1900, 31 Stat., 107, in the 
following terms: 


The Commissioner of Internal Revenue is authorized to detail deputy 
collectors of internal revenue in one district for special duty in other districts, 
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and the deputy collectors so detailed shall be paid by the collector of internal 
revenue and disbursing agent for the district for which they are appointed 
and for which the allowance for their salary and expenses is made, the same 
as if all their services had been performed and expenses incurred in that 
district. 

It is assumed that the designation of post of duty contemplated 
in your submission is for the purpose of fixing the deputy collector’s 
status with respect to traveling expenses; and upon this assumption 
I have to advise that the oflicer’s status with respect to such ex- 
penses should be determined by the actual facts or circumstances 
rather than by any arbitrary designation of a post of duty. If the 
detail is of such a permanent character as to amount to a change 
of duty station rather than a mere temporary absence from his 
regular post of duty, he would not while on duty at the place 
designated in the detail be entitled to reimbursement of actual 
expenses for subsistence or a per diem in lieu thereof. 

The question presented is answered accordingly. 


TRAVEL ALLOWANCE—ENLISTED MEN OF MARINE CORPS 
DISCHARGED BECAUSE OF DEPENDENTS. 


The discharge of an enlisted man of the Marine Corps before the expiration 
of his enlistment, by reason of dependent relatives is not a discharge for 
the convenience of the soldier and the enlisted man so discharged on or 
after September 22, 1922, 42 Stat., 1021, is entitled to the travel allow- 
ance provided by the act of that date. 

Decision by Comptroller General McCarl, May 15, 1923: 

Jeo T. Byrd, former private, United States Marine Corps, applied 
February 17, 1923, for review of settlement No. N-275141, dated 
January 6, 1923, wherein was disallowed his claim for travel allow- 
ance from United States Marine Barracks, Mare Island, Calif., to 
Kansas City, Mo., upon his discharge from the United States Marine 
Corps, November 7, 1922. 

The records show that on July 17, 1922, Byrd’s mother submitted 
an affidavit alleging that her husband died on March 17, 1922, and 
requesting the discharge of claimant owing to the dependency upon 
him of herself and two minor children. At the time he was on duty 
in the Philippine Islands and was returned to the United States on 
board the U. S. S. Henderson. 

The act of September 22, 1922, 42 Stat., 1021, provides: 

Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or muster into the service: Provided, That for sea 
travel involved in travel between place of discharge and place of acceptance 


for enrollment, enlistment, or muster into the service only transportation in 
kind and subsistence en route shall be allowed: * * *%, 
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The construction placed upon those laws enacted prior to Septem- 
ber 22, 1922, which authorized travel allowance when discharged, 
“except by way of punishment for an offense,” has been to exclude 
payment where the discharge is given by way of favor to or for the 
convenience of the soldier. United States v. Sweet, 189 U. S., 474; 
24 Comp. Dec., 52. It was held, however, that where a discharge 
was granted from the Army, upon application of a surviving parént 
under the provisions of section 30 of the act of February 2, 1901, 31 
Stat., 756, such a discharge was not by way of favor to, or for the 
convenience of, the soldier. 13 Comp. Dec., 686; 2 Comp. Gen., 302. 
See also section 29 of the acts of June 3, 1916, 39 Stat., 187, and June 
4, 1920, 41 Stat., 775. 

There appears no law specifically enacted for the Marine Corps 
or for the Navy making provision for discharge, such as the acts of 
February 2, 1901, June 3, 1916, or June 4, 1920. It is the facts inci- 
dent to the discharge which constitute a discharge, not by way of 
favor to, or for the convenience of, the soldier, when granted on ap- 
plication of surviving dependent. 

Discharges granted by reason of an application therefor made by 
a surviving dependent, differ from discharges referred to in 2 Comp. 
Gen., 612, granted for the convenience of a soldier. Under the Sep- 
tember 22, 1922, act, travel allowance is provided for the enlisted men 
of the Navy and Marine Corps under the same conditions as for the 
enlisted men of the Army, and as enlisted men of the latter branch 
of the service are entitled to travel allowance when discharged upon 
the application of one who becomes a surviving dependent during 
the term of enlistment, enlisted men of the former branches may be 
paid travel allowance under like conditions. 

The records show that claimant was accepted for enlistment on 
December 29, 1920, at Kansas City, Mo. The official distance from 
Marine Barracks, Mare Island, Calif., to Kansas City, Mo., is 1,951 
miles, which at 5 cents per mile amounts to $97.55. 

The pay roll covering the period August 3, 1922, to September 30, 
1922, shows that no credit was given for foreign service pay. As he 
arrived at San Francisco September 1, 1922, he was entitled to $5.80 
(20 per cent of $30 per month for 29 days, August 3 to September 1, 
1922). 

The pay roll covering the period May 1 to 30, 1922, shows that 
credit was given for pay as a marksman at $2 per month. As claim- 
ant’s marksman qualification expired on April 4, 1922, this credit 
was in error. 

Upon this review the settlement is reversed and $101.33 is certified 
due claimant. 
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PROCEEDS OF SALES OF PUBLIC DOCUMENTS. 


The entire proceeds of sales of public documents are required by section 61 of 
the act of June 12, 1895, 28 Stat., 610, to be covered into the Treasury as 
miscellaneous receipts, subject only to deduction from such proceeds of 
the cost of reprints authorized by joint resolution of March 28, 1904, 33 
Stat., 584, and are not affected by the act of June 8, 186, 29 Stat., 268, 
providing for the disposition of the proceeds of sales of public property 
generally. 14 Comp. Dec., 536, adhered to. 


Comptroller General McCarl to the Public Printer, May 19, 1923: 

I have your letter of May 1, 1923, requesting decision whether the 
expenses of sales of public documents to the public should be de- 
ducted from the proceeds of sales and credited to the appropriation 
originally charged with the expense before depositing said proceeds 
in the Treasury as miscellaneous receipts. 

It has been held by the former Comptroller of the Treasury that 
proceeds of sales of public documents should be covered into the 
Treasury as miscellaneous receipts, subject only to deduction from 
such proceeds of the cost of reprints authorized by joint resolution 
of March 28, 1904, 33 Stat., 584, which deduction should be applied 
to reimbursement of the appropriation for public printing and bind- 
ing in accordance with express provision of the joint resolution. 14 
Comp. Dec., 536. 

You now cite the provision of the act of June 8, 1896, 29 Stat., 268, 
that there may be paid from the proceeds of sales of public property 
the expense of such sales, and that only the net proceeds of such 
sales are required to be deposited in the Treasury as miscellaneous 
receipts. You suggest that,as public documents are public property, 
their sale comes within the statute cited, which statute therefore 
should govern the disposition of the proceeds of such sales. 

Sale of public documents is specially provided for by section 61 
of the act of June 12, 1895, which also provides that all moneys re- 
ceived from such sales shall be covered into the Treasury, the only 
exception being the deduction afterwards authorized by the joint 
resolution of March 29, 1904. It is unnecessary to determine whether, 
if there was no special statutory provision for disposition of pro- 
ceeds of sale of documents, such proceeds might be treated as pro- 
ceeds of sale of public property under the act of June 8, 1896. The 
special statute governs and the decision of the former comptroller 
was correct. 

I gather from your submission that it is the cost of printing the 
documents and not alone the cost of their sale that you propose to 
pay from the proceeds of sale. Only the cost of sale of public prop- 
erty is authorized by the act of 1896 to be deducted from the pro- 
ceeds of the sale. 
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PUILCHASE OF ELECTRIC POWER PLANT FROM APPROPRIATION 
FOR ELECTRIC CURRENT. 


The inclusion in the appropriation for regular supplies of the Army, of specific 
authorization for construction or purchase of certain facilities for pro- 
ducing or supplying specified services or supplies and for the purchase 
of power, heat, and electric current for light, excludes the use of that 
appropriation for the purchase of power plants or systems for the purpose 
of supplying such power or current. 


Comptroller General McCarl to the Secretary of War, May 19, 1923: 
I have your letter of April 24, 1923, reading: 


It is requested that an advance decision be rendered as to whether or not 
the appropriation “ regular supplies,” as contained in the act of June 30, 
1922 (42 Stat., 727), is available for the purchase of certain lighting and power 
distribution systems in the Hawaiian Islands, which are at present installed 
on Government reservations and are the property of the Hawaiian Electric 
Co. The total value of these systems is $101,586.56, distributed as follows: 


ee me Foe Tico ctih us cecgteeid envied tantenptnraarmdoaesapiim-apatsoahecneniehin teens $162. 82 
I a hd ce AS Scale eb etal earls tate Ries tctashstes dhe cibwecetabablnenlicn 2, 856. 59 
ial etna ciacs nintimeee nal 4, 574. 35 
I aks strane silgecceceneh ciate eatbaliralaail rie anwar penne 93, 992. .80 


101, 586. 56 

These systems were installed by the Hawaiian Electric Co. for the purpose 
of providing light and power to the posts enumerated and with the understand- 
ing that they would be purchased by the Government as soon as funds were 
available. The above systems are necessary for governmental use, and their 
acquisition by the United States is of vital interest to the War Department 
and will result in economy to the Government. It is not desired to ask Con- 


gress for a special appropriation for their purchase if present funds are 
applicable. 


The appropriation for “ Regular supplies of the Army, 1923,” 42 
Stat., 727, provided in part: 


Regular supplies of the Quartermaster Corps * * * and the necessary 
power for the operation of moving-picture machines; * * * for furnishing 
heat and light for the authorized allowance of quarters * * * (see 42 
Stat., 1885) * * * for * * * hospitals, storehouses, offices, the public 
buildings erected at private cost, in the operation of the Act approved May 31, 
1902, and buildings for a similar purpose on military reservations * * * 
for ice machines and their maintenance where required for the health and 
comfort of the troops and for ice for issue to organizations of enlisted men 
and officers at such places as the Secretary of War may determine, and for the 
preservation of stores; * * * for cold storage; for the construction and 
maintenance of laundries at military posts in the United States and its island 
possessions; * * * Provided, That from this appropriation, not to exceed 
* * * $1,250,000 shall be expended for power, heat, and electric current; 
* * * not to exceed $175,000 for maintenance and repair of electric wiring 


and fixtures: * * *. 

The appropriation under consideration is essentially a supply ap- 
propriation, with here and there an authorization for the purchase 
or construction and maintenance of enumerated facilities for produc- 
ing or supplying the services or things otherwise authorized to be 
purchased. The inclusion therein of the express authority to con- 
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struct or purchase the enumerated facilities for manufacturing, pro- 
ducing, or providing such services or things implies a lack of author- 
ity to so purchase or construct such facilities in the absence of ex- 
press provision therefor, and such has been the construction involv- 
ing similar matters. See 18 Comp. Dec., 353, wherein it was held 
that the appropriation for ice for preservation of rations did not 
authorize the purchase and installation of an ice-making machine, 
and see also 6 Comp. Dec., 324; 20 id., 641; 21 id., 768. 

The estimates for the appropriation for “ Regular supplies of the 
Army, 1923,” contained in “ The Budget, 1923,” pages 320 and 321, 
did not contemplate the purchase of lighting and power facilities 
These estimates provided specifically for the purchase of power, heat, 
electric current for light, and electric current for moving-picture 
machines. See 21 Comp. Dec., 420; 23 Comp. Dec., 547. 

It is not stated when the installation of the systems was made nor 
what was the agreement under which the construction was placed 
upon Government reservations and with respect to which there was 
an understanding of purchase. See in this connection section 3744, 
Revised Statutes, requiring agreements of the War Department to 
be in writing and signed at the end thereof. 

The matter as presented is simply a question of using an ordinary 
appropriation for an extraordinary purchase, to wit, the purchase of 
lighting and power systems on Government reservations. 

The appropriation here in question must be considered as not avail- 
able therefor. 


RETIRED PAY OF TRANSFERRED MEMBERS OF THE FLEET 
NAVAL RESERVE. 


The fact that transferred members of the Fleet Naval Reserve retired prior to 
July 1, 1922, are borne on the retired list of the Navy does not entitle 
them to the retired pay prescribed by the act of June 10, 1922, for retired 
enlisted men of the Navy; they are only entitled to the retired pay pre- 
scribed for them by the act of August 29, 1916, 39 Stat., 591. 


Comptroller General McCarl to the Secretary of the Navy, May 21, 1923: 

I have your letter of April 16, 1923, requesting decision whether 
members of the Fleet Naval Reserve of the Naval Reserve Force by 
transfer now borne on the retired list of the Navy may receive retired 
pay on and after July 1, 1922—and therefore retroactively to that 
date—computed on the rates of pay authorized for their rating in 
the act of June 10, 1922. 

In other words, your query is whether members of the Fleet Naval 
Reserve by transfer who were retired prior to July 1, 1922, may have 
their retired pay—and in consequence their retainer pay, which (with 
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certain allowances) constitutes their retired pay—computed upon the 
same or a different rating than held at time of their transfer out of 
the Navy into the reserve and on a different rate of pay than that 
being received by them as men of the Navy at the time of such 
transfer. 

The act of August 29, 1916, 39 Stat., 591, which is the authority 
for the retirement of these members of the Fleet Naval Reserve who 
entered it by transfer, provides: 

They may, upon their own request, upon completing thirty years’ service, 
including naval and fleet naval reserve service, be placed on the retired list of 


the Navy with the pay they were then receiving plus the allowances to which 
enlisted men of the same rating are entitled on retirement after thirty years’ 


naval service. 

The “pay they were then receiving” is the retainer pay com- 
puted as required by the act of August 29, 1916, 39 Stat., 590, as 
follows: 

Members of the Fleet Naval Reserve who have, when transferred to the 
Fleet Naval Reserve, completed naval service of sixteen or twenty or more 
years shall be paid a retainer at the rate of one-third and one-half, respectively, 
of the base pay they were receiving at the close of their last naval service 
plus all permanent additions thereto: * * *. 

Section 10 of the act of June 10, 1922, 42 Stat., 630, effective July 
1, 1922, provides: 

* * * On and after July 1, 1922 retired enlisted men of the Navy and 
Coast Guard shall have their retired pay computed as now authorized by law 
on the basis of pay provided by this Act. 

Section 10 does not provide that the pay of men borne or to be 
borne on the retired list of the Navy shall be computed under its 
provisions, nor refer to the retired list, but, on the contrary, confines 
its authorization for the computation to “retired enlisted men of 
the Navy,” thereby excluding from its operation the members of 
said reserve by transfer equally upon said list. 

Transferred Fleet Naval Reservists are not enlisted men of the 
Navy and do not when retired become “ retired enlisted men of the 
Navy” for purposes of said section 10 or otherwise. When they 
went from the Navy by transfer into the Fleet Naval Reserve they 
ceased for all purposes to be enlisted men of the Navy and became 
thereafter for all purposes, inclusive of retirement, Fleet Naval Re- 
servists. Enlisted men of the Navy are one class of men, with their 
own statutes, inclusive of retirement, applicable to them; transferred 
Fleet Naval Reservists are, on the other hand, another class, with 
their own separate statutes applying to them, inclusive of that for 
their retirement. While the Fleet Naval Reserve has served with 
the Navy, it is not the Navy and never has been, and while for active 
duty pay purposes while serving with the Navy these reserves re- 
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ceived pay corresponding to that of the men of the Navy, they did 
not receive it as men of the Navy but as reserves assimilated or 
measured with men of the Navy for that purpose, corresponding in 
this respect to men of the Marine Corps generally under their pre- 
vious assimilation for pay purposes with men of the Army, who 
did not because of their pay assimilation become ipso facto men of 
the Army, the assimilation in each such instance being merely a 
statutory method used by the Congress for pay measurement pur- 
poses in lieu of insertion in the statute of a direct amount of pay in 
figures and not a transfer or conversion of the men themselves into 
the service their pay was measured by. 

As these reservists were therefore not enlisted men of the Navy at 
time of retirement they still are not. The mere placing of them 
pursuant to their separate retirement statute on an existing list with 
retired enlisted men of the Navy, known as the “ Retired list of the 
Navy,” in lieu of creating a separate list expressly for such reserv- 
ists, did not in itself operate to convert retired fleet naval reserv- 
ists by transfer borne on the list into retired enlisted men of the 
Navy, or, on the other hand, the retired enlisted men of the Navy 
on the list into retired reservists. They each for retirement pay pur- 
poses retained their class identity as theretofore. 2 

Men of the Navy go upon the list with three-fourths only of their 
active list pay—the pay that corresponds to the active duty pay of 
reserves—while these transferred men of the Fleet Naval Reserve go 
on the list with their full retainer pay. Acts of March 2, 1907, 34 
Stat., 1217; and August 29, 1916, supra. 

The retainer pay that thus becomes the retired pay of transferred 
fieet naval reservists is pay that became fixed and certain in amount 
by computation as required by the act of August 29, 1916, supra, viz, 
on the pay they were receiving as men of the Navy at time of their 
transfer from the Navy into the Fleet Naval Reserve, and which 
continued on as thus established until time of their retirement (sub- 
ject only to the exceptional conditions of section 6 of the act of May 
18, 1920, 41 Stat., 603). 

This full retainer pay with which these reservists are retired un- 
der their separate retirement statute is exclusively a reservist pay 
and a pay which reservists do not share in common with men of the 
Navy, it being a pay that men of the Navy never have received and 
which reservists receive separately and apart from that payable to 
them by correspondence with men of the Navy, viz, active duty pay 
for periods of service with the Navy. 

By the placing of these fleet naval reservists on a retired list with: 
full retainer pay rate the Congress thus assured to them the con- 
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tinuance of their full inactive duty pay as reservists for such inac- 
tive retired status, and in addition added thereto certain allowances. 
See act of August 29, 1916, supra. It has not since changed the 
retired pay thus bestowed upon them nor the basis for it—full re- 
tainer pay computed as prescribed in the act of August 29, 1916 
(subject only to the single exception thereto in section 5 of the act of 
May 18, 1920). 

Your question is therefore answered in the negative. See to this 
effect 12 MS. Comp. Gen., 1415, August 18, 1922; 2 Comp. Gen., 
85; 16 MS. Comp. Gen., 414, December 8, 1922. 


ARMY PAY—LONGEVITY—CREDIT FOR SERVICE IN NATIONAL 
GUARD RESERVE. 


Members of the Army Officers’ Reserve Corps while on active duty in the 
Militia Bureau are not entitled to credit for longevity pay purposes for 
service in the National Guard Reserve. 


Comptroller General McCarl to the Secretary of War, May 22, 1923: 


There has been received your letter of March 22, 1923, requesting 
decision as to the service Capt. William John Kelley, Infantry Offi- 
cers’ Reserve Corps, may count for longevity increase of pay while 
on active duty in the Militia Bureau, War Department, under para- 
graph 29 of Special Orders, No. 1, dated War Department, Wash- 
ington, D. C., January 2, 1923. 

The order under which Captain Kelley is on active duty provides: 


By direction of the President, Captain William John Kelley, Infantry Offi- 
cers’ Reserve Corps, Montpelier, Vermont, is placed on active duty, effective 
January 10, 1923, and is detailed under the provisions of section 81, national 
defense act, as amended, for duty in the Militia Bureau for a period of one 
year unless sooner relieved. He will proceed from Montpelier, Vermont, to 
Washington, D. C., reporting upon arrival to the Chief, Militia Bureau, for 
duty in his office. He will rank from January 10, 1923. Upon completion of 
his tour of duty Captain Kelley will be relieved from duty by the Chief, 
Militia Bureau, and will be directed to return to his home, reverting to in- 
active status upon his arrival thereat. The travel directed is necessary in the 
militia service. All expenses incident to this detail will be met from Militia 
sureau funds and are chargeable to procurement authority MB 60 P 2866, 
A. E. & T. NG-I, station No. 18. 


Section 81 of the national defense act, as amended by section 4 
of the act of September 22, 1922, 42 Stat., 1034, contains a provision 
that the President— 


* * * may also assign for duty in the Militia Bureau three officers who 


hold or who have held commissions in the National Guard and who at the 
time of assignment are reserve officers, and any such officer while so assigned 
shall receive out of the whole fund appropriated for the support of the 
National Guard the pay and allowances provided in the Pay Readjustment 
Act of June 10, 1922, for officers of the National Guard when authorized by 
law to receive Federal pay. 
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The “ reserve officers ” thus assignable are officers of the “ Officers’ 
Reserve Corps” previously mentioned in the section. 


The commissioned service of Captain Kelley to January 31, 1923, 
is stated to have been: 


Years. Mos. Days. 
National Guard, 2nd lieut., 1st lieut., and captain, Infantry, 


apt; BE. TO, Goa. BE, BOOBs nh isc 2 6 18 
National Guard Reserve, captain of Infantry, Apr. 1 to 

a a ne sa 8 ¥ 
National Guard, captain, Infantry, Dec. 8, 1922 to Jan. 
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On inquiry I am advised that in addition he was appointed as 
captain in the Officers’ Reserve Corps (Infantry) December 18, 
1922, effective December 20, 1922. 

The question is whether Captain Kelley is entitled to one-half 
time credit for longevity increase of pay for the period of 8 months 
7 days he held a commission as captain of Infantry in the Vermont 
National Guard Reserve. It is assumed that the service claimed 
has been verified by a report of the adjutant general of the State of 
Vermont and from the records of the Militia Bureau. 

Section 3 of the act of June 10, 1922, 42 Stat., 627, provides: 

That when officers of the National Guard or of the reserve forces of any of 
the services mentioned in the title to this act are authorized by law to receive 
Federal pay, those serving in grades corresponding to those of colonel, lieuten- 
ant colonel, major, captain, first lieutenant, and second lieutenant of the Army 
shall receive the pay of the sixth, fifth, fourth, third, second, and first periods, 
respectively. In computing the increase of pay for each period of three years’ 
service, such officers shall be credited with full time for all periods during 
which they have held commissions as officers of any of the services mentioned 
in the title of this Act, or in the Organized Militia prior to July 1, 1916, or in 
the National Guard, or in the Naval Militia, or in the National Naval Volun- 
teers, or in the Naval Reserve Force or Marine Corps Reserve Force, when 
confirmed in grade and qualified for all general service, with full time for all 
periods during which they have performed active duty under reserve commis- 
sions, and with one-half time for all other periods during which they have held 
reserve commissions. 

The second sentence of the section defines the service which may 
be counted for longevity increase of pay by “such officers”; i. e., 
“ officers of the National Guard or of the reserve forces of any of the 
services mentioned in the title of ” the act of June 10, 1922, described 
in the first sentence of the section. The provision for counting “ full 
time for all periods during which they have performed active duty 
under reserve commissions, and with one-half time for all other 
periods during which they have held reserve commissions ” refers 
to the “ reserve forces of any of the services mentioned in the title 
of” the act of June 10, 1922, and the National Guard is not men- 
tioned in the title thereof. 

Furthermore, the reserve commission contemplated in said section 


3 is one under which active duty in the service of the United States 
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may be performed. But this is not equally so of the National Guard 
Reserve. Sections 77, 78, and 111 of the national defense act, 39 
Stat., 202, the latter two as amended by the act of June 4, 1920, 41 
Stat., 782, 784, provide, in part, as follows: 


Sec. 77. ELIMINATION AND DISPOSITION OF OFFICERS. * * * Officers of said 
guard rendered surplus by the disbandment of their organizations shall be 
placed in the National Guard Reserve. Officers may, upon their own applica- 
tion, be placed in the said reserve. 

Sec. 78. * * * Provided, That members of said reserve, officers and 
enlisted men, when engaged in field or coast defense training with the active 
National Guard, shall receive the same Federal pay and allowances :.s those 
occupying like grades on the active list of said guard when likewise engaged: 
Provided further, That, except as otherwise specifically provided in this Act, 
no commissioned or enlisted reservist shall receive ary pay or allowances out 
of any appropriation made by Congress for National Guard purposes. 

* * * . * * * 


Sec. 111. NATIONAL GUARD, WHEN DRAFTED INTO FEDERAL SERVICE. * * * 
the President may * * * draft into the military service of the United 
States * * * any or all members of the National Guard and of the National 
Guard Reserve. All persons so drafted shall, from the date of their draft, 
stand discharged from the militia, * * * and shall be organized into units 
corresponding as far as practicable to those of the Regular Army or shall 
be otherwise assigned as the President may direct. The commissioned officers 
of said organizations shall be appointed from among the members thereof; 
officers with rank not above that of colonel to be appointed by the President 


alone and all other officers to be appointed by the President by and with 
the advice and consent of the Senate. 


An officer of the National Guard Reserve can be brought into the 
service of the United States only by draft under section 111, and 
when so drafted he does not serve under his commission in the 


National Guard Reserve but under an appointment by the President, 
pursuant to the terms of section 111. 

You are accordingly advised that service in the National Guard 
Reserve may not be counted for longevity increase of pay under 
section 3 of the act of June 10, 1922. Excluding such service in the 
case of Captain Kelley, he had on January 31, 1923, 2 years 8 months 
and 11 days’ service, and is not entitled to longevity credit until his 
service within the meaning of section 3 shall equal 3 years. 


LONGEVITY PAY—OFFICERS OF THE NAVAL RESERVE FORCE. 


Commissioned officers of the Naval Reserve Force, provisional and confirmed, 
when authorized to receive Federal pay, are entitled to count for longevity 
pay purposes under section 306, act of June 10, 1922, 42 Stat., 627— 

Full time for all periods during which in an active duty pay status for 
training while holding a provisional commission ; 

Full time for all active duty performed, under either provisional or con- 
firmed commission, in war or emergency declared by the President, for the 
time they have continued on active duty by proper authority following the 
expiration of their four-year enrollment and preceding their discharge or 
disenrollment and subsequent reenrollment; confirmed officers may count 
full time for all active service similarly performed in time of peace; 

Full time for active duty and one-half time for inactive duty for any part 
of the period antedating the confirmation for which the officer retroactively 
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ranks (for retainer pay purposes) as a confirmed officer; i. e., the period 
between the date the board in fact found him qualified for confirmation 
and the date of the execution, during his enrollment in which found quali- 
fied, of his commission of confirmation, notwithstanding said enrollment 
may have expired before his receipt of the confirmed commission ; 

Full time for active duty performed as commissioned officers of the Med- 
ical Reserve Corps of the Army or of the Navy from date of acceptance of 
commission until date of revocation thereof or abolition of such respective 
corps if the commission remained in effect until that event, and one-half 
time for all other periods during which such officers held commissions in 
such respective Medical Reserve Corps. 


Comptroller General McCarl to the Secretary of the Navy, May 22, 1923: 

I have your request of December 7, 1922, for decision of certain 
questions which arise as to the service which may be counted by com- 
missioned officers of the Naval Reserve Force in computing increase 
in pay for longevity under section 3 of the act of June 10, 1922, 42 
Stat., 627, which provides: 


That when officers of the National Guard or of the reserve forces of any of 
the services mentioned in the title of this act are authorized by law to receive 
Federal pay, those serving in grades corresponding to those of colonel, lieuten- 
ant colonel, major, captain, first lieutenant, and second lieutenant of the Army 
shall receive the pay of the sixth, fifth, fourth, third, second, and first periods, 
respectively. In computing the increase of pay for each period of three years’ 
service, such officers shall be credited with full time for all periods during which 
they have held commissions as officers of any of the services mentioned in the 
title of this Act, or in the Organized Militia prior to July 1, 1916, or in the Na- 
tional Guard, or in the Naval Militia, or in the National Naval Volunteers, or 
in the Naval Reserve Force or Marine Corps Reserve Force, when confirmed in 
grade and qualified for all general service, with full time for all periods during 
which they have performed active duty under reserve commissions, and with 
one-half time for all other periods during which they have held reserve com- 
missions. 


The increase of pay for each period of three years’ service is pro- 
vided for in section 1 of the act of June 10, 1922, 42 Stat., 626: 


Every officer paid under the provisions of this section shall receive an in- 
crease of 5 per centum of the base pay of his period for each three years of 
service up to thirty years: Provided, That the base pay plus pay for length of 
service of no officer below the grade of * * * captain of the Navy, or cor- 
responding grade, shall exceed $5,750. 


Your questions are answered in the order submitted: 


(a) May full time be allowed for all periods of service performed under a 
reserve commission while on active duty for training, in a provisional status? 

The act authorizes the counting of “ full time” for officers of the 
“reserve forces” when “ authorized by law to receive Federal pay ” 
for— 

* * ¥* all periods during which they have held commissions * * * jn 
the Naval Reserve Force or Marine Corps Reserve Force, when confirmed in 
grade and qualified for all general service, with full time for all periods during 
which they have performed active duty under reserve commissions, and with 


one-half time for all other periods during which they have held reserve com- 
missions. 


The act of August 29, 1916, 39 Stat., 587, prescribes three kinds of 
duty which are termed “ active duty,” viz, (1) in time of war or 
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during the existence of a national emergency, (2) periods of training 
for qualification and confirmation, and (3) periods for maintenance 
of efficiency after confirmation. To this the act of July 1, 1918, 40 
Stat., 711, adds periods of duty afloat in time of peace. Of these 
four kinds the periods of training for qualification and confirmation 
and for maintenance of efficiency after confirmation are purely 
training duties and for which the law authorizes active duty Fed- 
eral pay. 

Question (a) is answered that a reserve officer is entitled to count 
as “full time” all periods during which in an active duty pay 
status for training while holding a provisional commission. 

(b) May full time be allowed for all periods of active duty performed under 
a reserve commission during the interval between the date of expiration of one 
enrollment in the Naval Reserve Force and the date of reenrollment in that 
organization? 

An enrolled ofiicer of the Naval Reserve Force, whether provi- 
sional or confirmed, has obligated himself to serve in the Navy “ in 
time of war or during the existence of a national emergency, de- 
clared by the President,” and a confirmed enrolled officer has obli- 
gated himself to perform any duty afloat “for any period of time 
for which his services may be required,” if ordered by the Secre- 
tary of the Navy to perform it and he consents so to do. Acts of 
August 29, 1916, 39 Stat., 587, 588; July 1, 1918, 40 zd., 711; and 
June 4, 1920, 41 zd., 834. It has accordingly been held that when 
these officers are on such active duty at the expiration date of the 
four-year period of their enrollment and are continued in its per- 
formance thereafter for short intervals prior to reenrollment that the 
service subsequent to the expiration of the four-year enrollment 
period was service under and as a part of said enrollment not with- 
standing its exact date may have theretofore elapsed. 26 Comp. 
Dec., 900; 2 MS. Comp. Gen., 506, October 12, 1921; 1 éd., 716, Sep- 
tember 1, 1921; 1 Comp. Gen., 383. 

Question (0) is accordingly answered that enrolled officers, whether 
provisional or confirmed, may count as “full time” active duty 
they have performed in war or emergency declared by the President 
either as provisional or confirmed officers-for period they have been 
continued on active duty by proper authority following the expira- 
tion date of their four-year enrollment and preceding their dis- 
charge or disenrollment therefrom and subsequent to reenrollment, 
and enrolled confirmed officers may count as “ full time” active duty 
similarly performed in time of peace. See in this connection Bennett 
v. United States, 19 Ct. Cl. 379, 380. 


(c) May full time be allowed for all periods of commissioned service in an 
inactive duty status in the Naval iteserve Force while confirmed in the grade 
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and qualified for all general service from the date upon which the board re- 
ported upon the officer’s qualification for confirmation under the following 
circumstances: 

When an officer of the Naval Reserve Force, while holding a provisional com- 
mission, is found qualified by an examining board for confirmation in rank and 
pursuant to such finding is, on a later date during his current enrollment, 
issued a confirmed commission effective from the date on which the examining 
board reported the officer qualified for a confirmed rank? 


The date on which the officer qualified and the date to which he 
in fact takes retroactive confirmed rank for retainer pay purposes 
is the date he established his qualification for the confirmation before 
the last examining board before which he appeared during said 
enrollment for the purpose, as evidenced by the date that board in 
fact found him thus qualified—provided he on that date had per- 
formed the requisite sea duty, and otherwise at such later date of 
rendering the required sea service. See in this connection 2 Comp. 
Gen., 278; 2 id., 428. Also 26 Comp. Dec., 668. 

Notwithstanding, however, he, when confirmed thus retroactively, 
ranks as confirmed, the service in fact rendered by him in the interim 
between the dates of his establishment of such qualification and 
actual confirmation by commission is rendered as a provisional 
officer. 

Question (c) is answered that for any part of the period ante- 
dating the consummation of the confirmation for which an officer 
confirmed in grade and qualified for all general service retroactively 
ranks as a confirmed officer and during which he in fact has served 
as a provisional officer “ full time” for active duty will be allowed 
and “one-half” for inactive duty. 14 Comp. Dec., 380. 

(d) Under the circumstances outlined in (c) above, in cases where an 
officer’s provisional enrollment has expired prior to receipt by him of the con- 


firmed commission, may full time be counted from the date of such qualifica- 
ti 1 to the date of expiration of his enrollment? 


The statutes do not define of what the confirmation of a provi- 
sional officer in his grade shall consist, thus leaving to the adminis- 
trative authorities the establishment of the procedure for the pur- 
pose. The statutes do, however, require that members of the Naval 
Reserve Force “appointed to commissioned grades shall be com- 
missioned by the President alone.” Act of August 29, 1916, 39 
Stat., 587. 

The practice as to these appointments to commissioned grades in 
the Naval Reserve Force appears to have been for an appointment 
to a provisional grade to issue in the form of a short commission, 
signed by the Chief of the Bureau of Navigation or on his behalf, 
for an oath to be administered, and later, following the qualification 
of the officer for confirmation in his provisional grade and for the 
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purpose of the accomplishment or consummation of the confirmation 
itself, for a second appointment in the form of a larger and more 
elaborate commission to the grade to issue, signed “ By the Presi- 
dent,” per the Secretary of the Navy, for this later commission to 
be forwarded to the officer, and for the oflicer upon its receipt to 
execute an oath of office and a formal acceptance and to forward the 
same to the department. 

The answer to question (d) involves, therefore, the determination 
of whether the confirmation is accomplished and complete upon the 
date of the execution of this second commission, the acceptance 
by the officer of the confirmed grade being presumed and implied 
from said date, or from the later date of the execution of the oath 
and formal acceptance by the officer following his receipt of the 
commission of confirmation. 

After careful consideration of the matter it is concluded that 
the acceptance of the formal commission of confirmation may be 
presumed and implied as of and from the actual date of its execution, 
as has occurred in the cases of promoted regular officers, at least, 
in the absence of evidence counteracting such implied acceptance. 
See 15 Comp. Dec., 64; 22 éd., 518. 

Question (d@) is accordingly answered that under the circumstances 
outlined in (c) the date from which the officer may retroactively 
rank as confirmed for retainer pay purposes is the date of the actual 
execution of his confirmed appointment in the form of the commis- 
sion issued for the purpose, as distinguished from the date of the 
officer’s receipt of said commission, provided said commission be in 
fact executed prior to the separation of the officer from the enroll- 
ment in which serving when he qualifies for said confirmation, and 
that for the retroactive period of confirmed rank for retainer pay 
purposes intervening between date of his establishment of his quali- 
fication for the confirmation and the consummation of the confirma- 
tion by the execution of his commission of confirmation, during 
which the officer has in fact served as a provisional officer, “ full 
time ” for active duty will be counted and “ one-half” for inactive 
duty, and for time served in said enrollnient on and after the date 
of the execution of the commission of confirmation (as distinguished 
from date of retroactive rank appearing in it) “ full time” may be 
counted for either active or inactive duty, 

(e) May full time be allowed for all periods of active duty while holding 
commission in the Medical Reserve Corps of the Army and in the Medical 


Reserve Corps of the Navy, with one-half time for all other periods during 
which a commission was held in either of these organizations? 


The provision of section 3, “ with full time for all periods during 
which they have performed active duty under reserve commissions, 
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and with one-half time for all other periods during which they have 
held reserve commissions ” has equal application to officers of “ the 
reserve forces of any of the services mentioned in the title of this 
act.” The services mentioned in the title of the act of June 10, 1922, 
are the Army, Navy, Marine Corps, Coast Guard, Coast and Geo- 
detic Survey, and Public Health Service. 

The Medical Reserve Corps of the Army established by the act of 
April 23, 1908, 35 Stat., 66, and the Medical Reserve Corps of the 
Navy, established by the act of August 22, 1912, 37 Stat., 344, each 
constituted a part of the Medical Department of the respective serv- 
ices, the officers holding office under commission. 

Question (e) is answered that from date of acceptance of commis- 
sion to date of revocation thereof or until abolition of the respective 
Medical Reserve Corps in the event the commission remained in 
effect until that event “ full time ” may be counted by officers of the 
Naval Reserve Force for all periods of active duty performed as 
commissioned officers of the respective Medical Reservé Corps and 
“ one-half time ” for all other periods during which such officers held 
commissioned grades in said Medical Reserve Corps. 


NATIONAL GUARD DRILL PAY. 


Drills of a portion of a National Guard Company independently of the or- 
ganization as a whole are not drills for which the enlisted men so drilling 
are entitled to drill pay, nor can the enlisted men so drilling be counted 
as present at the drills of their organization held at the same time but 
at a different place when computing the proportion of the enlisted strength 
present at prescribed drills to determine the right of the officers to pay. 


Comptroller General McCarl to Lieut. Col. Samuel B. McIntyre, United 
States Army, May 23, 1923: 


There has been received by your sixth indorsement of April 3, 
1923, with request for decision, pay roll for armory drill for Com- 
pany A, One hundred and thirty-second Engineers, Pennsylvania 
National Guard, for the quarter ended December 31, 1922. 

The company was organized at, and its company rendezvous or 
home station is Altoona, but it appears that the quarter involved 
some of the enlisted men of the company who reside at Williamsburg 
attended only one drill of the company at Altoona, meeting to- 
gether and drilling at Williamsburg on the other dates for the 
ordered and prescribed drills of the company. Two questions are 
presented: (1) Whether the officers of the company who attended 
drills only at Altoona are entitled to pay; that is, whether the 
Williamsburg contingent shall be included in, or excluded from, 
the enlisted strength of the company in determining whether 60 
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per cent of the enlisted strength of the company attended the drills 
of the company at Altoona; and (2) whether the enlisted men 
who drilled at Williamsburg are entitled to pay for the drills at- 
tended there. 

Per Tables of Organization No. 68-P, December 13, 1920, Com- 
pany Combat Engineer Regiment (peace strength), consists of 4 
headquarters section of 20 enlisted men and two platoons of 35 
enlisted men each, a total of 90, and 3 officers. While “ Tables of 
Organization of National Guard Engineer Lettered Companies ” 
(M. B. Circular Letter No. 1, 1921) authorize a reduced strength 
for recognition, it is not material in this connection, as the roll shows 
that Company A during the quarter involved consisted of 89 en- 
listed men and 3 officers. The Williamsburg contingent consisted of 
1 staff sergeant, 2 corporals, 4 privates first class, and 11 privates, 
total 18, while that part of the company which drilled at Altoona 
consisted of 3 officers and 71 enlisted men. 

No orders or other authority under which certain of the enlisted 
men drilled at Williamsburg are submitted. The roll bears the fol- 
lowing certificates signed by a Regular Army officer on duty with 
the National Guard of Pennsylvania: 

I certify that the enlisted men whose names appear below constitute a 
platoon of Co. A, 132d Engineers, Pa. N. G. (stationed at Altoona, Pa.), and 
they reside at Williamsburg, Pa. All the drills ordered for this platoon during 
this period except the one held on Oct, 17th, 1922, were held at Williamsburg, 
Pa., under the supervision of a noncommissioned officer, the remainder of the 
company drilling at Altoona on the same night. On Oct. 17, 1922, this platoon 
drilled with the remainder of the company at Altoona, Pa. The pay of officers 
is dependent on the question as to whether or not the drills conducted by this 
platoon comply with the law. 

From what has been stated it is apparent that the Williamsburg 
contingent was but a part of a platoon, as the strength of the com- 
pany shown on the roll indicates that there were available 69 en- 
listed men for the platoons, giving one platoon 35 men and the other 
34, while there were but 18 men in the Williamsburg contingent 
represented as having drilled as a platoon. 

The national defense act contemplates a Federal recognition of 
National Guard units before the members thereof are entitled to 
the benefits of the act. See sections 60 and 74 as amended by the 
act of June 4, 1920, 41 Stat., 780-781. Paragraph 101 of National 
Guard Regulations, 1922, provides: 

101, “ Federal recognition” is the acceptance by the Federal Government, as 
National Guard, of officers or a body of enrolled officers and men who have 
complied with the provisions of the national defense act and who are entitled 


to the benefits of the act. After Federal recognition has been extended to a 
unit it has a Federal status in addition to its State status, and no change of 
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station will be made nor will an organization be disbanded or consolidated 
with another organization without the express authority of the Secretary of 


War. 
The first subparagraph of paragraph 445 provides: 


In order to receive credit for drill, a member of an organization must drill 
or participate in exercises with his own organization. However, the personnel 
of headquarters and service companies is such as to permit certain exceptions 
to be made to this regulation without loss of efficiency in the training of these 
organizations, The exceptions authorized are fully stated below: * * *. 

None of the exceptions includes a platoon of a lettered company 
of a combat Engineer regiment. From what appears it is deduced 
that Company A was recognized as an entire unit at Altoona; and 
that no authority was secured from the Secretary of War for a 
change of station to Williamsburg of a portion of one platoon of 
the company. Under paragraph 445 the drill of a portion of the 
organization independently of the organization as a whole is not a 
drill for which credit is authorized. And see also 1 Comp. Gen., 585. 

Whether, therefore, the Williamsburg contingent drilled at Wil- 
liamsburg without authority and of their own volition, or with the 
permission of the company commander, they are not entitled to 
credit therefor, as the contingent has no status as a platoon so as 
to constitute a platoon their organization. Their organization is 
the company and its home station is Altoona. 

It is suggested, however, that the requirement that enlisted men 
must attend 60 per cent of the ordered and prescribed drills of their 
organization to be entitled to pay under section 110 of the national 
defense act as amended by the act of June 4, 1920, is modified by the 
last two provisos of the first paragraph of the section, as follows: 

* * * Provided further, That the proviso contained in section 92 of this 
Act shall not operate to prevent the payment of enlisted men actually present 
at any duly ordered drill or other exercise: And provided further, That periods 
of any actual military duty equivalent to the drills herein prescribed (except 
those periods of service for which members of the National Guard may become 
lawfully entitled to the same pay as officers and enlisted men of the corre- 
sponding grades in the Regular Army) may be accepted as service in lieu of 
such drills when so provided by the Secretary of War. 

As to the first proviso quoted, it has reference to enlisted men who 
report for drill at the organization rendezvous for an ordered and 
prescribed drill, and has no application to a drill of enlisted men, 
a portion of an organization, without authority and away from the 
organization rendezvous. 

As to the second proviso, there is no suggestion that the Secretary 
of War has established any regulations thereunder authorizing the 
drill of a contingent of an organization as the equivalent of a drill 
of the organization, and apparently such a regulation would not 
be in conformity with the law. The “ actual military duty equivalent 
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to the drills” contemplated is a military duty performed by the 
entire organization in lieu of the drills, and the equivalent duty to 
be accepted in lieu of drills has been defined by paragraph 928(i) of 
National Guard Regulations, 1922. 

The men composing the Williamsburg contingent are not entitled 
to pay for the drills attended at Williamsburg, not having attended 
a drill of their organization. It is also obvious that the men 
were members of the company and are required to be included in 
ascertaining the enlisted strength of the company for the purpose of 
determining whether 50 per cent of the commissioned strength and 
60 per cent of the enlisted strength were present at a prescribed 
drill entitling the officers present to pay therefor. 

The pay rolls are returned herewith and payment thereof is au- 
thorized only in so far as individual payments do not conflict with 
what has been herein said, and are otherwise correct. 


PAYMENT OF SALARY OF EMPLOYEE OF CUSTOMS SERVICE 
FROM PRIVATE SOURCES. 


The payment of the salary and expenses of a customs agent by a private person 
or association of persons, as an inducement for his assignment to particu- 
lar line of investigation, either directly to the employee or indirectly by 
reimbursement to the appropriations from which his salary and expenses 
are paid, is prohibited by the act of March 3, 1917, 39 Stat., 1106. 


Comptroller General McCarl to the Secretary of the Treasury, May 23, 1923: 


I have your letter of April 17, 1923, requesting decision whether 
assignment of a customs agent exclusively to the single line of in- 
vestigating smuggling of jewelry, upon condition that the American 
Jewelers’ Protective Association will pay his salary and expenses 
for one year, would be a violation of the provisions of the act of 
March 3, 1917, 39 Stat., 1106, against payment of the salary of a 
Government official or employee or contribution thereto by any 
person, association, or corporation. 

The statute provides: 


That on and after July first, nineteen hundred and nineteen, no Government 
official or employee shall receive any salary in connection with his services 
as such an official or employee from any source other than the Government 
of the United States, except as may be contributed out of the treasury of any 
State, county, or municipality, and no person, association, or corporation shal 
make any contribution to, or in any way supplement the salary of, any Gov- 
ernment official or employee for the services performed by him for the Govern- 
ment of the United States. Any person violating any of the terms of this 
proviso shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than $1,000 or imprisonment for not 
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Jess than six months, or by both such fine and imprisonment as the court may 
determine. 

The statute applies equally to salary payments by outside parties 
‘directly to the official or employee and indirectly by way of reim- 
bursement of the appropriation for payments made by the Govern- 
ment. The plan also is objectionable in that it augments the 
appropriation to the extent of the reimbursement. 26 Comp. Dec. 43. 

Assignment of the agent to this special line of investigation is a 
matter of administrative discretion, but if he is so assigned there 
is no authority of law for an arrangement providing for collecting 
his salary or expenses from the American Jewelers’ Protective Asso- 
‘ciation. 


PURCHASE OF DRINKING WATER. 


‘Where a purchase of drinking water is premised upon unwholesomeness of 
the available supply of water, evidence of that fact must be either a reli- 
able bacteriological report showing positively the presence of unhealthy 
bacteria, or such as indicates a pollution by an infectious medium, or the 
justification must be rested upon the unequivocal report of a local health 


officer. 
‘Comptroller General McCarl to the Secretary of Agriculture, May 24, 1923: 

I have your letter dated May 4, 1923, requesting review of so much 
of voucher 31338, settlement M. F. O. 12479, dated March 9, 1923, 
as made payment of $7 for 100 gallons drinking water furnished by 
the Glenwood-Inglewood Co. to the Federal grain supervision 
branch, at 404 Flour Exchange Building, Minneapolis, which was 
disallowed as a charge upon the public funds because of being in the 
nature of a personal expense. 

The purchase of drinking water is, ordinarily, a personal matter, 
and the expense may only be allowed upon the ground of necessity. 

It has been recognized as a duty upon the Government to supply 
drinking water where none is available in the offices or other public 
quarters or where that furnished is unwholesome or not potable. 

In the present case it is disclosed that water is furnished to the 
tenants of that building from an artesian well, but it is alleged that 
the water was unfit for human consumption. Reports upon the wa- 
ter were furnished by the health department of Minneapolis in 1919, 
and in May and June, 1922, supplemented by analysis of the bac- 
teriological laboratory of the board of health. One sanitary analy- 
sis, dated July 16, 1919, shows “ bacteria, 40 per cubic centimeter of 
water, colon present. Remarks: Chlorine, 68 parts per million; not 
safe for drinking purposes.” “Colon” is explained to mean sew- 
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erage contamination or carelessness in collecting sample. A report 
dated June 20, 1922, shows “Colonies 6, gas 20 per cent, 25 cubic 
centimeters water, dextrose broth 15 per cent, methyl red x, sac- 
charose, negative.” 

A report dated May 20, 1922, by W. F. Reasner, assistant commis- 
sioner of public health, city of Minneapolis, states: 

The sample of tap water taken at your office May 16 has been examined and 
found not to comply with the city ordinance. The well water shows an abun- 
dance of chlorine and nitrites. The result of this sample would indicate this 
water to be unsafe for human consumption. 

Condemnation of this water is presumed to be predicated upon the 
analyses through indicating the foreign matter isolated as conclusive 
of unhealthfulness. There is a showing of bacteria, and also 
nitrites, so it is stated, indicating decomposition‘of organic matter of 
some kind, and it is assumed the conviction of an unsatisfactory con- 
dition was influenced more or less by these reports. 

Probably all water, other than boiled water, contains some bac- 
teria, but water is not by that fact alone necessarily rendered un- 
healthy for the reason that not all bacteria are noxious, and the 
nature of the bacteria found is not definitely indicated as pernicious. 
If “ colon ” in the one report means that colon-bacillus is found, then 
such a result would indicate sewerage pollution, and the disclosure is 
impressive. 

Whether or not the sanitary analyses are clearly decisive of un- 
healthy water, it is proper that the responsibility for any conclusions 
to that effect be placed upon the report of the assistant commis- 
sioner that the water is “ unsafe for human consumption.” 

Upon this condition, and to allow the benefit of a doubt as to the 
healthfulness of the artesian water, the sum of $7 will on review be 
now allowed; but this exposition of the case will exhibit the neces- 
sity of requiring that where a purchase of drinking water is pre- 
mised upon unwholesomeness, the evidence of that fact must be 
either a reliable bacteriological report showing positively the pres- 
ence of unhealthy bacteria, or such as indicates a pollution by an 
infectious medium, or else the justification be rested upon the un- 
equivocal report of a local health officer. 

Voucher 81197, settlement 11932, for $4.20, also the subject of 
appeal, appears only to have been suspended; therefore the sum in- 
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volved will likewise be admitted in a subsequent settlement in accord- 
ance with the reasons stated herein. 































RECOVERY OF UNPAID ALLOTMENTS OF ARMY PAY. 





The making of a class “E” allotment under the act of March 2, 1899, 30 Sizut., 

981, by an enlisted man of the Army vests no property right in the allottee 
unless and until the allotment has been paid by the collection or negotia- 
tion of the check by the allottee, and when such checks have been returned 
unclaimed and covered into “ Outstanding liabilities ” the amounts thereof 
are properly payable to the soldier making the allotment. 





Decision by Comptroller General McCarl, May 26, 1923: 
Will Rowe has requested review of settlement No. W-156376, this 
office, dated December 8, 1922, allowing him $7 as refund of class 
“FE” allotment deducted from his pay as private, United States 
Army, and not received by the allottee. 
The Finance Officer of the Army has reported that claimant exe- 
cuted class “ E ” allotment as follows: 






Allottee: Elliott Rowe, Rochelle, Ga. 
Rate: $7.00 per month for 60 months. 

Effective: August 1, 1918. 

Paid to include: June 30, 1919, date of discontinuance. 

Check for the month of June returned and cancelled. 

The allowance made by the settlement represented the $7, amount 
of check for June, 1919, returned and canceled. 

It now appears from the records of this office that the following- 
described checks issued in payment of said allotment were returned 
unclaimed and amounts thereof have been covered into the Treasury 
to the credit of “ Outstanding liabilities” under the provisions of 
section 306, Revised Statutes: 


tense Wl Disbursing 
Check No. | Amount. Dated. officer, 










b January 2, 1919... 
sib . February 1, 1919... 
ot 28. June 9, 1919 





Section 306, Revised Statutes, provides that the amount of the 
checks covered into the appropriation account “Outstanding liabil- 
ities ” after three years shall be carried to the credit of the parties 
in whose favor such checks issued or to the persons who are entitled 
to receive pay therefor. 
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Class “E” allotments made by enlisted men of the Army are 
those executed voluntarily under the act of March 2, 1899, 30 Stat., 
981, for the support of their families or relatives, for their savings 
or for other purposes, and have never carried allowances or other 
obligations of the Government. They are revocable at the will of 
the allotter and vest no property right in the allottee-unless and until 
they have been paid to the allottee. As checks must be collected or 
negotiated by the payee before payment may be considered as law- 
fully made so as to vest any property right to the proceeds in the 
payee, the amount of these checks which were not negotiated or 
collected by the payee prior to his death is for restoration to the pay 
account of the soldier making the allotment, and no portion thereof 
constitutes assets of the deceased allottee’s estate. 10 Comp. Dec., 
208; 24 id., 521; 26 id., 855. 

In this case, therefore, the fact that the checks were all returned 
and the aggregate amount thereof covered into “Outstanding liabil- 
ities ” is conclusive proof that the allottee did not acquire any title 


to the proceeds, and the record of the deductions from the pay of 
the claimant constitutes sufficient proof of his ownership in the 
proceeds. 

Upon review of the matter there is certified the sum of $70 addi- 
tional due claimant, payable under the appropriation account “Out- 


standing liabilities.” 


CHIPPEWAS IN MINNESOTA FUND—APPROPRIATIONS IN 
SPECIFIC TERMS. 


. 

The “ Chippewas in Minnesota fund” created by the act of January 14, 1889, 
25 Stat., 645, as a permanent fund to be credited with the proceeds from 
the sale of certain lands and timber belonging to the Chippewa Indians, 
is not subject to expenditure unless and until appropriated by Congress; 
accordingly the transfer thereto from the general fund of the Treasury of 
the amount found due the Chippewas for their lands embraced in the 
Minnesota National Forest and certified to the Secretary of the Treasury 
in accordance with the act of May 23, 1908, 35 Stat., 268-271, does not 
constitute an appropriation of the money out of the Treasury such as is 
required by the act of July 1, 1902, 32 Stat., 560, to be authorized by Con- 
gress in specific terms. 


Comptroller General McCarl to the Secretary of the Treasury, May 26, 1923: 

I have your letter of May 12, 1923, requesting decision whether 
the act of May 23, 1908, 35 Stat., 268-271, relative to the purchase of 
forest lands by the United States from the Chippewa Indians of 
Minnesota, provides the appropriation out of which the amount 
found due the Indians in accordance with the terms of the act may 
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be transferred from the general fund of the Treasury to the credit 
of the Indians. 

The act of January 14, 1889, 25 Stat., 645, opened to sale and 
homestead certain lands belonging to the Chippewa Indians in the 
State of Minnesota and created a permanent fund in the Treasury 
which has beer’ designated “Chippewas in Minnesota fund,” to the 
eredit of which all money accruing from the disposal of said lands, 
less expenses, was required to be deposited. This fund was to draw 
interest at the rate of 5 per cent per annum for 50 years, the interest 
to be payable to the Indians in the manner prescribed by the act. 
The permanent fund was to remain intact except when otherwise 
appropriated by Congress. The act of June 27, 1902, 32 Stat., 400, 
and other acts, have provided certain amendments relative to the 
procedure in disposing of the land and timber but made no change 
in the character of the permanent fund. 

The act of May 23, 1908, 35 Stat., 268-271, here brought particu- 
larly in question, created the forest reserve, now known as the Minne- 
sota National Forest, embracing lands belonging to the Chippewa 
Indians, and prescribed the manner for disposal of a portion of the 
timber and for payment for the timber and land by the United States. 
A commission of three members was authorized, one to be designated 
by the President, one by the Secretary of the Interior, and one by the 
Indians, to appraise the value of the timber and land belonging to 
the Indians. The findings of the commission were required to be ap- 
proved by the Secretary of the Interior and certified by him to the 
President of the United States, from which findings an appeal, 
within 60 days, was allowed the Indians. The act further provided: 

At the end of said sixty days, if no appeal has been taken or if an appeal 
las been taken, then, upon the determination thereof by the President, the Sec- 
retary of the Interior shall certify the amount found by said commissioners, or 
if modified by the President the amount determined by him, to the Secretary 
of the Treasury, who shall thereupon plage such amount fo the credit of all 
Chippewa Indians in the State of Minnesota as a part of the permanent fund 
of said “All of the Chippewa Indians in the State of Minnesota” provided 
for in an Act of Congress entitled “An Act for the relief and civilization of the 
Chippewa Indians in the State of Minnesota.” approved January fourteenth, 
eighteen hundred and eighty-nine, and the Acts supplementary thereto, and the 
amounts so certified to the Secretary of the Treasury shall draw interest at the 
rate of five per centum per annum, pursuant to the terms of said Acts. 

In accordance with this act, the commission certified to the Secre- 
tary of the Interior January 16, 1923, the total sum of $1,490,195.58 
as due the Chippewa Indians, and these findings were finally ap- 
proved by the President April 9, 1923, and that amount certified to 
you April 14, 1923, by the Secretary of the Interior. 

Your doubt arises because of the requirement in the act of July 1, 
1902, 32 Stat., 560, that an act must “in specific terms” declare an 
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appropriation to authorize the withdrawal of money from the gen- 
eral fund of the Treasury. See also act of June 30, 1906, 34 Stat., 764. 

The enactment of May 23, 1908, was intended to provide the fulf 
authority and complete procedure for transferring the purchase price 
of the forest reserve created thereby from the general funds of the 
Treasury to the credit of the Chippewa Indians of Minnesota for 
their use in accordance with the laws then in force. It was an au- 
thority to make the necessary book entries to transfer the moneys 
from one account to another, and although the vehicle of accomplish- 
ing this may be an appropriation warrant, the authority for such 
book entries although desirable is not necessarily required to be in 
appropriation language necessary to authorize uses of moneys 
through appropriation. The purposes for which such fund is avail- 
able and the manner in which the money shall be paid out are pro- 
vided by the earlier act and there would appear to have been no neces- 
sity for a more specific appropriation in the act of 1908. 

Your question is answered in the affirmative. 


AMPLIFIERS IN PUBLIC BUILDINGS. 


Amplifiers may be regarded as mechanical equipment, and when the installation 
thereof is necessary in connection with the reasonable and proper use of 
public buildings the expense of installation may be paid from the appro- 
priation for “ Mechanical equipment for public buildings.” 

Comptroller General McCarl to the Secretary of the Treasury, May 29, 1923: 

I have your letter of May 21, 1923, requesting decision whether 
the appropriation “ Mechanical equipment for public buildings, 
1923,” is available for the expense of installing amplifiers in public 
buildings occupied by Federal courts. 

The appropriation in question is made in the act of February 17, 
1922, 42 Stat., 385, and is specifically made available “ for installa- 
tion and repair of mechanical equipment in all completed and occu- 
pied public buildings under the control of the Treasury Department.” 

I am of opinion that amplifiers may be regarded as mechanical 
equipment within the meaning of the term as used in the appropria- 
tion and have to advise that if the installation of said amplifiers is 
deemed necessary in connection with the reasonable and proper offi- 
cial use of the public building for the purpose for which it was. 
intended the appropriation in question is available for their in- 
stallation. 
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LEAVE OF ABSENCE—SUBSTITUTE POSTAL CLERKS. 


Substitute clerks and carriers in post offices and substitute railway postal 
clerks are not entitled to either annual or sick leave with pay. 


Comptroller General McCarl to the Postmaster General, May 29, 1923: 


I have your letter of May 19, 1923, requesting decision whether 
substitute clerks and carriers in post offices and substitute railway 
postal clerks are entitled to annual and sick leave with pay. 


With reference to such employees you state that “substitute rail- 
way postal clerks are paid a proportionate part of the annual rate 
of salary for service actually performed” and that “substitutes in 
post offices are paid on an hourly basis, which is not based on an 
annual rate of salary.” 

The granting of leave of absence with pay to employees in the 
Postal Service is provided for under provisions in the act of June 
5, 1920, 41 Stat., 1052, as amended by section 3 of the act of June 
19, 1922, 42 Stat., 660, as follows: 

Hereafter employees in the Postal Service shall be granted fifteen days’ 
leave of absence with pay, exclusive of Sundays and holidays, each fiscal year, 
and sick leave with pay at the rate of ten days a year, exclusive of Sundays 
and holidays, to be cumulative for a period of three years, but no Sick leave 
with pay in excess of thirty days shall be granted during any three con- 
secutive years. Sick leave shall be granted only upon satisfactory evidence of 
illness and if more than two days the application therefor shall be accom- 
panied by a physician’s certificate. 

The fifteen days’ leave shall be credited at the rate of one and one-quarter 
days for each month of actual service. 

It appears that the interpretation placed upon these provisions 
by the Post Office Department is that said provisions have no ap- 
plication to substitute employees, and I concur in that interpreta- 
tion. 

There would appear to be neither justification nor reason for grant- 
ing leave of absence to substitute employees; that is to say, employees 
whose service is not continuous and who work only at intervals as 
their services may be required. The theory upon which leaves of 
absence are authorized is not that the employees may receive a 
gratuity in the form of pay without service but that the employee 
may be relieved from continuous service without loss of pay. If 
the terms of the employment are such that continuous service and 
continuous pay are not contemplated there can be no occasion for 
the granting of leave, and it must be assumed that the law was not 
intended to provide for leave with pay in such cases. The substitute 
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is employed in the place of another, and it would be an anomalous 
situation to place such substitute on leave. 
The question submitted is answered in the negative. 


CIVIL RETIREMENT—TEMPORARY EMPLOYEES. 


Temporary employment limited to a particular job or for a specified short 
period does not, as a general rule, entitle the employee to any rights under 
the retirement act of May 22, 1920, 41 Stat., 614, as amended, and the com- 
pensation for such temporary service should be paid without deducting 
therefrom the percentage for the civil-service retirement fund. 


Comptroller General McCarl to the Secretary of War, May 29, 1923: 

I have by reference from the Quartermaster General per an in- 
dorsement dated May 5, 1923—QM. 230.64-B-Civ. C. Ft. Eustes, 
Va.—a request for “ instructions as to whether (retirement) deduc- 
tions should be made from the basic pay or compensation of unclassi- 
fied employees who are hired temporarily and not for regular or 
indefinite employment under the provisions of the labor regulations.” 

The question is submitted because of suspensions in disbursing 
accounts of amounts equal to retirement percentages not deducted 
from the pay of certain civilian employees apparently subject to the 
provisions of the act of May 22, 1920, 41 Stat., 614, an amendment 
thereof by the act of June 17, 1922, 42 Stat., 651, and Executive order 
of June 7, 1922, it appearing that the question whether the com- 
pensation of the employees is subject to retirement deductions arises 
because the employment is of a temporary nature. 

A temporary service limited to a job, or for a specified short serv- 
ice, is incompatible with the fundamental idea of the retirement act, 
which is premised upon rights accruing from longevity and 
hence as deductions in case of such temporary engagement could 
be productive of no ultimate benefit, and involve useless trouble and 
expense, no deductions should be made from the compensation of 
such positions. This was the ruling of the former Comptroller of the 
Treasury, 26 Comp. Dec., 1079, and it is affirmed. 

Regarding the suspensions in question, action upon an item ordi- 
narily leaves it open to permit of the filing of such evidence or expla- 
nation as may be desired for the purpose of establishing the legality 
of the particular disbursement. The accounts submitted to the 
General Accounting Office depend for audit upon such evidence as 
is furnished by the status of particular employees within the pur- 
view of the retirement act, and where this is not disclosed it becomes 
necessary in the interest of safe and orderly accounting to withhold 
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credit for the proper evidence that will establish the correctness of 
the compensation paid. The furnishing of evidence of a temporary 
or intermittent service will, in accordance with the principles stated 
herein, be sufficient to pass for payment without deductions the com- 
pensation otherwise due. As to status of other classes of employees 
distinguished by different conditions which may require an adminis- 
trative determination, it is proper in all undetermined cases to with- 
hold the retirement percentage pending settlement of the status. 
See 14 MS. Comp. Gen., decision 858, of October 16, 1922. 


JURISDICTION OF GENERAL ACCOUNTING OFFICE. 


The opinion of the Attorney General that the “ Employees’ Compensation 
Commission has the power by virtue of the act under which it was 
created to construe the terms of said act, and that any construction so 
rendered is final and beyond interference by other governmental officials,” 
is not controlling upon the General Accounting Office. 

The Attorney General may not review the decisions of this office and over- 
ride a decision rendered to the Employees’ Compensation Commission on 
its submission, wherein was denied authority to pay from public funds 
certain awards of the commission made contrary to the provisions of the 
act of September 7, 1916, 39 Stat. 742. 

Broad discretion is vested in the Employees’ Compensation Commission by the 
act of September 7, 1916, in the exercise of which this office is not con- 
cerned, but there is nu power given the commission hy said act or other- 


wise to disregard the provisions of the law in making payments from 
public funds. 


For the character of awards which may and may not be paid from public 


funds, see decisions of this office of July 5 and September 23, 1922, 2 Comp. 
Gen. 6, 224. 


Comptroller General McCarl to the President, May 29, 1923. 

I thank you for the copy of the opinion of the Acting Attorney 
General dated May 16, 1923, relative to the powers of the United 
States Employees’ Compensation Commission, sent me by Mr. 
Christian on May 17, at your direction. 

I have examined the opinion most carefully, but there appears no 
occasion for its rendition unless the Department of Justice is to be 
understood as intending indirectly to review decisions of this office 
and override a formal decision rendered to the Employees’ Com- 
pensation Commission on its submission, wherein was denied au- 
thority to pay from public funds awards of the commission in 
conflict with the provisions of the act of September 7, 1916, 39 Stat. 
742. In thus assuming I have in mind, among other matters, a recent 
opinion of the Attorney General to the Secretary of War as to the 
matter of procedure for payment of claims and demands of carriers 
for transportation service, unfortunately accepted by certain ad- 
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ministrative offices, notably the Departments of War, Navy, Interior, 
and Agriculture, as sanctioning disregard of General Regulations 
No. 13 issued by this office November 25, 1922, and resulting in over- 
payments by disbursing officers aggregating vast sums, much unnec- 
essary work, confusion in the accounts of the Government and the 
carriers, and a most unbusinesslike procedure. Such overpayments 
are, of course, being worked out in the audit of the disbursing ofli- 
cers’ accounts and charged back or otherwise recovered for the 
Government. 

The conclusion announced by the Acting Attorney General in the 
present matter is that the “ Employees’ Compensation Commission has 
the power by virtue of the act under which it was created to construe 
the terms of said act, and that any construction so rendered is final 
and beyond interference by other governmental officials,” 

If it is to be understood from this expression that in the opinion 
of the Acting Attorney General it is no concern of the General 
Accounting Office whether payments from public funds are made on 
unauthorized and unlawful awards of the commission the assumption 
suggested above is warranted, the conclusion of the opinion is in- 
correct, and, should it be understood by the commission and its dis- 
bursing officer as authority for disregarding the decision of this 
oflice, may result in large unauthorized expenditures of public funds 
on unlawful awards, recovery of which sums may prove most diffi- 
cult, if not impossible. The possible damaging effect of the opinion 
in this respect is such that I feel it my duty to bring the matter 
to your notice. 

The opinion of the Attorney General as to a matter regarding 
which he may with propriety express opinion is entitled to most 
respectful consideration and great weight, but even such opinion is 
advisory and lacks the force of a judicial determination. Most in- 
frequently have Attorneys General expressed opinion on a matter 
determinable by another official. 

The opinion being advisory only, not controlling on this office and 
affording no sanction to the United States Employees’ Compensation 
Commission to disregard the decisions of this office, its soundness 
need not be discussed, but it seems proper to suggest the absence of 
any mention therein of the basic laws which control all branches 
of the Government in the use of public funds and places the duty 
upon this office to see that the laws with respect thereto are duly ob- 
served, also, the absence of any mention of the action taken by the 
Congress during its last session. In the decision of this office dated 
January 29, 1923, it was said: 


In view of the past practice of the commission in awarding and paying com- 
pensation in cases of disease as well as of injury, and the practice of the 
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accounting officers of the Treasury in allowing such payments, this office is 
warranted in recognizing that practice to the extent that all payments here- 
tofore made shall be credited in accounts of the disbursing officer of the com- 
mission. I also feel warranted in permitting payments to continue under 
awards which have already been made for the remainder of the current fiscal 
year in order that time may be given for readjustment of the several awards 
and for congressional action if the law as construed by this office does not 
earry out the will of Congress at this time. There should be no further awards 
of compensation in cases similar to those decided adversely therein, and no 
further payment in any such cases already awarded after June 30, 1923, 
unless such awards and payments shall hereafter be specifically authorized by 
law. 


Following the decision of this office negativing payments on certain 
awards of the commission for disease rather than injury determin- 
able in point of time, the matter was brought to the attention of the 
Congress primarily for the purpose of obtaining statutory authority 
for such awards and payments thereon, and while such a measure 
was passed by the House it failed of passage by the Senate, and 
there was subsequently enacted the act approved March 4, 1923, 
42 Stat., 1516, which provides that “ persons now receiving compensa- 
tion upon an award made by the Compensation Commission shall, 
until March 1, 1924, be entitled to receive the amount awarded unless 
the award so made shall by the commission be set aside.” 

In thus proceeding, the Congress recognized the determinative 
effect of the decision of this office, failed to enlarge the scope of the 
law, extended the period for readjustment from June 30, 1923, as 
fixed by this office, to March 1, 1924, negatived payments on such 
awards after that date, and is the most recent expression of the 
only authority to which there lies an appeal from the decision of 
this office. 

Broad discretion is vested in the United States Employees’ Com- 
pensation Commission by the act approved September 7, 1916, and 
as to the exercise of such discretion this oflice is not concerned, but 
there is no power given the commission in said enactment or else- 
where to disregard the provisions of the law in granting awards or 
making payments of public funds. To hold that in the examination 
of the commission’s accounts this office may not refuse credit for 
payments made in violation of law would be to disregard the clear 
intent of the law, make ineffectual the provision that the action of 
this office “shall be final and conclusive upon the executive branch 
of the Government,” abandon all pretense of accountability for pub- 
lic funds, and destroy a sound accounting procedure that has been 
built up through the experience of more than a century. 
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I am always pleased to consider most carefully the views of any 
interested branch of the Government in connection with any matter 
before me or in support of a proper request for reconsideration of 
action taken, but I may not accept the opinion of any official, in- 
clusive of the Attorney General, as controlling of my duty under 
the law. ° 

I regret exceedingly, Mr. President, the situation in which I am 
unable to agree with what I understand to be the views of the Acting 
Attorney General. 


GOOD-CONDUCT MEDALS—ENLISTED MEN OF NAVY. 


Article 1710 of the Navy Regulations prescribing the conditions under which a 
good-conduct medal may be issued to enlisted men of the Navy contemplates 
the issuance of such medals only after they shall have served a period 
under a reenlistment, and said article may not be amended, without 
authority from the President, to permit the award of good-conduct medals 
based on service in an original enlistment only. 


Decision by Comptroller General McCarl, June 4, 1923. 

Joseph D. Brabant, yeoman, first class, United States Navy, 
applied February 8, 1923, for review of settlement No. N-254632, 
dated June 30, 1922, wherein was disallowed his claim for pay from 
May 4, 1921, to March 31, 1922, for a good-conduct medal awarded 
him, dated May 4, 1921. 

The service record as furnished shows that Brabant first enlisted 
in the Navy August 4, 1919; was honorably discharged May 4, 1921, 
and reenlisted for two years May 6, 1921. He was awarded a good 
conduct medzl for the enlistment expiring May 4, 1921. 

General Order No. 108, dated September 11, 1902, promulgating 
Executive order of September 4, 1902, provides: 

Every enlisted man of the Navy shall receive seventy-five cents per month 
in addition to the pay of his rating for each good-conduct medal, pin, or bar 
which he may heretofore have been or shall hereafter be awarded. 

Article 1710 (1), Navy Regulations, 1920, provides: 


Any enlisted person in the Navy serving under continuous service, or in an 
enlistment subsequent to a previous enlistment terminated by reason of ex- 
piration of enlistment, who upon expiration, or within three months before the 
expiration of his term of enlistment, shall be recommended by his captain for 
obedience, sobr ety, industry, courage, neatness, and proficiency, shall receive a 
good-conduct medal. 


This regulation contemplates that a good-conduct medal shall only 
be issued to an enlisted man after he has served a period under re- 
‘enlistment. Article D-7400, Bureau of Navigation Manual, 1921, as 
originally promulgated, was in accordance with article 1710 of the 
Regulations. By changes Nos. 1 and 2 of Bureau of Navigation 
Manual authorization is given for the issuance of good-conduct 


medals under conditions differing from those provided in article 
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1710 of the Regulations, no change in article 1710 having been 
authorized by the President. 

While article 74, Navy Regulations, 1920, appears to contemplate 
that the Manual of the Bureau of Navigation shall supplement the 
Regulations, by carrying the information and instructions relative 
thereto, specific provision is madain article 74 (3) (h): 

* * ¥* These manuals * * * shall in no way alter or amend any pro- 
vision of the Navy Regulations * * *. 

The Navy Department contends that changes 1 and 2 of article 
D-7400, Bureau of Navigation Manual, 1921, supplement but do 
not alter the Regulation, and that article 1710 (1), Navy Regula- 
tions, 1920, is not all inclusive as to the conditions under which good- 
conduct medals, pins, and bars may be issued to enlisted men. 

There is no statute prescribing under what conditions good- 
conduct medals, pins, and bars may be issued. The conditions pre- 
scribed in regulations approved by the President must therefore be 
considered all inclusive. Whether, in view of the act of May 13, 1908, 
35 Stat. 128, the regulations may be changed by Executive approval, 
thereby increasing or decreasing the pay of enlisted men, is not for 
consideration in this case, the change alone in the Bureau of Navi- 
gation Manual in violation of article 74 (3) (h) of the Navy Regu- 
lations, 1920, thereby altering the all-inclusive condition fixed by 
the regulation, is noneffective to establish a right to pay for a medal 
which may have been issued to an enlisted man by reason of the 
provision of the Manual. In arriving at this conclusion due con- 
sideration has been given to 21 Comp. Dec., 483. The determination 
of this case hinges, however, upon whether article 74 (3) (h), Navy 
Regulations, 1920, has been violated through the changes made in 
article D-7400 of the Manual, which appears in the affirmative. 

Upon this review no differences are found and the. settlement is 
sustained. 


MEDICAL TREATMENT OF ENLISTED MEN OF ARMY ON FURLOUGH. 


Where a soldier while on furlough is taken seriously ill necessitating imme- 
diate medical attention and an Army hospital or Army medical officer is 
not available, instructions issued by competent military authority that 
the soldier be taken to a hospital for treatment in effect place the soldier 
in a duty status and the cost of treatment is properly payable from Gov- 
ernment funds. 

Decision by Comptroller General McCarl, June 4, 1923. . 

There was received April 16, 1923, request of Dr. George Benet, of 

Columbia, S. C., for review of settlement No. W-891338, dated 

March 9, 1923, by which was disallowed his claim for $225 for serv- 

ices rendered Pvt. Hugh H. Boling, Quartermaster Corps. 





DECISIONS OF THE COMPTROLLER GENERAL. 789 


The charges are itemized as $100 for the operation, and 50 visits 
at $2 each during a period of one month, sometimes several visits a 
day ; $15 for an assistant and $10 for an anaesthetist paid by claim- 
ant. 

It is understood that Doctor Benet was called in for the operation 
by the hospital authorities. Several days thereafter he called atten- 
tion thereto of the military authorities and that the man was con- 
cerned about his expenses, and asked for information. In addition 
to the operation charge, there was a hospital charge of $113.50. 

The facts involved are that Pvt. Hugh H. Boling, Quartermaster 
Corps, on duty at Fort Screven, Ga., was given a pass from 7 a. m., 
December 2, to 7 p. m., December 4, 1922, with permission to visit 
Columbia, S. C. 

The quartermaster at Fort Screven reports that on December 3, 
1922, he received a telegram stating that the soldier was unable 
to return to his post due to illness in Columbia, necessitating an 
operation and requesting instructions, to which he replied that if 
condition permitted Private Boling should return to Savannah for 
treatment; that later in the day he was advised by long-distance 
telephone that an immediate operation was necessary as the soldier 
was suffering with an acute attack of appendicitis. He then directed 
the party to inform the authorities at Camp Jackson, S. C., of the 
situation, with a view to getting the soldier in a Government hospital 
or in a hospital with which arrangements had been made to treat 
the enlisted personnel on duty at that station. Carrying out these 
instructions, the quartermaster at Camp Jackson, S. C., was advised 
over the telephone at 8 p. m., December 3d, of the serious condition 
of Private Boling and that unless an immediate operation was per- 
formed he would probably die before morning. The quartermaster 
at that post states that he instructed the party to have the soldier 
taken immediately toa hospital. The soldier was taken to the Bap- 
tist Hospital and an operation was performed by claimant for re- 
moval of appendix which was ruptured and gangrenous. ‘The 
Surgeon General of the Army reports that no Army hospital was 
maintained at Camp Jackson or Columbia, S. C., during period of 
soldier’s illness and that no medical officer or contract surgeon of 
the Army was on duty at either place at that time. 

The act of June 30, 1922, 42 Stat., 738, provides as follows: 

* * * for medical care and treatment not otherwise provided for, includ- 
ing care and subsistence in private hospitals, of officers, enlisted men, and 
civilian employees of the Army * * * when entitled thereto by law, regu- 
lations, or contract: Provided, That this shall not apply to officers and enlisted 
men who are treated in private hospitals or by civilian physicians while on 
furlough; * * *%, 

The period of Private Boling’s permitted absence on pass from 
his post being in excess of 24 hours’ duration is regarded as being a 
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furlough within the meaning of the act. 2 Comp. Gen., 447. If, 
however, a soldier is taken seriously ill while on furlough, necessi- 
tating immediate medical attention, and an Army hospital or Army 
medical officer is not available, the instructions issued by competent 
military authority that the soldier be taken to a hospital for treat- 
ment in effect places the soldier in a duty status and accordingly 
the cost of treatment is properly payable from Government funds. 
12 Comp. Dec., 562; 24 éd., 323. 
Upon review of the settlement, $225 is certified due claimant. 


CLOTHING OUTFIT ON FIRST ENLISTMENT IN NAVY. 


The “first enlistment” pursuant to which enlisted men of the Navy are en- 
titled to a clothing outfit under the act of July 1, 1922, 42 Stat. 801, refers 
to the first enlistment in the Regular Navy, and the fact that the enlisted 
man had previously served in some other branch of the military or naval 
service, such as the Naval Reserve Corps, is immaterial. 

Comptroller General McCarl to the Secretary of the Navy, June 6, 1923. 

I have your letter of May 25, 1923, as follows: 

Robert C. Rice enrolled in the Naval Reserve Force, Class 6, July 
24, 1918, for four years, and was honorably discharged by reason of 
expiration of enrollment on July 23, 1922. 

During the period of his enrollment he was credited with $96.44 
to offset the value of clothing furnished him. On April 6, 1923, 
the above-named man enlisted in the Regular Navy for a period of 
four years. 

Your decision is requested as to the amount which may legally be 
credited to the account of the above-named man on account of outfit 
on first enlistment, * * *. 

The answer to your question is predicated upon the assumption 
that the $96.44 was credited during active service in time of war, the 
act of August 29, 1916, 39 Stat., 592, precluding the crediting of a 
uniform gratuity to members of the Volunteer Naval Reserve in 
time of peace. 

Rice having been discharge from the Naval Reserve Force 
upon the termination of the period for which he enrolled, is not 
subject to a refund of the amount credited as a uniform gratuity, 
as is required under certain conditions by the act of August 29, 
1916 (p. 589), when a discharge is issued before expiration of a 
term of enrollment. 

The act of July 1, 1922, 42 Stat. 801, making appropriations for 
the naval service for the fiscal year 1923, provides: 

The clothing and small-stores fund shall be charged with the value of all 


issues of clothing and small stores made to enlisted men and apprentice sea- 
men required as outfits on first enlistment, not to exceed $100 each, * * *. 


The past holding for the Navy has been that the “ first enlistment ” 
referred to the first enlistment in the Navy for which an enlisted 
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man was entitled to be furnished the outfit, and had no reference. 
to a previous enlistment in some other branch of the military service 
supported by separate and distinct appropriations. 68 MS. Comp. 
Dec., 1866, March 27, 1914; 16 MS. Comp. Gen., 956, December 20, 
1922. 

Accordingly, by reason of the enlistment of April 6, 1923, Rice 
acquired a right to an issue of clothing, as a first enlistment outfit, 
of not to exceed $100, and this notwithstanding previous service in 
the Naval Reserve Force. 25 Comp. Dec., 293. 


BURIAL EXPENSES—VETERANS OF WARS AND BENEFICIARIES 
AND TRAINEES OF VETERANS’ BUREAU. 


The burial expenses of beneficiaries of the Veterans’ Bureau who die since 
April 6, 1917, while receiving medical, surgical, or hospital treatment, or 
vocational training, including the expense of a flag for draping the coffin 
and the preparation and transportation of the body to the place of burial 
within the continental limits of the United States, are payable from Gov- 
ernment funds without regard to whether there are sufficient assets in the 
decedent’s estate to pay such expenses. 

The provisions of the act of March 4, 1923, 42 Stat. 1523, for the payment from 
Government funds of burial expenses, not exceeding $100, and a flag with 
which to drape the coffin, not exceeding $5, in the case of the death of 
discharged veterans of any wars when such expenses can not be paid from 
the estate of the deceased or from any other source, are limited to those 
persons who served in any of the military or naval forces of the United 
States during the Mexican War, the Civil War, the Spanish-American War, 
or the World War, or who served in the military or naval forces of the 
United States actually participating in the Boxer Expedition, Cuban Paci- 
fication, Nicaraguan Campaign, Vera Cruz Expedition, or the Punitive 
Expedition into Mexico. 


Comptroller General MeCarl to the Director, United States Veterans’ Bureau, 

June 11, 1923. 

I have your letter of April 25, 1923, requesting decision as to the 
authority of the Veterans’ Bureau to make payment of funeral ex- 
penses of deceased beneficiaries of the Bureau in accordance with 
the provisions of proposed regulations submitted with your letter. 

Your question is broad and general in character, and will be taken 
as raising only certain general questions involved in the payment of 
funeral expenses under the provisions of paragraph 3 of the act of 
March 4, 1928, 42 Stat., 1523, amending subdivision (g) of section 
301 of the war risk insurance act to read as follows: 


(2) If death occur or shall have occurred subsequent to April 6, 1917, and 
before discharge or resignation from the service, the United States shall pay 
for burial expenses and the return of body to his home a sum not to exceed 
£100, as may be fixed by regulation. Where a veteran of any war dies after 
discharge or resignation from the service and does not leave suflicient assets 
te meet the expense of his burial and the transportation of his body, and such 
expenses are not otherwise provided for, the United States Veterans’ Bureau 
shall pay the following sums: For a flag to drape the casket, and after burial 
tc be given to the next of kin of the deceased, a sum not exceeding $5; also for 
burial expenses, a sum not exceeding $100, to such person or persons as may 
be fixed by regulations: Provided, That subject to regulations, where death 
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occurs while such person is receiving governmental medical, surgical or hospital 
treatment or vocational training, the United States Veterans’ Bureau shall pay, 
in addition to burial expenses, the actual and necessary cost of the transporta- 
tion of the body of such person (including preparation of the body) to the place 
of burial within the continental limits of the United States. 

A condition attached by this statute to payment of burial expenses 
and transportation of the body is that the deceased does not leave 
sufficient assets to meet the said expenses, and such expenses are not 
otherwise provided for. This condition appears in the clause of 
the amended section allowing in the case of veterans generally the 
expense of a flag to drape the casket, and burial expenses not to 
exceed $100, and seems to be intended to apply to those veterans 
only who are not receiving governmental medical, surgical or hos- 
pital treatment, or vocational training, and who, therefore, do not 
come within the proviso to the section. In the cases within the pro- 
viso the condition does not apply, and the statute provides for the 
expense of transportation of the body, including its preparation, 
in addition to the burial and draping expenses allowed veterans gen- 
erally, without regard to whether there are sufficient assets in dece- 
dent’s estate, or other provision has been made for payment of the 
expenses. 

The terms of the section in this respect are not entirely clear, but 
I think it was the intention to allow in all cases coming within the 
proviso the draping and burial expenses within the maximum limi- 
tation, and necessary expenses of preparing and transporting the 
body, without reference to the sufficiency of the assets of decedent’s 
estate or other provision for such expenses. The distinction seems 
to rest upon administrative responsibility of the Veterans’ Bureau 
for the care of those beneficiaries who are undergoing treatment or 
training through its instrumentalities. In other words in such 
cases the expense is considered as one of administration and not as 
an extra allowance or privilege given to one class of beneficiaries 
over another class. S 

The term “ veteran of any war” is broad and calls for interpreta- 
tion in its application to the subject matter of this section. 

Attached to your submission is a statement said to have been fur- 
nished by the War Department of time spent by the United States in 
wars from 1775 to 1920. Subparagraph a of paragraph 2 of the 
proposed regulations defines the term “ veteran of any war” to mean 
any person who served in the military or naval forces of the United 
States during any of the periods set forth in this list who had not 
heen disionorably discharged from the service by sentence of court- 
martial. 

It is evident that the earlier periods on this list have no practical 
significance in this connection and need not be discussed in this 
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decision. The periods covering the various Indian wars, the Mexi- 
can War, the Civil War, the Spanish-American War, the Philippine 
Insurrection, the Boxer Expedition, the Nicaraguan Campaign, the 
Vera Cruz Expedition, the Punitive Expedition into Mexico, and 
the World War, are the only periods of practical importance. 

As regards the Mexican War, the Civil War, the Spanish-Ameri- 
can War, and the World War, a state of general warfare existed 
and the military and naval forces of the United States were mobil- 
ized generally for participation in such warfare. There can be no 
doubt, I think, that one who served in the military or naval forces 
during any of the periods of such warfare was a veteran of the cor- 
responding war and comes within the terms of the statute. 

The courts have recognized some of the Indian Wars and the 
Philippine Insurrection as being wars within the meaning of that 
term as used in certain pay or bounty laws of the Army or Navy. 
Alire v. United States, 1 Ct. Cl., 233; Marks v. United States, 28 
Ct. Cl., 147; Thomas v. United States, 39 Ct. Cl.,1. The same reasons 
that influenced the court in the cases cited are persuasive in decid- 
ing the war status of the Boxer Expedition, Cuban Pacification, 
Nicaraguan Campaign, Vera Cruz Expedition, and the Punitive Ex- 
pedition into Mexico. In none of the wars mentioned in this para- 
graph did a state of general warfare exist, nor was there a general 
mobilization of all military and naval forces of the country for 
participation in these wars. Certain forces were mobilized for 
participation in a limited war service, and members of those forces 
only are veterans of those wars within the terms of this statute. 

You submit the case of a veteran of the World War discharged in 
1919, who reenlisted in March, 1922, and who died while receiving 
treatment in an Army hospital. The first question for decision is 
whether payment of burial expenses in such cases is governed by the 
first sentence of subparagraph (g) (2) of section 301 of the war risk 
insurance act hereinbefore quoted, or the last sentence thereof. 

Section 22 of the act of August 9, 1921, 42 Stat., 155,amends the 
war risk insurance act by adding thereto the following: 

Sec. 315. That no person admitted into the military or naval forces of the 
United States after six months from the passage of this amendatory Act shall 
be entitled to the compensation or any other benefits or privileges provided 
under the provisions of Article III of the War Risk Insurance Act, as amended. 

The benefit or privilege of payment of funeral expenses provided 
by the amendment to section 301 now under consideration is one 
provided by Article III of the war risk insurance act. If the estate 
of the beneficiary in the instant case is to have the benefit of this 
amendment it is by virtue of his former service and discharge and 
not by virtue of his reentry into the service in 1922. His rights 
as a discharged veteran were not extinguished by his subsequent 
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reentry into the service. His estate is entitled to the benefit of the 
provision of the section for discharged veterans, and he having died 
while receiving governmental hospital treatment, the benefit includes 
preparation and transportation of the body, in addition to the burial 
and draping expenses. 

The last paragraph of the amendment under consideration makes 
special provision for persons who die while receiving medical, 
surgical, or hospital treatment, or vocational training. This special 
provision is for additional payment of transportation of the body, 
including its preparation, and therefore applies only to those per- 
sons who are receiving treatment or training away from their 
homes. It covers all otherwise qualified patients receiving medical, 
surgical, or hospital treatment, whether in Government hospitals 
or other institutions where treatment is authorized, or who are 
treated under Government supervision, but does not, generally 
speaking, cover out-patients who are assumed to be treated at their 
homes. It covers also patients of the bureau who have been ad- 
mitted to treatment and are en route to Government hospitals or 
other authorized institutions. It covers persons who die while re- 
ceiving treatment at unauthorized places, either in emergency or in 
ignorance of their rights, only in case such persons are without 
means and the burial expenses are not otherwise provided for, and 
the bureau is call..J wpon to bear the same. Generally speaking the 
bureau is not responsible for burial of unauthorized patients. 

As hereinbefore stated, the condition that assets of the decedent’s 
estate must be insufficient to pay expenses, and there must be no 
other provision for payment of same does not apply to those bene- 
ficiaries who die while receiving treatment or training, payment of 
expenses in such cases being in the nature of administration. In all 
other cases, however, payment by the Veterans’ Bureau of burial or 
draping expenses is unauthorized if the expenses are covered by 
adequate provision made by either the United States, or the several 
States or other political subdivisions, or by fraternal or other 
organizations. 

Paragraph (8) of subsection (g) of the.amended section 301 
provides: 

That section 301 of the War Risk Insurance Act, as amended, shall be deemed 
to be in effect as of April6, 1917: * * *. 

The section is thus made retrospective in that it is made to cover 
cases not within the purview of the section as formerly enacted. It 
is not retroactive as a repeal or modification of laws and regulations 


in force at the time of its enactment. It does not require a reopening 
of cases settled under the former laws and regulations nor does it 
disturb rights vested under those laws and regulations. All cases of 
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deaths prior to March 4, 1923, coming within laws and regulations 
in force at the time of death will be settled under those laws and 
regulations. All other cases will be settled under the amendment of 
March 4, 1923, and such regulations as may be promulgated in 
accordance with its terms. 

The proposed regulations should be amended to conform to the 
general principles laid down in this decision. It is thought that the 
decision covers all doubtful questions raised by the submission; but 
if there remains doubt in the bureau as to any question not covered 
in the decision, it may be submitted by the director for specific 
decision. 


NATIONAL GUARD—ADDITIONAL PAY TO OFFICERS COMMANDING 
ORGANIZATIONS OF LESS THAN A BRIGADE AND HAVING AD- 
MINISTRATIVE DUTIES. 


The additional pay of $240 per year granted by section 14 of the act of June 10, 
1922, 42 Stat. 631, to field officers and Lieutenants of the National Guard 
commanding organizations less than a brigade and having administrative 
duties connected therewith, is payable only to such officers when command- 
ing organizations to which they belong; and is not payable to medical officers 
whose duties include the supervision of the enlisted personnel of the medi- 
cal detachments, to staff oflicers assigned to the staff uf the respective com- 
manders for duty with the headquarters compariies, nor to officers of the 
headquarters personnel for Coast Artillery for fixed defenses below the 
grade of major or above the grade of captain, 2 Comp. Gen. 296, overruled. 


Comptroller General McCarl to the Secretary of War, June 12, 1923. 


I have your letter of March 7, 1923, presenting several questions for 
decision which have arisen in determining the armory drill pay of 
National Guard officers under the provision of section 14 of the act of 
June 10, 1922, 42 Stat. 631, that— 

Hereafter, in addition to the pay authorized in section 109, Act of June 3, 1916, 
as amended by the Act of June 4, 1920, field officers and lieutenants of the Na- 
tional Guard commanding organizations less than a brigade, and having admin- 
istrative functions, shall receive $240 per year for the faithful performance of 
the administrative duties connected therewith; * * *. 

The questions are of two classes; one relating to officers below the 
grade of major (in most, if not all, cases commissioned in the staff) 
who have supervision over a limited enlisted personnel and who are 
denominated in military parlance the “ commanding officer ” of such 
enlisted personnel, and the question is whether they should be paid 
one-thirtieth of the monthly base pay of their grades subject to the 
limitations and conditions fixed in section 109 of the act of June 4, 
1920, 41 Stat. 783, for each drill attended as a captain or lieutenant 
belonging to an organization of the National Guard; or whether they 
should be paid not more than four-thirtieths of the monthly base pay 
of their grades for the satisfactory performance of their appropri- 
ate duties as prescribed by regulations without reference to the drills 
of the enlisted personnel except as the performance of their duties 
requires attendance at such drills. 


The other class of questions is whether certain officers are in com- 
mand of organizations less than a brigade having administrative 
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functions and entitled to $240 per year, in addition to other armory 
drill pay, for the “ faithful performance of the administrative duties 
connected therewith.” 

The questions all seem to arise because of doubt as to what con- 
stitutes an organization having administrative functions within the 
meaning of the law. The noun “ organization ” is defined as “ that 
which is organized ”; and the verb “ organize ” is defined as “ to bring 
into systematic connection and cooperation as parts of a whole, or 
to bring the various parts into effective correlation and cooperation, 
as, to organize the peasants into an army.” In its broadest sense 
the entire National Guard of a State is an organization; and so, also, 
is every squad or platoon of an infantry company. 

The statute, however, has indicated the organizations contemplated 
in this law by providing that they shall be less than a brigade and 
that they shall have administrative functions. 

Paragraph 245, Army Regulations, 1913, provides in part: 

In the Cavalry, Field Artillery, and Infantry arms the regiment is the ad- 
ministrative unit. * * * The battalion, in a regiment. is not an administra- 
tive unit and has no separate records; it is purely a tactical unit conveniently 
organized for instruction or maneuver, and particularly for combat, either as 
an integral part of the regiment te which it belongs or separated from it. It 
is appropriately commanded by a field officer, normally a major, regularly as- 
signed in orders. * * * The regulations relating to regiments apply to bat- 
talions not organized into regiments unless otherwise specially provided. 

* * * Correspondence relating to the personnel, instruction, discipline, or 
equipment of a company, battery, or troop in battalion or squadron, will pass 


through the battalion or squadron commander. No official record, however, of 
such correspondence will be kept by the battalion or squadron commander. 


Paragraphs 266 and 269, Army Regulations, 1913, provide in part: 


266. The commanding officer of a company is responsible * * * for the 
proper performance of duties connected with its subsistence, pay, clothing, ac- 
counts, reports, and returns. 

269. Captains will require their lieutenants to assist in the performance of 
all company duties, including the keeping of records and the preparation of 
the necessary reports and returns. 


Paragraphs 280 to 282 describe the records, reports, and papers 
to be kept by companies. The administrative duties contemplated are 
therefore of the character prescribed by Army Regulations for com- 
panies and regiments or separate battalions. Battalions of regi- 
ments have no administrative functions. 

Section 109 of the act of June 3, 1916, as amended by section 47 
of the act of June 4, 1920, 41 Stat., 783, provides in part: 

Captains and lieutenants belonging to organizations of the National Guard 
shall receive compensation at the rate of one-thirtieth of the monthly base pay 
of their grades as prescribed for the Regular Army for each regular drill or 
other period of instruction authorized by the Secretary of War, not exceeding 
five in any one calendar month, at which they shall have been officially present 


for the entire required period, and at which at least 50 per centum of the 
commissioned strength and 60 per centum of the enlisted strength attend and 
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participate for not less than one and one-half hours. Captains commanding 
organizations shall receive $240 a year in addition to the drill pay herein 
prescribed. 


In decision of February 13, 1922, 1 Comp. Gen., 424, it was held 
that a captain entitled to pay as an officer not belonging to an or- 
ganization was not entitled to pay for commanding a company of 
which he was not a member. Under section 14 of the act of June 10, 
1922, it was held, however, that a lieutenant paid as an officer not be- 
longing to an organization, was entitled to the $240 additional pay 
for the command of the battalion headquarters company which de- 
volved upon him by reason of his assignment to the battalion staff. 
It is to be observed that the provisions of section 14 of the act of 
June 10, 1922, do not include captains, the only provision for officers 
of that grade being in section 109 of the National Defense Act; 
captains, therefore, may not be paid the $240 additional pay except 
when in command of the companies to which they belong. 1 Comp. 
Gen., 424. 

The provision contained in section 14 of the act of June 10, 1922, 
it seems evident, was not intended to make more extensive or liberal 
provisions for “field officers and lieutenants * * * command- 
ing organizations less than a brigade” than was made for captains 
commanding organizations by the provision in section 109 of the 
National Defense Act, but was designed to secure equality. The 
reason for the provision for captains commanding organizations is 
to assure them a certain pay for the performance of their company 
administrative duties in addition to the armory drill pay proper, de- 
pendent upon the attendance of a certain percentage of the commis- 
sioned and enlisted strength of the organization. The pay of “ offi- 
cers below the grade of major, not belonging to organizations,” is 
fixed at “not more than four-thirtieths of the monthly base pay of 
their grades for satisfactory performance of their appropriate 
duties, under such regulations as the Secretary of War may pre- 
scribe,” and this pay is not dependent on the performance of duties 
or attendance at drills by any other member of the National Guard. 
It is obvious, therefore, when all of the provisions are considered, 
that section 14 increases the pay of field officers and lieutenants be- 
longing to and commanding organizations less than a brigade and 
having administrative functions for the faithful performance of the 
administrative duties connected therewith, and that it does not in- 
clude any officers below the grade of major not belonging to organi- 
zations who receive a stipulated pay for the performance of all of 
their appropriate duties. Accordingly, decision of October 28, 1922, 
2 Comp. Gen., 296, will not be followed hereafter. 

Section 14 of the act of June 10, 1922, does not establish any new 
organizations or authorize denominating a unit or detachment an 
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“ organization ” for the purposes of that section if in existence prior 
to July 1, 1922, and not considered an organization for the purpose 
of pay of commissioned officers under section 109 of the national 
defense act. If, therefore, a unit or detachment not designed or 
established to operate en masse normally and prior to July 1, 1922, 
was not so organized as to require among its members at least one 
officer whose pay was dependent on drills of the unit or detachment, 
section 14 is not authority to pay an officer $240 a year additional 
for commanding such unit or detachment after that date. Questions 
with respect to units or detachments established subsequent to July 
1, 1922, should be determined by their composition and the purpose 
for which they are established and by comparison with analogous 
units or detachments in existence prior to July 1, 1922. 

The first five of your questions relate to the headquarters personnel 
for Coast Artillery for fixed defenses, specially authorized for the 
National Guard, consisting of three to five companies, the head- 
quarters personnel consisting, respectively, of 3 officers and 20 en- 
listed men, 4 officers and 26 enlisted men, and 6 officers and 36 en- 
listed men. The headquarters personnel is authorized “ for assign- 
ment to fixed defenses,” and it is not contemplated that normally 
the individual companies under the supervision or command of the 
officer in charge of the headquarters shall function in unison. The 
placing of separate companies of coast artillery under the adminis- 
trative supervision of one officer does not create an organization. 
The ranking officer and the headquarters may have administrative 
functions, but the adiministrative supervision over three or more 
separate companies does not constitute the companies so supervised 
an organization. Accordingly, the officers of the headquarters below 
the grade of major are entitled to armory-drill pay as officers not 
belonging to organizations of not more than four-thirtieths of the 
monthly base pay of their grades, and officers above the grade of 
captain to not more than $500 per year, subject to the conditions and 
limitations of section 109 of the national defense act. None are en- 
titled to additional pay of $240 a year for being in command of an 
“ organization ” less than a brigade having administrative functions. 

Your next question relates to battalion and brigade headquarters 
companies, commanded by a battalion or brigade staff officer or aide, 
and consisting of one officer, other than the staff officer commanding, 
specially authorized for the National Guard, and 41 and 45 enlisted 
men, as provided in Tables of Organization No. 27-P and 22-P, 
respectively. The staff officer as such is entitled to pay as an officer 
not belonging to an organization and is therefore not entitled to 
additional pay as for being in command of an organization, not 
being a member thereof. As to the additional officer you state: 
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In each of these cases an additional officer (lower in rank than the com- 
manding officer) has been authorized to be assigned to the headquarters com- 
panies In order to meet the need in the National Guard service for two offi- 
cers with each company, so that the unit might qualify to receive armory drill 
pay during the absence of one of the officers on account of illness or for other 
cause. This additional officer performs merely company duties and does not 
command the organization or perform administrative duties in connection 
therewith. 

It is assumed that the officers are staff officers assigned to the 
staff of the respective commanders for duty with the headquarters 
companies. If so, the officers are entitled to pay as officers not be- 
longing to organizations. 

A further question relates to a medical officer below the grade of 
major assigned to command the medical detachment of a regiment 
consisting of 25 enlisted men. The medical detachment of a regi- 
ment was not an organization for the purpose of determining the 
pay of commissioned officers prior to July 1, 1922, under section 
109 of the national defense act. No material change has been made 
in its composition, and nothing in section 14 of the act of June 10, 
1922, requires a change in the armory drill pay of any of the 
medical officers of a combatant regiment. The medical officer whose 
duties include supervision of the enlisted personnel of the medical 
detachment is entitled to pay-as an officer not belonging to an organi- 
zation, and he is not entitled to the additional pay of $240 a year 


as an oflicer in command of an organization less than a brigade 
having administrative functions. 

Payments made under regulations and tables of organizations as 
heretofore understood will not be disturbed, but payments made after 
the promulgation of this decision will be made in accordance with 
the views herein expressed. 

Your questions are answered accordingly. 


VOLUNTARY SERVICES IN EMERGENCIES. 


The action of a vessel in going out of its course and delaying its voyage when 
responding to a call for assistance from an Army transport which had 
sprung a leak, brings it within the exception to the rule against the em- 
ployment of voluntary service under section 3679, Revised Statutes, as 
amended by the act of February 27, 1906, 34 Stat. 49, and the extra expense 
or cost so incurred by the vessel rendering such assistance, when it can be 
definitely ascertained, is properly payable from public funds. 


Decision by Comptroller General McCarl, June 12, 1923. 

Middleton & Co. have applied for review of settlement No. 
W-882268, dated February 15, 1923, wherein was disallowed their 
claim on behalf of their client, the owners, master, and crew of the 
S. S. Reamore for services rendered in standing by the U. S. Army 
transport Crook, January 10 and 11, 1922, 
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It appears that the U. S. Army transport Crook, carrying about 
965 troops and 150 ship’s company, was on January 10, 1922, west- 
ward bound, about 500 miles east of New York, N. Y., when it was 
discovered that the vessel was making water in No. 1 hold; that the 
pumps were started, but the water continued to rise at the rate of 
5 inches per hour. At about 4 p. m. a radio message was sent out 
giving the position of the Crook and asking any ship in the vicinity 
to please stand by as 1,100 persons were aboard. In reply to such 
message the captain of the S. S. Reamore, which vessel was bound 
for London, replied that he would pass the position of the Crook 
in about three hours. About 8 p. m. the Rexmore reached the posi- 
tion of the Crook, reversed her course, and proceeded with, stood by, 
the Crook until about 2.30 a. m., January 11, 1922, at which time the 
captain of the Rermore was notified that his services were no longer 
needed as the Crook was then out of danger. The nature of the 
damage or reason for the leak could not be determined until certain 
cargo was shifted, which required several hours’ work. After such 
cargo was shifted it was found that the leak was caused by five rivets 
being loose and one small hole in the shell plate eaten through by 
rust. The necessary repairs were made by the crew of the Crook. 

The services of the Rexmore consisted of promptly coming to the 
aid of the Crook and accompanying her until the leaks were discov- 
ered and stopped. Such service involved a deviation of about 166 
miles from the course of the Rexmore and delayed her voyage to 
London, England, about 12 hours, but did not subject her to any 
danger or peril. 

The actual cost of operating the Rexmore for 12 hours, together 
with the actual profit lost during such time, is shown to have been 
£147 8s. 4d. 

The claimants did not make claim for any definite amount, but 
stated that if their views were desired they considered that they 
ought to be paid £500. This amount is in excess of the true value 
of the services rendered, and such excess, if paid, would be in the 
nature of a reward for salvage services. Ordinarily salvage services 
contemplate an impending sea peril, the going out in tempestuous 
weather, the risk of life, danger of the entire loss of property, and 
the skill employed in saving it from complete loss. None of these 
conditions appear to be present in the instant case. 

The claim is one of services rendered under sudden emergency 
involving the loss of human life or the destruction of Government 
property. See section 3679, Revised Statutes, as amended by the act 
of February 27, 1906, 34 Stat. 49. 

The provisions of this statute relate particularly to the acceptance 
of what is termed voluntary service, and the implication of the 
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statute is that claims against the United States arising under the 
conditions stated may be considered. Such claims are more or less 
in the nature of equities and are generally for submission to the 
Congress for authority to make compensation therefor. If, however, 
a tangible service appears to have been rendered for which definite 
compensation can be computed, there appears no reason why, if an 
appropriation be available, settlement and adjustment should not 
be made through this office. See Section 236 of the Revised Statutes. 

At the time of sending out the call for any ship in the vicinity to 
stand by it is shown that there were thirty-six inches of water in 
the hold of the vessel and the water continued to rise higher, not- 
withstanding the fact that the pumps were put into action. The 
nature of the damage and cause of the leak were not known, but 
such condition imperilled the ship and the lives of the 1,100 persons 
on board. It is shown that the compliance with the request to 
stand by required the Rexmore to change her course, involved a de- 
viation of some 166 miles, and delayed her voyage approximately 12 
hours. The actual cost of operating the vessel plus the profit lost 
during the time in question is found to be £147 8s. 4d., and is con- 
sidered just and reasonable compensation for the service. 

For payment therefor the appropriation for Transportation of the 
Army and its supplies for the fiscal year 1922 is determined to be 
available. 

The £147 8s. 4d. hereby allowed will be paid at the rate of ex- 
change current at date of settlement, but not in excess of the rate 
$4.8666 to the pound sterling. 


TRAVELING EXPENSES—FEDERAL PROHIBITION AGENTS AS WIT- 
NESSES IN STATE COURTS. 


The State and Federal Courts having concurrent jurisdiction in the enforce- 
ment of the National Prohibition act, Federal prohibition agents attending 
proceedings under that act in a State court are acting in their official 
capacity and their expenses may be paid from the appropriation under 
which they are officially operating. 

Fees and mileage may be paid from the appropriation “ Fees of witnesses, 
United States Courts,” to persons possessing information and willing to 
make affidavit for the purpose of aiding prohibition enforcement officers, 
and who are subpeenaed to appear before a judge or a United States Com- 
missioner to make affidavits as a basis for issuing a search warrant. 


Comptroller General McCarl to the Secretary of the Treasury, June 13, 1923. 
There has been received your letter of May 7, 1923, as follows: 


In many States there is a close cooperation between State and Federal offi- 
cers in the enforcement of the prohibition laws. Criminal cases are often 
made in State courts under the State laws, although Federal agents assist in 
securing evidence on which the criminal information is filed. In this class of 
cases Federal agents are subpcenaed as witnesses in State courts. It appears 
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that in the State of Wisconsin Federal agents so subpcenaed can collect witness 
fees and mileage. 

Since the salaries and necessary travel expenses of Federal prohibition agents 
are paid from appropriations for the enforcement of the national prohibition 
act, your opinion is requested as to whether or not fees and mileage in cases 
indicated above may be properly accepted by such agents; and, if so, could 
funds so collected be used as a partial reimbursement to the appropriation out 
of which salaries and necessary traveling expenses of such agents are paid. If 
such fees and mileage may be properly accepted by Federal prohibition agents, 
but may not be used as reimbursements to appropriations, ple:se state what 
disposition should be made of them. 

Title XI of public law approved June 15, 1917 (40 Stat. 228), referred to in 
Title Il, section 25, of the national prohibition act, provides: “The judge or 
commissioner must, before issuing the warrant, examine on oath the complain- 
ant and any witness he may produce, and require their aflidavits or take their 
depositions in writing and cause them to be subscribed by the parties making 
them.” It sometimes happens that persons possessing information and willing 
to make affidavits for the purpose of aiding prohibition enforcement officers to 
obtain search warrants are located at places where there is no judge or com- 
missioner. In these cases difficulty is at times experienced in obtaining the 
appearance of such persons before the proper oflicer as witnesses. 

In view of the foregoing your opinion also is requested as to whether or 
not the appropriation for procuring evidence against violators of the national 
prohibition act is available for the payment of travel and subsistence expenses 
incident to the appearance of witnesses before a judge or commissioner for the 
purpose of making affidavits as the bases of issuances of search warrants in 
eonnection with the detection of violations of the act. 


The appropriation for the expenses of enforcing the national 
prohibition act of March 3, 1921, 41 Stat., 1274, is in part as follows: 


For expenses to enforce the provisions of the “ National Prohibition Act” and 
the act entitled “An Act to provide for the registration of, with collectors of 
internal revenue, and to impose a special tax upon, all persons who produce, 
import, manufacture, compound, deal in, dispense, sell, distribute, or give away 
opium or cocoa leaves, their salts, derivatives, or preparations, and for other 
purposes,” approved December 17, 1914, as amended by the “ Revenue Act of 
1918,” including the employment of executive officers, agents, inspectors, chem- 
ist, assistant chemist, supervisors, clerks, and messengers in the field and in 
the bureau of internal revenue in the District of Columbia, to be appointed 
as authorized by law; the securing of evidence of violations of the Acts, and for 
the purchase of such supplies, equipment, mechanical devices, laboratory sup- 
plies, books, necessary printing and binding and such other expenditures as may 
be necessary in the District of Columbia and several field offices, and for rental 
of necessary quarters $7,500,000: * * *. 


Section 2 of the national prohibition act, effective October 28, 1919, 
41 Stat., 306, provides in part as follows: 


The Commissioner of Internal Revenue, his assistants, agents, and inspectors, 
shall investigate and report violations of the War Prohibition Act to the 
United States Attorney for the district in which committed, who shall be 
charged with the duty of prosecuting, subject to the direction of the Attorney 
General, the offenders as in the case of other offenses against laws of the 
United States; and such Commissioner of Internal Revenue, his assistants, 
agents, and inspectors may swear out warrants before United States commis- 
sioners or other officers or courts authorized to issue the same for the appre- 
hension of such offenders and may, subject to the control of the said United 
States attorney, conduct the prosecution of the committing trial for the pur- 
pose of having the offenders held for the action of the grand jury. . 
The States and Federal Government having concurrent jurisdic- 


tion in the enforcement of the national prohibition act, prosecutions 
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for violations thereof may be instituted in either the States or Fe«- 
eral courts. 

The established rule governing payment of expenses of attend 
ance upon courts of officers whose official duty it is to aid in the 
investigation and prosecution of violators of law is that if they so 
attend for the purpose of aiding the prosecution or testifying as a 
witness to the facts which they have officially investigated their 
expenses so incurred are chargeable to the appropriation under 
which they are officially operating and not to the judiciary appro- 
priation, whether they have been subpeenaed or not. In cases of 
Government employees attending as witnesses upon State courts in 
civil matters in which the Federal Government has no part or 
interest, they are not entitled to receive any compensation what- 
ever from the Federal Government for the time so engaged; they 
are summoned to appear and testify, as any private citizen of the 
State is required to do, necessarily giving their time to the State 
and receiving therefrom the compensation provided by State law 
for such services. 

In the enforcement of the National Prohibition Act there ap- 
pears no reason why Federal prohibition agents when acting under 
instructions from your department may not attend hearings insti- 
tuted in State courts as a part of their official duty to assist in the 
prosecution of violators of said act, it being their duty to investi- 
gate and report violations of said act to the United States attorney 
for the district in which committed. Their attendance being in 
line of duty, any expense incurred by such attendance should be paid 
from the appropriation under which they are officially operating. 

With respect to the expenses incident to the appearance of wit- 
nesses before a judge or commissioner for the purpose of making 
affidavit as the bases of issuance of search warrants, the act of June 
15, 1917, 40 Stat., 228, referred to in Title II, section 25, of the 
National Prohibition Act provides that: 

The judge or commissioner must, before issuing the warrant, examine on 
oath the complainant and any witness he may produce and require their 
affidavits or take their depositions in writing and cause them to be subscribed 
by the parties making them. 

Any person possessing information and willing to make affidavit 
for the purpose of aiding prohibition enforcement officers to obtain 
search warrants may be subpeenaed to appear before any judge or 
commissioner and be paid for such service their fees and mileage 
in the regular way from the appropriation “ Fees of Witnesses, 
United States Courts.” 
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MEDICAL TREATMENT—PRISONERS. 


The expense of necessary medical or surgical treatment of persons who have 
been arrested by officers of the United States and are held as prisoners of 
the United States is an expense incident to the arrest which, if incurred 
under proper conditions and with due authority, is a lawful charge against 
the United States. 

The expense of medical or surgical treatment of persons after they have been 
arrested by officers of the United States and released from custody on 
bond is a personal expense and the United States may not be obligated to 
pay therefor. 


Decision by Comptroller General McCarl, June 13, 1923. 

Dr. Frank E. Spencer requested a review of settlement per certifi- 
cate No. 4424, dated February 1, 1923, wherein of his claim (No. 
T-235) for $55 for professional services rendered one James Mack, 
a wounded customs prisoner, there was allowed $10 and there was 
disallowed $45, the disallowance being based on the ground that the 
evidence submitted showed that amount to have been an expense 
that was incurred after the release of the prisoner from the custody 
of the United States officials. 

From the record it appears that the said James Mack, with one 
Thomas McGauley, was apprehended at Plattsburg, N. Y., for 
smuggling; that at the time of the apprehension he was accidentally 
shot through the elbow; that Deputy Collector Ralph E. Hachmeis- 
ter called the claimant to treat the wounded prisoner; that the said 
Mack was in the custody of the customs officers from 2 a. m. until 
11 a. m., March 4, 1922, when he was brought before the United 
States commissioner on a charge of violation of section 3082, Re- 
vised Statutes, and the National Prohibition Law and was released 
under bond in the amount of $1,000 to secure his appearance in 
court; that information was filed against the said Mack and Mc- 
Gauley under date of March 10, 1922, at which time they appeared, 
plead guilty and were each fined $100. 

Claimant’s bill for treatment of the said James Mack is itemized 
as follows: 

Emergency examination, dressing, and treatment of gunshot wound 

through right elbow at 4 a. m. on March 4, 1922, at courthouse_______ $10. 00 
Hospital calls on 3/4/22 & 3/5/22 at $2.50 each 
Office dressings on March 6, 7, 8, 9, 10, 11, 12, 18, 19, 20, 21, 22, 23, 25, 27, 

2 a1; ane Averell 3.4. amd 7, Ot SEO) CRO iisc a iiceecceeecammenecun 40. 00 

55. 00 

In his request for review claimant states that he was called at 4 
o'clock on the morning of March 4, 1922, to attend James Mack at 
the courthouse, after Mack had been accidentally shot through the 
right elbow by Officer Hachmeister; that he was so called by Officer 
Hachmeister, who authorized full treatment of the wounded man; 
and that such authorization was also given him by Officer George 
Andress, who directed him to send his account, “ after the case had 
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recovered,” to George Holland, collector of customs at Ogdensburg. 
He further states that Dr. Robert S. McDonald, whose bill for $10 
for five dressings of the wound has been disallowed. attended to the 
wounded man during his (Doctor Spencer’s) short absence from 
Plattsburg. 

The expenses of necessary medical or surgical treatment of persons 
who have been arrested by officers of the United States and are held 
as prisoners of the United States is an expense incident to the arrest, 
which, if incurred under proper conditions and with due authority, 
is a lawful charge against the United States. 27 Comp. Dec., 531. In 
the instant case the wounded man was in the custody of the customs 
officers as a prisoner only from 2 a. m. to 11 a. m. on March 4, 1922, 
when he was released on bond. It does not appear that subsequent 
to the first treatment, itemized and charged for at $10, the said Mack 
was, when having his wound dressed by claimant, in the custody of 
an officer of the United States and held as a prisoner of the United 
States. Having been released on bond, the said Mack may be said to 
have assumed responsibility for the expense of medical or surgical 
treatment thereafter. His injuries were the result of his own mis- 
conduct and not in any way the result of an act for which the 
United States is liable. The customs officers were without authority 
to obligate the United States to pay for the expense of treatment 
rendered by the claimant during a period when the wounded man 
was not in the custody of an officer of the United States and held 
as a prisoner of the United States. 

Upon a review of the matter no difference is found and the settle- 
ment is sustained. 


FORAGE FOR FEDERALLY OWNED ANIMALS WHILE IN STATE 
SERVICE. 


The National Guard regulations provide for the furnishing of forage by the 
United States for Federally owned animals loaned for the training of the 
National Guard only through the purchasing organization of the Army 
or by purchase locally upon specific authorization in advance; the State 
may not obligate the United States to pay for forage purchased by the 
State for such animals when removed from the place where foraged by 
the United States and used for State purposes. 

Comptroller General McCarl to the Secretary of War, June 14, 1923. 

There has been received your letter of April 30, 1923, requesting 
decision whether the State of Pennsylvania may be reimbursed for 
the cost of forage purchased by it for animals issued by the Federal 
Government for the training of the 104th Cavalry and 52d Machine 
Gun Squadron, Pennsylvania National Guard, in the circumstances 
hereafter described. While the question involves the reimburse- 
ment of the State the matter originates as an inquiry by the United 


States property and disbursing officer of the State to the Chief of 
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the Militia Bureau, whether reimbursement is authorized, and no 
claim is submitted as actually asserted by the State. 

The organizations named were ordered into the active service of 
the State by the governor July 20, 1922, “ for the preservation of 
public peace and order [and] for the purpose of upholding the laws 
of this Commonwealth;” the necessity therefor being stated as be- 
cause of industrial disturbances in the bituminous mining districts 
of the State. Apparently the equipment, including the horses be- 
longing to the Federal Government, was used by the organizations. 
The horses are foraged by the Federal Government at the home 
stations of the organizations, the cost being payable from the 
allotment to the State of Pennsylvania under “Arming, equipping, 
and training the National Guard.” 

National Guard Regulations, 1922, paragraphs 839 and 944 to 985, 
contemplate the furnishing of forage by the United States through 
the purchasing organization of the Army. Paragraph 971 provides 
for purchase of forage by organization commanders only upon spe- 
cific authorization in advance where supplies have not reached the 
organization. 

In the present case the necessary forage was supplied by the 

United States at the home stations of the organization, but was not 
used because of the absence of the animals; and in requisitions for 
the subsequent period the quantity of forage reported on hand was 
deducted from the following period allowance, thus reducing the 
cost to the United States of foraging the animals. While the organi- 
zations were in active State service, the State “had, in addition to 
the Federal horses, a large number of hired and State-owned animals 
on this duty.” It is stated that all the animals were fed the pre- 
scribed field ration fixed by paragraph 1226, (¢) Army Regulations, 
1913, and further: 
In view of the fact that the hired and State-owned horses were fed with the 
Federal horses, and that the animals were fed the increased forage ration, it 
is difficult to determine the exact amount of forage that the Federal horses 
consumed; it can be safely submitted that the Federal horses at least must 
have consumed their daily allowance as prescribed in the N. G. R., which is less 
than the field ration, and that the State of Pennsylvania should receive credit 
for the savings reported as accumulated during this period. 

On suggestion, however, the consumption of the Federal horses, 
based on their number, the number of days in the field, and the field 
ration prescribed by paragraph 1077, Army Regulations, 1913, as 
amended, was found to have been 219,149.6 pounds of hay, 187,842.5 
pounds of oats, and 52,162.9 pounds of straw. A bill rendered 
against and paid by the State for 22,207 pounds of straw and 210,889 
pounds of hay, amounting to $2,453.01, is submitted as the basis of 
payment, it being certified that “had a like amount of forage been 
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furnished by the Federal Government during the period in question 
the cost of same would approximate $2,824.87.” 

The case thus presented shows that the State fed the federally 
owned animals while in its service three items of forage; it seeks 
reimbursement for only two of the items, and these in a less amount 
than the estimated consumption; and that had the United States 
supplied the reduced quantity for which reimbursement is sought it 
would have cost more at the prevailing prices than was paid by the 
State. 

In theory, if there is an obligation of the United States for the 
feed, it is to the original contractor who supplied the feed. The 
State was without authority to contract for or on behalf of the 
United States. There is no express contract; nor does an implied 
contract arise to reimburse a State for foraging Federal animals 
supplied for training the National Guard when those animals are 
removed for State purposes from the place at which the United 
States is prepared to and does forage them, and the law does not 
provide for the situation, sections 61, 87, 89, and 90 of the national 
defense act, as amended. 

The animals were furnished “for the training of the National 
Guard.” The regulations for their forage provided only for the 
furnishing of forage by the United States or purchases locally upon 
specific authorization in advance. The State for its purpose having 
removed the animals from,the places where the United States had 
made provision for their forage created a situation not contem- 
plated by the law and regulations and can not shift to the United 
States the burden of foraging the animals while being used in its 
service, as neither the law nor the regulations authorize or provide 
for that situation. Payment is accordingly not authorized. 


WAR RISK DISABILITY COMPENSATION—STEPCHILDREN. 


Beneficiaries of the Veterans’ Bureau receiving disability compensation under 
the war risk act, are not entitled to additi¢gnal compensation for a minor 
stepchild that is receiving compensation in its own right by reason of 
the death of its father in the military service. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 14, 1923. 

I have your letter of April 18, 1923, requesting decision whether 
the Veterans’ Bureau is authorized to pay to a compensation bene- 
ficiary additional compensation on account of a stepchild who is a 
minor and a member of his household, and who is entitled to and is 
receiving compensation and insurance as the child of a father whose 
death resulted from his military service. 
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Section 301 of the war risk insurance act as amended by the act 
of June 25, 1918, 40 Stat., 611, provides monthly death compensation 
to a widow and one child of $35, and if there is no widow but one 
child of $20. Compensation to the widow continues until she dies, 
or remarries, upon the happening of which contingency the child 
is entitled to compensation .in the amount which would have been 
payable if it had been the sole original beneficiary. 

Section 23 of the act of October 6, 1917, provides that, when by 
the terms of the act any payment to a minor is to be made, such 
payment shall be made to the guardian, curator, or other person 
legally vested with responsibility or care of the claimant. 

Upon remarriage of the mother this child became entitled in his 
or her own right to payment of compensation on account of the death 
of the father, the payments to be made to a duly constituted guardian, 
curator, or other authorized person for expenditure in the child’s 
behalf. The stepfather, as such, has no legal right to or interest in 
these payments other than to the extent that they may tend to 
relieve him of the burden of the child’s support. 

Section 302 of the war risk insurance act as amended by the act 
of December 24, 1919, 41 Stat., 373, provides for payment of dis- 
ability compensation in varying amounts according as there are, 
or are not, wife or children, or dependent parents. For payment 
of additional compensation on account of parents the section re- 
quires that the parents shall be dependents, but there is no such re- 
quirement in the case of wife and child. In this case the step- 
child is brought within the term “child” as used in this connec- 
tion by section 22 of the act of October 6, 1917, 40 Stat., 401, which 
defines that term to include “(c) A stepchild, if a member of the 
man’s household.” While there is no express requirement that there 
must be a condition of dependency to support payment of com- 
pensation to a stepchild the theory of the law is dependency. The 
law presumes dependency in the case of a wife or minor child, but 
I think there is not necessarily such a presumption in the case of a 
stepchild whose dependency is a matter of fact to be established 
by proof. 

In this case the compensation allowed to the stepchild in its own 
right is the full measure of compensation allowed by war risk in- 
surance laws for its support. To give to the stepfather an ad- 
ditional allowance on account of the stepchild would be in effect a 


duplication of the statutory allowance on its account, contrary to 
the intent of the law. Therefore there should be no payment of com- 
pensation to the stepfather on account of the stepchild while the 
Jatter is in receipt of compensation in its own right. 
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TRAVELING EXPENSES—USE OF OWN AUTOMOBILE. 


The allowance of mileage to employees of the Department of Agriculture for 
the use of their personally owned automobiles on official travel as author- 
ized by the act of May 11, 1922, 42 Stat., 538, is a commutation of the ex- 
pense of operating such automobiles and precludes any additional allow- 
ance on an actual expense basis for storage or towing charges. 


Comptroller General McCarl to the Secretary of Agriculture, June 20, 1923. 

I have your letter dated May 31, 1923, in which after stating cer- 
tain conditions affecting the travel status of field employees of that 
department who for travel in their own automobiles are paid compen- 
sation upon a mileage basis, as authorized by the act of May 11, 1922, 
42 Stat., 538, there is requested my decision of the question submitted 
in the concluding paragraph thereof: 


Whether, in accordance with the provisions of paragraph 32 (k) of the Fiscal 
Regulations of this Department, employees authorized to use their personally 
owned vehicles in official work on a mileage basis may be reimbursed in addi- 


tion for storage charges when storage becomes necessary at points away from 
their official headquarters. 


Paragraph 32 (k) of the Fiscal Regulations relates to travel ex- 
penses and is as follows: 


(k) When specifically authorized actual operating expenses, or mileage rates 
not exceeding 3 cents per mile for a motorcycle and 7 cents per mile for an 
automobile, for the use of personally owned vehicles in official work. Each 
account covering actual operating charges or mileage rates shall be supported 
by a certificate setting forth, in the case of actual operating expenses (a) that 
the charge for gasoline and oil was arrived at by actual measurements at both 
the beginning and end of the official trip, and (b) the mileage of each; and in 
the case of mileage rates (a) the date of travel; (b) the points between which 
performed; (c) the actual number of miles traveled; (d) the rate per mile and 
total charge; (e) the hour of departure from and arrival at official station; and 
(f) that the travel was officially necessary, that the distances charged are to 
the best of the employee’s knowledge and belief, correct, and that no public or 
regular means of transportation could be used as advantageously in the in- 
terest of the Government. In addition to actual operating charges or mileage 
rates, employees using their own vehicles in official work may be reimbursed 
for storage charges when storage becomes necessary at points other than 
official headquarters. When it becomes necessary, by reason of breakdowns, 
impassable roads, or miring to have vehicles towed partly, or under extraordi- 
nary circumstances, entirely to destination, reimbursement may be made for 
reasonable expense of such towage, but all such charges must be fully ex- 
plained and in each case will be considered on its merits. 


The provisions of this paragraph stipulate for “ operating ex- 
penses ” or “mileage rates” for an automobile for the use of per- 
sonally owned vehicles in official work, and the authority to pay mile- 
age is derived from the Act of May 11, 1922, 42 Stat., paragraph on 
page 538, providing: 

Whenever, during the fiscal year ending June 30, 1923, the Secretary of Agri- 
culture shall find that the expenses of travel can be reduced thereby, he may, in 
lieu of actual traveling expenses, under such regulations as he may prescribe, 


authorize the payment of not to exceed 3 cents per mile for motorcycles or 7 
cents per mile for an automobile, used for necessary travel on official business. 


It will be observed that the provisions of this act stipulate a con- 
dition, viz, that when the expenses of travel can be reduced thereby, 





810 DECISIONS OF THE COMPTROLLER GENERAL, 


there may be paid “ in lieu of actual traveling expenses,” 7 cents per 
mile for an automobile used for necessary travel on official business, 
Storage charges occur incident to the use of an automobile and thus 
such charges represent a necessary item of the expenses arising 
through a use in travel. Therefore to pay a commuted travel expense 
at a mileage rate for an automobile used for travel and then to pay 
additional, for the same use, the cost of storage charges, inconsistently 
mingles commutation and actual expenses which results in a con- 
structive double recompense. The act of March 3, 1875, 18 Stat., 452, 
provides that only actual and necessary traveling expenses may be 
paid. The act of May 11, 1922, is in the nature of an amendment to 
the act of 1875, specifically for that Department, excepting that De- 
partment from the provisions of the act of 1875, only conditionally, 
viz, that the mileage is in lieu of actual traveling expenses. In com- 
parison I conceive the act of May 11, 1922, to be analogous to the act 
of August 1, 1914, 38 Stat., 680, which was a similar amendment to , 
the act of 1875, providing for a per diem in lieu of actual expense of 
subsistence, under which section it is assumed there would not be 
contemplated payment of $4 per diem, and in addition, reimburse- 
ment for lodging. In either case the commutation must be held to 
be inclusive of the total respective expenses. 

Considering the wording of the act of May 11, 1922, in connection 
with the act of March 3, 1875, it is apparent that the terms of the act 
of May 11, 1922, are in words of limitation, and there is therefore 
no authority to pay for storage upon automobiles in addition to mile- 
age for use thereof as a travel expense. 

There would, likewise, be no authority for the payment of tow- 
age, a further provision in the regulations, as such an expense, repre- 
senting an item of actual expense, can not be entertained as a matter 
for reimbursement additional to mileage. 


CONTRACTS—RENEWAL OPTIONS. 


Where the contract for the procurement of such services as electric current, 
gas, heat, water, refrigeration, and fire-alarm service made for one fiscal 
year contains a provision for renewal from year to year, the renewal 
thereof need not be formally executed in the manner required by section 
3744 of the Revised Statutes in the case of original contracts. 


Comptroller General McCarl to the Secretary of War, June 20, 1923. 

I have your letter of June 13, 1923, in reference to a plan sub- 
mitted by the Quartermaster General for simplifying and at the 
same time insuring renewals of fiscal-year contracts for the pro- 
curement of such services as electric current, gas, heat, water, re- 
frigeration, and fire-alarm service. You state: 


Practically all contracts made by the War Department for these services 
are made under conditions which eliminate the necessity of advertising, because 
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no competition is possible, there being ordinarily only one source in a com. 
munity from which the service can be supplied, and for a great many years 
it has been the custom when executing such contracts to include therein a 
right to renew from year to year at the option of the Government. 

Great difficulty has been and is being experienced by the Quartermaster 
General in securing renewals of many of these contracts, due to the fact that 
contractors when presented with new instruments for signature frequently 
insist upon changing the terms and refuse to execute contracts unless their 
demands are complied with. The Quartermaster General has therefore pro- 
posed that such contracts be renewed by service of notice of renewal, and by 
such notice ratifying, confirming, and adopting for another year the contract 
already in existence and duly approved and filed, thus eliminating a source of 
difficulty and insuring to the Government the benefit of the valuable rights 
which form a part of the original contract. 


With your letter you inclose an opinion of the Judge Advocate 
General, to whom the matter had been referred, in which opinion 
you state that you concur, and you ask the concurrence of this 
office before putting the proposed procedure in operation. 

In the opinion, which is addressed to The Adjutant General by 
4th indorsement dated June 6, 1923, after discussing the provisions 
of sections 3679 and 3732, Revised Statutes, the Judge Advocate 
General thinks it clear that the taking of renewal options in contracts 
is lawful and that their operation beyond the end of the fiscal year 
is not only violative of no statute but is to the manifest interest of 
the United States. Discussing the provisions of section 3744, Revised 
Statutes, which require that contracts entered into by the War 


Department “be reduced to writing and signed by the contracting 
parties with their names at the end thereof,” he thinks that section 
refers to the making of an original contract and not to the extension 
or renewal of a contract already executed in accord with the law 
and in which provision is made for renewal at the option of one 
of the parties. He concludes: 


14. It is, therefore, my opinion that as to renewal options contained in the 
subsisting fiscal year contracts (see paragraph 9, Q. M. C. Form 101 and Q. M. C. 
Form 108, Schedule B (f) ; copies herewith) for the various services enumerated 
by the Quartermaster General, as to which no competition is possible, renewal 
may be accomplished, unless otherwise provided in the contract, by serving upon 
the contractor, on or before the first business day of the fiscal year succeeding 
that covered by the original service term, a notice in writing in proper form. 
(See J. A. G. 481, Nov. 20, 1920.) Such notice should inform the contractor 
that, under the provisions of the contract, identifying both the contract and 
the provision referred to by proper reference, the United States elects to exer- 
cise its option of renewal, and by the service of such notice does extend, 
renew, adopt, and ratify the said contract for the ensuing fiscal year, specifying 
the dutes thereof. A true copy of the notice should be left with the contractor, 
and the usual and ordinary legal return of notice under oath made by the 
officer who serves it upon the contractor. The original thus returned should be 
filed with the proper oflicial Of the Government and a copy thereof should be 
filed in the Returns Office of the Department of the Interior. This same pro- 
cedure may be followed each year, until the right to renew as provided by the 
terms of the original instrument has expired. 

15. As to future contracts, however, I am of opinion that the present renewal 
provision should be redrafted, so as to provide explicitly for renewal upon 
notice by a prescribed method, such notice to be given on or before the first 
business day of the next succeeding fiscal year, and that the form of the notice 
to be given should be set out in full in the contract. 
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I concur in the opinion of the Judge Advocate General as quoted 
but deem the form of notice prescribed in the contract per para- 
graph 15 as unnecessary but will make no objection thereto. The 
notice of renewal should in each case be sent to the military division 
of this office to be filed with the original contract. It is assumed the 
administrative office will establish the procedure with respect to 
filing notice of renewals in the Returns Office. 


CONTRACTS—SUPPLEMENTAL AND RENEWALS. 


A valid formal contract securing to the United States the right to electric 
current at specified rates for the fiscal year in which executed, with 
the right of renewal from year to year for a limited period without any 
increase of rates, may not, by supplemental contracts within the time 
allowed for notice of renewals and without any consideration moving to 
the United States, be changed to increase the rates to be paid by the 
Government within the authorized renewal period. 


Decision by Comptroller General McCarl, June 21, 1923. 

Union Electric Light & Power Co. requested a review of settlement 
No. W-667305, dated April 19, 1923, wherein of the company’s 
claim for $6,743.39 for electric current furnished the War Depart- 
ment at Jefferson Barracks, Mo., for the period July 1, 1922, to 
March 31, 1923, the company was found to be entitled to $4,875.90, 


based on the rates of contract of April 4, 1918, and that for the 
period July 1, 1919, to June 30, 1922, it had been overpaid in the 
amount of $8,818.95. 

Under date of April 4, 1918, the claimant company entered into 
a contract with Col. Chauncey B. Baker, Quartermaster Corps, for 
and on behalf of the United States, for furnishing electric current 


at Jefferson Barracks, Mo., for the fiscal year 1919, at the following 
rates: 


For the first 150,000 K. W. hours of alternating current consumed during the 
fiscal year for lighting and small motor purposes, the rate shall be two and one- 
half (23) cents per K. W. hour, and for any current consumed during the 
fiscal year in excess of 150,000 K. W. hours, the rate shall be one-half (4) cent 
per K. W. hour. 

For direct current consumed in operating elevator in Post hospital, the 
rate shall be five (5) cents per K. W. hour. 

No monthly bills shall be less than two hundred (200) dollars. All monthly 
bills above two hundred (200) dollars shall be subject to a discount of 
25% if paid within sixty days after end of the month in which service is 
rendered, provided that the application of such 25% discount shall not reduce 
any monthly bill below two hundred (200) dollars net. 

It is further agreed and understood that all of the electric current used 
for the purpose of pumping water is to be furnished at a net rate of 1.3¢ per 
kilowatt hour * * 


There was also a provision for renewal as follows: 


13. That, at the option of the United States, this contract, with all its 
covenants and agreements, may be renewed yearly, as often as the needs of the 
public service may require, so as to give the United States continuous service, 
not extending, however, beyond June 30, 1929, but no renewal shall be made 
to include more than one fiscal year; * * 
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A contract for the fiscal year 1920 was entered into by the same 
contracting parties under date of May 31, 1919, using the same torm 
(Q. M. C. form 116) as that used in drawing up the contract of 
April 4, 1918. This contract was substantially identical with the 
contract of April 4, 1918, except there were added certain provisions 
with regard to “contingent fees,” “adjustment of labor disputes,” 
“law and restrictions relative to labor,” also a provision that— 


It is understood and agreed that the emergency surcharge of 5 mills per kilo 
watt hour granted by the Public Service Commission of Missouri shall apply to 
all service supplied at Jefferson Barracks from July 1st, 1919, to June 30th, 1920. 

On June 12, 1920, a contract was entered into for the fiscal year 
1921, W. E. Mills, captain, Quartermaster Corps, being the contract- 
ing officer on behalf of the United States, and a different “form” 
from that of the previous year was used. This contract provided for 
substantial changes in rates as compared with the original contract. 
Alternating current was to be charged for at a rate of $0.03166 per 
kilowatt hour for the first 150,000 kilowatt hours and $0.01166 
per kilowatt hour for current in excess of 150,000 kilowatt hours. 
The rate for direct current for operating the elevator in the posi 
hospital was increased to 6 cents per kilowatt hour for the first 300 
kilowatt hours, 5 cents per kilowatt hour for-the next 300 kilowati 
hours, and 34 cents per kilowatt hour for all over 600 kilowatt hours. 
The rate for current for pumping water was increased to 1.8 cents 
per kilowatt hour, the word “ net” preceding “ rate” being omitted. 
The contract contained the same provision for 25 per cent discount. 
There was also a provision that the rates to be paid for current fur- 
nished thereunder should be increased or decreased to conform to the 
schedule of rates, if any, thereafter received for file in authorized 
manner by the State Commission having jurisdiction. It also con- 
tained the provision for renewal, at the option of the United States, 
until June 30, 1929. 

On May 25, 1921, a contract containing substantially the same 
provisions as the contract of June 12, 1920, though executed on a 
“form” different from the form used in any of the preceding con- 
tracts recited, was entered into for the fiscal year 1922, Walter 
Board, captain, Quartermaster Corps, being the contracting officer 
on the part of the United States. 

It appears that in the administrative office questions arose (1) 
as to what discount the United States was entitled under the terms 
of the contract for the fiscal years 1921 and 1922, and (2) whether 
or not the increase granted on the pumping rate from 1.3 to 1.8 cents 
per kilowatt hour was binding on the United States; that the Judge 
Advocate General rendered an opinion June 24, 1922, that the United 
States was entitled to have electric current furnished it at the rates 
provided im the contract of April 4, 1918, subject to the discount 
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therein stipulated, and payment at other or different rates during 
the fiscal years 1920, 1921, and 1922 was unauthorized; that claims 
representing the difference between what was paid by the adminis- 
trative office on bills for current furnished during the fiscal year 
1922 and what the company claimed was due it under contract of 
May 25, 1922, were setiled by this office; that the company declined 
to enter into a contract for the fiscal year 1923 at the rates stipulated 
in the contract of April 4, 1918; and that bills for current furnished 
during the period July 1, 1922, to March 31, 1923, were forwarded 
to this office for direct settlement. 

In making the settlement now in question it was stated: 

The only question involved is, Is the United States entitled to the rates set 
forth in the contract of April 4, 1918, up to and including June 30, 1929, as the 
result of section 13 of said contract? The question must be answered in the 
aflirmative. The option contained in clause 13 of the contract of April 4, 1918, 
was a valuable right to which the United States is entitled. It can not be de- 
stroyed in the absence of valuable consideration moving to the United States in 
its stead. In the present instance there was nothing but a flat increase in rates 


to the detriment of the United States. Claimant has therefore been overpaid as 

follows: 

By the War Depariment for the period July 1, 1919, to June 30, 1920_ $3, 912. 40 

By the War Department for the period July 1, 1920, to June 30, 1921. 2, 735. 69 

By the War Department July 1, 1921, to June 30, 1922__--________ sa 683. 16 
1, 487. 70 


Total overpaid ‘ 8, 818. 95 


The amount overpaid by this office resulted when the provisions of contract 
of April 4, 1918, were inadvertently overlooked, although the principle involved 
in these payments was correctly interpreted at the time of payment. The 
question directly involved was whether the discount rate of 25% applied to bills 
submitted for water pumping service. It wus held that the discount provision 
did not apply. This decision is adhered to. However, due to the fact that the 
rates were increased over the original contract rates, which was not discovered 
at the time, overpayment resulted. 

Based on the rates of the contract of April 4, 1918, the claimant is entitled 
to $4,875.90 for current furnished since July 1, 1922. Since, however, the claim- 
ant company is indebted to the United States in the sum of $8,818.95 no pay- 
ment can be made. 


It is contended on behalf of claimant company that the contracts 
for the fiscal years 1920, 1921, and 1922 were each a new agreement 
and not a renewal of a prior agreement; that “each is a contract 
complete in itself, made by the same parties upon new bidding, and 
as a result of independent negotiations, and each covering completely 
the entire subject matter covered by earlier agreement; ” that in ad- 
dition to the changes in rates— 
numerous changes were made in the terms and conditions of the several con- 
tracts. The contract for the fiscal year 1919 contained a number of provisions 
(see sections 15 and 16 thereof) giving the Government authority to settle, 
labor disputes not contained in the previous contract and which were a serious 
burden upon the contractor. The contract for the fiscal year: 1920 contained 
still different terms, clauses 15 and 16 giving the Government the advantage of 
any more favorable rate which might be available to the general public under 
any of the contractor’s published tariffs. Further, an examination of the sev- 
eral contracts will show that the Government each year submitted a different 
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form, all containing substantial changes in previous provisions. These changes 
in the terms and conditions of the contracts afford ample consideration for 
the changes in rates, 

It is further contended that service rendered subsequent to June 
30, 1922, should be paid for either at the rates named in the contract 
of May 25, 1921, upon the theory that that contract is continued, 
and upon which basis the claim was presented, or, if it be held that 
said contract was terminated on June 30, 1922, then at the rates 
named in the tariffs and schedules on file with the Public Service 
Commission of Missouri. 

The contract of April 4, 1918, called for service for the fiscal year 
1919 at specified rates, and expressly provided for a yearly renewal, 
with all its covenants and agreements, at the option of the United 
States, so as to give continuous service, not extending, however, 
beyond June 30, 1929, and that the United States reserved the right 
to terminate the contract at any time within the period for which 
the contract was made or might be renewed by giving thirty days’ 
notice to the contractor or its agent. It does not appear that the con- 
tract was so terminated. The option was a valuable right, to pre- 
serve which was the duty of the administrative officers concerned. 
The insertion in the contract for the fiscal year 1920 of provisions 
with respect to contingent fees, “ adjustment of labor disputes,” “ law 
and restrictions relative to labor,” is therefore held to be insuffi- 
cient to support the added “emergency surcharge of 5 mills per 
kilowatt hour granted by the Public Service Commission of Mis- 
souri,” and the different forms used for the contracts for the fiscal 
years 1921 and 1922 are ineffective to support the increased rates. 
The contracts for the fiscal years 1920, 1921, and 1922 are held to 
have been successive renewals of the contract of April 4, 1918, in 
which contract there was reserved no right on the part of the com- 
pany to increase the rates if and when an increase should be author- 
ized by the Public Service Commission of Missouri. The insertion 
of the reservation in any renewal of that contract by any officer of 
the United States was without legal authority and imposed no 
obligation on the United States to pay the increase. 

Upon a review of the matter no differences are found, and the 
settlement is sustained. 

Bills for service furnished subsequent to March 31, 1923, will be 
settled upon the basis of rates specified in the contract of April 4, 
1918, the amounts so found due to be credited as a set-off against 
the amount found to have been overpaid until the same has been 
fully satisfied. 

60549°—23—Vol. 2 53 
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NAVY PAY—STEWARDS AND COOKS. 


Enlisted men of the Navy holding certificates of qualification as stewards or 
cooks on June 30, 1922, the additional pay for which, when added to the 
pay they are otherwise lawfully in receipt of on that date, makes a total in 
excess of the total pay and allowances to which they would be entitled 
under the act of June 10, 1822, are permitted under section 16 of the act 
of June 10, 1922, 42 Stat., 632, to continue in receipt of the former pay plus 
the additional for qualification as stewards or cooks during their enlist- 
ment current on June 30, 1922, and so long as they retain their then grade or 
rating and continuously maintain the standard required for qualification 
as stewards or cooks. 


Comptroller General McCarl to the Secretary of the Navy, June 22, 1923. 
I have your letter of June 9, 1923, as follows: 


General Order No. 62 of 2 February, 1908, authorizes an additional pay of 
$5 per month to stewards or cooks, who may receive certificates of qualification, 
and requires that the certificate of qualification remain in force for a period 
of two years, and shall be renewed by the commanding officer at the expiration 
of these two years for a similar term if the performance of duty by the steward 
or cook so warrants. 

Section 16 of the act of 10 June, 1922, provides that nothing contained in that 
act shail operate to reduce the total of the pay and allowances which any en- 
listed man of the Navy is now receiving during his current enlistment and 
while he holds his present grade or rating. 

Your decision is requested as to whether a steward who holds a certificate 
of qualification under which he is receiving additional pay of $5 per month, and 
which additional pay is sufficient to bring his current pay above that authorized 
in the act of 10 June, 1922, and within the terms of section 16 of that act, will 
be entitled to continue in receipt of this additional pay when the certificate is 
renewed by his commanding oflicer for additional period of two years or until 
his current enlistment expires. 


General Order No. 62, referred to, specifically provides: 


Such additional pay to be of a permanent character as regular pay. 


It is also noted that the renewal of the certificate of qualification 
is in effect made compulsory when the enlisted man has maintained 
the required standard. 

Section 18 of the act of June 10, 1922, 42 Stat., 632, provides in 
part: 


All laws and parts of laws authorizing extra pay for qualification * * * 
for holding rated positions, except as otherwise specifically provided herein, 
are hereby repealed, to take effect July 1, 1922. 

Section 16 of the same act provides in part: 

* * * and nothing contained in this act shall operate to reduce the total 
of the pay and allowances which any enlisted man of the * * * Navy 
* * * is now receiving during his current enlistment, and while he holds his 


present grade or rating. 

The purpose of section 16 was to prevent the operation of the 
provisions of the act of June 10, 1922, during the enlistment cur- 
rent on June 30, 1922, provided the grade or rating held by an en- 
listed man on June 30, 1922, was not changed during said enlist- 
ment, if the operations of the provisions of the act of June 10, 1922, 
would, if applied, reduce the total of pay and allowances below the 
amount to which the enlisted man was entitled on June 30, 1922. 
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The effect of section 16 is to confer on an enlisted man, on an! 
after July 1, 1922, during his current enlistment and so long therein 
as he continues in the grade of rating held on June 30, 1922, the 
pay attached to that grade or rating on June 30, 1922, if that rate 
be greater than provided by the act of June 10, 1922. 

By the very terms of General Order No. 62, the addition of 
$5 per month attaches to the pay of stewards and cooks so long 
as they maintain the required standard of qualification, and I ain 
accordingly of the opinion that in a case such as cited by you 
the $5 is payable under the renewal of the certificate of qualification 
for so long as it remains in effect but not byond the date of discharge 
from the enlistment current on June 30, 1922. A discharge from 
such an enlistment terminates the benefits conferred by section 16 of 
the act of June 10, 1922, and upon reenlistment the provision of 
section 18 of the act of June 10, 1922, applies to the new contract of 
enlistment and no payment for such a certificate is authorized. 


COMPENSATION FOR OVERTIME—EMPLOYEES IN EXECUTIVE DE- 
PARTMENTS. 


Employees in the field service of the Bureau of Agricultural Economics, which 
is a bureau, and not an independent office, of the Department of Agri- 
culture, are employees “in” an executive department, although they may 
be permanently stationed away from the seat of Government, and in the 


absence of statutory authority may not be paid for overtime. 2 Comp. 
Gen., 78, adhered to. 


Comptroller General McCarl to the Secretary of Agriculture, June 26, 1923. 

I have your letter of May 31, 1923, requesting a reconsideration 
of my decision of August 5, 1922, 2 Comp. Gen., 78, to the effect that 
you are not authorized to fix the compensation of grain supervisors 
and grain samplers on a per diem basis for not less than seven hours’ 
service between 6 a. m. and 6 p. m. and on an hourly basis of not 
exceeding six hours’ service between 6 p. m. and 6 a. m. instead of 
on an annual basis as at present. 

The request for a reconsideration appears to be based upon the 
assumption that the decision was predicated upon the premise that 
the employees in question are “employees of an executive depart- 
ment ” whereas you contend that they are not employees in an 
executive department. In support of your contention you refer to 
15 Op. Atty. Gen., 262; 26 zd., 209; and 27 éd., 421. Each of the 
iuthorities referred to has been examined and it is found that in 
none of them was the question here presented involved. The question 
us to the status of field service employees was discussed more or 
less in each of these authorities and the rule as gathered therefrom 
may be stated as follows: 
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Where a branch of the civil service of the Government under the 
supervision of an executive department may properly be regarded as 
a distinct and independent office such as a post office, pension agency, 
customhouse, ordnance establishment, subtreasury, navy yard, or 


quartermaster establishment, it is not in the department within the 
act of June 22, 1906, 34 Stat., 449, relative to the transfer of em- 
ployees from one department to another; but clerks and employees 
not in any such independent offices and under the immediate control 
of the several departments are covered by the statute although usu- 
ally or invariably away from the seat of Government. See also 26 
Op. Atty. Gen., 254. 

Assuming that the rule as thus announced with reference to the 
act of June 22, 1906, may be applied also in determining whether 
employees of a given field service are employees in an executive de- 
partment within the meaning of section 7 of the act of March 15, 
1898, 30 Stat., 316, there would appear to be no doubt that the em- 
ployees now in question, who are field-service employees in the Bu- 
reau of Agricultural Economics, which is a bureau of the Depart- 
ment of Agriculture, created under authority of the act of May 11, 
1922, 42 Stat., 531, and which superseded the Bureau of Markets, 
Bureau of Markets and Crop Estimates, and the Office of Farm Man- 
agement and Farm Economics, are employees in the Department of 
Agriculture although permanently stationed away from the seat of 
Government. Their status in this respect is essentially different 
from that of employees in post ollices, customhouses, ordnance estab- 
lishments, navy yards, etc. 

It is understood that the compensation of grain supervisors and 
grain samplers has been fixed on an annual basis ever since such posi- 
tions were first created in the Department of Agriculture. If it has 
become necessary or desirable to change the appointments of these 
employees so as to provide for compensation on a daily and hourly 
basis as proposed, specific statutory authority therefor should be 
obtained. 

The decision of August 5, 1922, is adhered to. 


TRAVELING ee ea EMPLOYEES OF VETERANS’ 
JREAU. 


Orders issued to a physician not regularly employed in the Government service 
to perform official travel for the purpose of examining certain beneficiaries 
of the Veterans’ Bureau for a prescribed fee for each examination constitute 
him for the period covered by the travel and examinations a person “ hold- 
ing appointment or employment” under the United States, and as such 
limited by the act of March 3, 1875, 18 Stat., 452, and act of April 6, 1914, 
38 Stat., 318, to reimbursement for actual expenses of transportation and 
subsistence. 
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Decision by Comptroller General McCarl, June 26, 1923. 

The Director of the United States Veterans’ Bureau requested, 
June 1, 1923, review of settlement W--157218, dated December 27, 
1922, allowing Dr. J. S. DeJarnette no more than $16.07 as reim- 
bursement of actual expenses of railway fare and subsistence on 
November 15 and 16, 1921, when he went a distance of 246 miles, 
under orders dated September 9, 1921, as amended November 12, 
1921, from Staunton, Va., to Marlinton, W. Va., to examine Harlie 
B. Gardner, and from thence to Elkins, W. Va., to examine J. B. 
Ward, two former soldiers and patients of the Veterans’ Bureau. 

Doctor DeJarnette appears to have been serving, September 9, 
1921, as superintendent of the Virginia Western State Hospital at 
Staunton, Va., from which Harlie B. Gardner had been furloughed 
continuously since February 3, 1920, when special letter No. 7939 
was issued by the United States Veterans’ Bureau district manager 
for the fourth district directing the doctor— 


* * * to proceed from Staunton, Virginia, to Marlinton, West Virginia, 
for the purpose of examining Uarlie B. Gardner, C-273837 NP. While on this 


duty you will be allowed the regular fee of $5 for examteation and, in addition 
to this, $1 per mile one way for this trip. 

The order was not complied with immediately, and on November 
9, 1921, the district manager telegraphed him whether he could not 
also examine J. B. Ward at Elkins, W. Va. It was arranged, Novem- 
ber 12, 1921, that Ward should meet him four days later at a hotel in 
Elkins, W. Va., for examination. Gardner was examined at Marlin- 
ton on November 15, and Ward the next day at Elkins. The distance 
from Staunton to Marlinton appears to be 161 miles and from Mar- 
linton to Elkins 85 miles. The examination fees appear to have been 
paid by disbursing officers, and an approved voucher for $246 as mile- 
age at the rate of $1 a mile, one way, was forwarded to the General 
Accounting Office for settlement. Government transportation re- 
quests were used for a part of the journey, and in the settlement of 
which review is requested an allowance of $12.70 was made as re- 
imbursement for the cost of transportation for the remainder of the 
travel, and $4 was allowed as actual expenses for subsistence and 
lodging while on the journey. 

The precise question presented by the record for decision is whether 
Doctor DeJarnette during the two days in question was an officer or 
employee of the United States within the inhibition contained in the 
act of March 3, 1875, 18 Stat., 452: 

That hereafter only actual traveling expenses shall be allowed to any person 
holding employment or appointment under the United States * * *; and 
all allowances for mileage and transportation in excess of the amount actually 
paid * * * are hereby declared illegal; and no credit shall be allowed to 


any of the disbursing officers of the United States for payment or allowances in 
violation of this provision. 
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Doctor DeJarnette is referred to in the travel order as an “exam- 
iner,” but it is reported that he was neither on full nor part time sal- 
ary during the two days he was engaged in making the two examina- 
tions. While the order directed him to make the examination and 
stated that he would be allowed an examination fee of $5 and“ $1 per 
mile for one way this trip,” he was pro hac vice “ holding appointment 
or employment under the United States” within the meaning of the 
act of March 3, 1875; 4 Comp. Dec., 696; 8 id., 235; 26 id., 547; 27 
td., 807. Therefore Doctor DeJarnette is not entitled to receive 
mileage at the rate of 50¢ per mile each way, or $1 a mile one way, 
for this trip, a sum of $246 and largely in excess of the actual and 
necessary expenses for the journey. 

He was allowed reimbursement of the cost of transportation and, 
under the act of April 6, 1914, 38 Stat., 318, actual expenses of sub- 
sistence, and there is nothing further due by reason of transportation 
or subsistence expenses for this journey. The settlement is affirmed. 


APPROPRIATIONS—AVAILABILITY BEYOND FISCAL YEAR. 


The appropriation made by the act of May 24, 1922, 42 Stat., 568, for addition 
to the heating and power plant at the Indian school known as the Haskell 
Institute, is not within the classes of appropriations designated by the 
act of August 24, 1912, 37 Stat., 487, amended by act of March 3, 1919, 
40 Stat., 1309, as permanent or indefinite, and, as it contains no specific 
provision extending its availability, it will not be available for expenditure 
after June 30, 1928, except to the extent properly obligated on or before 


said date. 
Comptroller General McCarl to the Secretary of the Interior, June 26, 1923. 

I have your letter of June 18, 1923, requesting decision whether 
the unexpended balance of the appropriation made in the act of May 
24, 1922, 42 Stat., 568, for addition to heating and power plant at 
the Indian school known as Haskell Institute may be obligated and 
expended after June 30, 1923. 


The act in which the appropriation in question is made is a 
regular annual appropriation act entitled, “An Act making ap- 
propriations for the Department of the Interior for the fiscal year 
ending June 30, 1923, and for other purposes,” and the appropriation 
is in the following terms: 


For support and education of seven hundred and fifty Indian pupils at the 
Indian school, Haskell Institute, Lawrence, Kansas, and for pay of superin- 
tendents, $150,000; for general repairs and improvements, $14,000; for addition 
to heating and power plant, $20,000, to be immediately available; in all, 
$184,000. 

Section 7 of the act of August 24, 1912, 37 Stat., 487, as amended 
by section 6 of the act of March 3, 1919, 40 Stat., 1309, provides that 
no specific appropriation made in any regular annual appropriation 
act shall be construed to be permanent or available continuously 
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without reference to a fiscal year unless it applies to one of 
the following four classes: “ Rivers and harbors,” “ lighthouses,” 
“ public buildings,” and “ pay of Navy and Marine Corps,” or unless 
it is made in terms expressly providing that it shall continue avail- 
able beyond the fiscal year for which the appropriation act in which 
it is contained makes provision. 

The appropriation now in question does not belong to any of 
the four classes specifically referred to in the preceding paragraph 
(see decisions of February 17 and March 21, 1922, 1 Comp. Gen., 
435 and 532, to you relative to an appropriation for certain repairs 
and improvements to the Patent Office Building) and it is not made 
in terms expressly providing that it shall continue available beyond 
the fiscal year for which the appropriation act in which it is con- 
tained makes provision. Therefore, it must be held that such 
appropriation will not be available for expenditure subsequent to 
June 30, 1923, except for the payment of obligations properly in- 
curred on or before said date. 

The fact that the appropriation in question was expressly made 
“immediately available” without being made available until ex- 
pended is a further indication that it was intended to be available 
only for payment of obligations incurred prior to July 1, 1923. See 


at. 


also the provision for Haskell Institute for the fiscal year 1922, act 


=—"9 


of March 3, 1921, 41 Stat., 1235, in which an appropriation for 
repairs and construction of drain, ditches, and dikes was expressly 
made available immediately and to continue available until ex- 
pended. 

The question submitted is answered in the negative. 


JUDGMENTS AGAINST INTERNAL-REVENUE COLLECTORS. 


A judgment against an internal-revenue collector by reason of anything done 
in the performance of his official duty, but not involving the refund of 
taxes, is not payable from the annual appropriation made for refunding 
taxes; but payment being authorized by section 3220, Revised Statutes, as 
amended, it is a proper claim for consideration by the General Accounting 
Office and may be allowed and certified, the amount thereof to be reported 
by the Secretary of the Treasury to Congress as a certified claim. 

Comptroller General McCarl to the Secretary of the Treasury, June 26, 1923. 

I have your letter of April 28, 1923, relative to the proper appro- 
priation available for the amount of settlement T—5667, this office, 
dated March 21, 1923, whereby was allowed the clerk of the United 

States District Court for the Northern District of Georgia the sum 

of $23.60, representing payment in full for court costs assessed 

against J. T. Rose, collector of internal revenue for the district of 

Georgia, in connection with the case of J. W. Crawford and W. A. 

Starnes, as per order of the court dated July 20, 1922. 
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The certificate of settlement designates the appropriation “ Pay- 
ment of judgments against internal-revenue officers (certified claims) ” 
to be reported to Congress for appropriation. 

This office, in decision of February 14, 1923, 2 Comp. Gen., 501, 
held that refunds of taxes pursuant to judgments rendered by com- 
petent courts, including costs, are properly payable from the annual 
appropriations now provided by Congress, obviating the necessity 
of certification to Congress for an appropriation for payment of 
each individual judgment with costs. You direct attention also to 
the reenactment of section 3220, Revised Statutes, as amended, 42 
Stat., 314, particularly emphasizing the authority granted the Com- 
missioner of Internal Revenue to pay “all damages and costs re- 


covered against any assessor, assistant assessor, collector, deputy 


collector, agent, or inspector in any suit brought against him by 
reason of anything done in the performance of his official duty.” 

The allowance by the settlement in the present case has nothing 
to do with refund of internal-revenue taxes, but represents the court 
costs assessed against a collector of internal revenue in a suit brought 
by two physicians to compel the collector, by writ of mandamus, to 
issue special narcotic tax stamps to the plaintiffs as. practitioners, 
under the narcotic act of December 17, 1914, 38 Stat., 785. Your 
submission involves the question whether the amount of court costs 
in suits against internal-revenue officers in cases involving internal- 
revenue laws, other than the refund of taxes, may properly be paid 
from the annual appropriations for refund of taxes, rather than 
from the appropriation made through certified claims, to obviate the 
necessity of certification to Congress, in the same manner as judg- 
ments for tax refunds are paid. 

Section 3220, Revised Statutes, as originally enacted, and as re- 
enacted November 23, 1921, 42 Stat., 314, in effect authorized the 
Commissioner of Internal Revenue to do three separate things, viz, 
first, to remit, refund, and pay back taxes determined to have been 
illegally collected by his office; second, to repay to any collector 
amounts recovered against him representing taxes determined by a 
competent court to have been illegally collected, with costs of the 
suit; and third, to repay to an internal-revenue officer the amount of 
all damages and costs recovered against him “in any suit brought 
against him by reason of anything done in the performance of his 
official duty.” 

The present case falls under the third clause or division of au- 
thority thus set forth. 

Section 3689, Revised Statutes, provided annual appropriations, 
indefinite in amount, for payment of refund of taxes determined by 
the Commissioner of Internal Revenue under the first division of 
authority in section 3220, Revised Statutes. These appropriations 
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were consistently held not applicable to cover any other refunds or 
payments authorized by the other divisions or clauses of section 
3220, Revised Statutes, and until appropriations were provided under 
the act of February 24, 1919, 40 Stat., 1145, repealing section 3689, 
Revised Statutes, and directing annual estimates and appropriations 
in lieu thereof, each individual judgment was certified to Congress 
for payment. The decision cited, 2 Comp. Gen., 501, held that the 
annual appropriations now provided for refund of taxes were equally 
as applicable to claims adjudicated by a competent court as those 
adjudicated by the Commissioner of Internal Revenue, thereby ex- 
tending the availability of such appropriations to payments under 
the second division or clause of section 3220, Revised Statutes. The 
decision does not extend the availability of the annual appropriations 
for refund of taxes so as to pay the costs of suits under other 
internal revenue laws, such as the narcotic act, not involving the re- 
fund of illegal taxes. 

The act of February 24, 1919, 40 Stat., 1145, directed the Secretary 
of the Treasury to submit: 


an estimate of appropriations to refund and pay back duties or taxes erro- 
neously or illegally assessed or collected under the internal revenue laws, 
and to pay judgments, including interest and costs, rendered for taxes or 
penalties erroneously or illegally assessed or collected under the internal reve- 
nue laws. 


The annual estimates and appropriations made pursuant to this 
direction refer to this act and could not be construed to be available 
for payment of costs of any suit not involving the refund of taxes. 

The amount allowed by the settlement here involved is a legal claim 
against the United States under the third division or clause of 
section 3220, Revised Statutes, but as no appropriation has been pro- 
vided for its payment, it is a claim which the General Accounting 
Office has jurisdiction to allow and certify, the amount thereof to be 
reported by the Secretary of the Treasury to Congress as a certified 
claim. 

The certificate of settlement is herewith returned for certification 
to Congress and payment in the usual manner. 


TRAVELING EXPENSES—RETIRED DISTRICT JUDGES. 


A retired United States district judge when traveling under competent orders 
from the place selected as his residence after retirement to his former dis- 
trict for the performance of judicial duties and return is entitled to his 
expenses of travel and maintenance to be paid in the same manner and 
from the same appropriation as are the expenses of circuit court judges 
traveling from one circuit to another. 


Comptroller General McCarl to the Attorney General, June 27, 1923. 


There has been received your letter of June 18, 1923. It appears 
from your submission that on June 30, 1923, the Hon. Page Morris, 
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United States district judge, St. Paul, Minn., will retire from active 
service; that upon his retirement he proposes to reside at Pasadena, 
Calif., and that a formal assignment has been made by order of the 
senior circuit judge, under the provisions of section 6 of the act ap- 
proved February 25, 1919, 40 Stat., 1157, for his return to his former 
district—Minnesota—for a conference with the other judges with 
whom he sat in a number of cases in that court, in which cases 
definite conclusions have not been reached when the judge will be re- 
tired. The question is under what appropriation the expenses of the 
retired judge would be paid in going to and returning from his 
former district under the assignment stated. 

A retired judge is subject to be called upon for temporary duty by 
the senior circuit judge, Chief Justice, or by the presiding judge or 
senior judge of any other such court to perform such judicial duties 
in such court as he may be willing to undertake. 

The expenses of a United States judge while traveling on official] 
business and away from his official residence are provided for in 
section 259 of the Judicial Code, 36 Stat. 1161, which section pro- 
vides that the official place of residence shall be at that place nearest 
his actual residence at which either a circuit court of appeals or a 
district court is regularly held, but is silent as te the place of resi- 
dence of a retired judge, who is deemed to be at liberty to select the 
place at which he desires to reside during the residue of his natural 
life. 

Pasadena, Calif., having been selected by Judge Morris as the 
place of his residence after his retirement from the bench, he is en- 
titled, upon competent order, a copy of which should be attached to 
the voucher, to his expenses of travel and maintenance in going to 
and returning from his former district, to be paid in the same man- 
ner and from the same appropriation as are the expenses of circuit 
court judges in travel from one circuit to another. 


REGULAR ARMY RESERVE—RESERVIST PAY. 


The regulations for the government of the Regular Army Reserve prescribed 
pursuant to the act of June 3. 1916, 39 Stat., 188, have the force and effect 
of law, and upon failure of the members of the reserve to report periodi- 
cally as required thereby no right to reservist pay attaches. 


Decision by Comptroller General McCarl, June 29, 1923. 

Frank B. Dougherty requested February 20, 1923, review of 
settlement No. W-882184, dated January 24, 1923, wherein was 
disallowed his claim for reservist pay from March 8, 1920, to June 4, 
1920. 

The claim was disallowed for the reason that claimant had failed 
to comply with the regulations for the Regular Army Reserve for 
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the period and there was therefore no authority for the payment 
to him of reservist’s pay for such period. 

The act of June 3, 1916, 39 Stat., 188, provides: 

That subject to such regulations as the President may prescribe for their 
proper identification, and location, and physical condition, the members of the 
Regular Army Reserve shall be paid semiannually at the rate of $24 a year 
while in the reserve. 

Paragraph 75 of the regulations promulgated for the government 
of the Regular Army Reserve in pursuance of the provisions of the 
above act provides: 

This payment of $12 semiannually is intended partially as a compensation 
for periodically reporting himself at a certain address and reporting each 
change of address promptly; partially for being a reservist and ready to com- 
ply with orders received either for identification, location, or ascertaining his 
physical condition, and partially for compliance with orders to report and re- 
ceive annual field training or to report for duty in active service under summons 
for mobilization in event of actual or threatened hostilities. If a sold‘er 
neglects to report his address, to report for field training when summoned 
(unless certificate of sickness is furnished), or to report wherever ordered when 
the Regular Army Reserve is mobilized, so much of this semiannual pay as 
remains due the soldier will be withheld. 

Paragraph 78 directs that all officers * * * charged with keep- 
ing reservists’ records will report the following to the depot quarter- 
master, Washington, D. C.: 

(a) The names of all reservists who failed to comply with these regulations 
and are thereby precluded from receiving pay (par. 75). 


The Chief of Finance reported December 18, 1922, that: 


The records of this office show that Regular Army Reservist Frank B. 
Dougherty, Number 331682, was reported by the Southern Department as fail- 
ing to comply with regulations for the period while on reserve * * *. 

Claimant urged that since the pay as claimed is due him under the 
law only a board of officers or a court-martial convened by the War 
Department could deprive him of such pay. 

The regulations in question were made in pursuance of a statute. 
The payment of the amount authorized by the statute is conditioned 
upon a compliance with the requirements of the regulations made 
pursuant thereto, and in the absence of a compliance with said regu- 
lations no right to the pay attaches. The Chief of Finance reports 
that the regulations were not complied with. The claim for reservist 
pay was properly disallowed and upon review of the matter the 
settlement is sustained. 


PURCHASES AT CLOSE OF FISCAL YEAR—GENERAL SUPPLY 
COMMITTEE. 


The fact that a contract for all of the supplies or materials Me a certain kind 
the Government may require during a fiscal year allows a period of thirty 
days after the placing of an order within which to make delivery does not 
relieve the contractor of his obligation to furnish the supplies or materials 
contracted for under orders or requisitions received during the month of 
June. 
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Orders placed by a Government department or establishment during the month 
of June for such quantity of supplies or materials as reasonably required 
to maintain a current running supply for such department or establishment 
until such time as deliveries can be effected under orders placed under the 
contract for the subsequent fiscal year are a need of the fiscal year in 
which ordered and obligate the appropriation for that year. 


Comptroller General McCarl to the Secretary of the Treasury, June 29, 1923. 


I have your letter of June 15, 1923, received in this oflice June 22, 
1923, requesting decision of a question presented, as follows: 


The General Supply Committee is in receipt of a letter from Philip Linde- 
meyr, contractor on the General Schedule of Supplies for Item No. 1537, writing 
paper, for the period January 1 to June 30, 1923, in which the request is made 
that all orders be held up until after the contract beginning July 1, 1923, has 
gone into effect, since the present contract calls for shipment in 30 days, and 
orders received after the first of June would be too late to permit of delivery 
being completed before the contract period expires. 

Your opinion is requested as to whether the contractor’s action is in accord- 
ance with the terms of the contract in refusing to fill orders received after 
June ist. If the contractor is within his rights, there would appear to be a 
period during which there would be no contract under which the Government 
services might purchase this material, a contract for the period beginning 
July 1, 1923, not yet having been entered into. 

While contracts of this kind always provide a definite time of delivery, it 
dees not necessarily follow that each delivery requires the full time. However, 
should a need arise during the period after which it would be possible to obtain 
delivery, if the full time were required, and before a contract for the succeed- 
ing period had been entered into. it would appear that a purchase under such 
contracts would be impossible. It is understood that nothing would prevent 
a purchase, providing delivery were accomplished in such less time than called 
for, in order to bring it within the current contract period, but such a pur- 
chase would place the burden of obtaining that delivery on the purchasing 
officer without providing any means to require or accomplish it. 

In the case of a contract running concurrently with the fiscal year it would 
seem that to permit a construction such as the contractor assumes in the 
present instance would result in a period consisting of the delivery time 
specified under the current contract plus the same time under the succeeding 
eontract during which the Government would be powerless to require deliveries. 

Your decision as to the proper procedure in this and similar cases is desired 
by the General Supply Committee in order that it may govern its future 
action accordingly. 


The fact that a contract for all of the supplies or materials of a 
certain kind the Government may require during a fiscal year allows 
a period of 30 days after the placing of an order within which to 
make delivery does not relieve the contractor of his obligation to 
furnish the supplies or materials contracted for under orders or 
requisitions received during the month of June. 

As a general proposition the authority for the contract in such 
cases is the annual appropriation act for the department, establish- 
ment, or service for which the contract is made, and therefore the 
contract is subject to the limitations imposed by law upon the use of 
the appropriation. If an appropriation is available only to supply 
the needs of a service for the fiscal year for which it was made, a con- 
tract entered into under authority of said appropriation can not 
obligate the Government to purchase, nor the contractor to furnish, 
supplies or materizls to meet the needs of the service for a subsequent 
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fiscal year. But in this connection it may be noted that supplies or 
materials may be needed to meet the requirements of one fiscal year, 
although not actually used or delivered until in the subsequent fiscal 
year. The contractor is not to be the judge of whether supplies or 
materials ordered during a given fiscal year are required to meet the 
needs of said fiscal year and has no right to refuse to fill orders upon 
the ground that delivery could not be made within the fiscal year 
covered by the contract. When orders placed by the Government 
during the month of June do not exceed the quantity reasonably re- 
quired to give the service a necessary supply until such time as de- 
liveries can be effected under orders placed under the contract for 
the subsequent fiscal year it is the right and duty of the department 
to insist that such orders be filled under the contract for the fiscal 
year in which they were placed, and the contractor must be held 
responsible for any loss or damage resulting from refusal or failure 
to fill such orders, 

The specific contract referred to in your letter provides that the 
contractor shall furnish and deliver the articles covered thereby “ in 
such quantities at a time and from time to time as the same may be 
required and ordered during the fiscal year beginning July 1, 1922, 
and ending June 30, 1923,” and that the Government will order from 
the contractor all of such articles “that may be needed for use by 
the aforesaid executive departments or other Government establish- 
ments during ” said fiscal year. If the orders placed under said con- 
tract during the month of June were placed in good faith for sup- 
plies or material required at the time the order was placed the con- 
tractor must be held responsible for any failure to fill such orders 
even if delivery could not be accomplished until after June 30, 1923. 


QUARTERS IN KIND—EMPLOYEES OF INDIAN SERVICE. 


An employee of the Indian Field Service entitled under her appointment to 
quarters in kind may not be furnished such quarters by renting or leasing 

a room in the home of the employee’s mother. 
Comptroller General McCarl to the Secretary of the Interior, June 30, 1923. 
I have your letter of June 18, 1923, requesting decision whether 
the Superintendent of the Grand Rapids, Wis., Indian Agency, is 
authorized to lease a room from the mother of an employee of the 
agency, the employee being entitled under her appointment to 
quarters in kind, and pay the rental agreed on under the appropria- 

tion “ Indian school and agency buildings.” 
The “conditions of employment in the Indian Field Service” 
appearing on the back of the preliminary notice sent to prospective 
employees state that quarters are furnished employees. Appoint- 
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ment having been accepted by the employee subject to those condi- 
tions the employee is entitled to be furnished quarters in kind but 
is not entitled to commutation in lieu of quarters. When a daughter, 
even though of age and earning her own living, occupies a room in 
her mother’s house, the presumption is that she is not called upon 
to pay for the room, and to pay rent to the mother would raise the 
doubt whether such payment would not amount to increasing the 
employee’s compensation to that extent, which is forbidden by 
section 1765, Revised Statutes. 

You are advised that the proposed leasing of a room in the house 
of the employee’s mother to be used as quarters by the employee is 
not authorized. 
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RESTORATION OF REGULAR WORKING HOURS. 
{Circular No, 8—amended by Circular No. 9.] 


AvuGusT 18, 1922. 
(Relating to employees of General Accounting Office and not of general in- 
formation.) 


CLAIMS OF THE UNITED STATES. 
{Circular No. 10.] 


Fesruary 7, 1923. 
(Relating to office procedure and not of general information.) 


SURPLUS PAPERS. 
(Circular No. 11.] 


MarcH 19, 1923. 
(Relating to office procedure and not of general information.) 


CIVIL DIVISION AND CHECK ACCOUNTING DIVISION OF THE 
GENERAL ACCOUNTING OFFICE. 


[Cireular No. 12.] 


Marcu 28, 1923. 
(Relating to office procedure and not of general information.) 


MILITARY DIVISION OF THE GENERAL ACCOUNTING OFFICE. 
[Circular No, 13.) 


May 12, 1923. 
(Relating to office procedure and not of general information.) 


PROCEDURE FOR SAFEGUARDING UNDELIVERED CHECKS. 


[Bulletin No. 3.] 


May 19, 1923. 

Lack of uniformity in the various services in the procedure followed in con- 
nection with undelivered checks and the unsatisfactory situation which has fol- 
lowed the retention by disbursing officers of checks issued by them which can not 
be disposed of until such time as they may be reported as pertaining to 
“ Outstanding liabilities” and the number of changes in headquarters of dis- 
bursing officers, and in disbursing oflicers themselves, has caused this office to 
establish a central place for safe-keeping of all such checks, 
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Immediately upon the receipt of this bulletin and on the first of each quarter 
thereafter, disbursing officers having in their possession checks issued to pay 
obligations of the United States, which for any reason have remained unde- 
livered for more than three full months from the last day of the month of issue, 
should forward such checks to the General Accounting Office, Check Accounting 
Division, Liabilities Section, for safe-keeping and lawful disposition. 

In forwarding the checks a statement should be furnished giving the name 
and symbol number of the disbursing officer and listing each check hy number, 
date, amount, payee, payee’s last known address, voucher 
ment of the nature of the payment; 
of expenses, supplies furnished, ete. 

All applications for undelivered checks should thereafter be transmitted to 
such liabilities section with appropriate advice, for attention. 

When a disbursing office is permanently discontinued all checks that can not 
be delivered should be forwarded to the Liabilities Section as provided in pura- 
graph three. 


reference and state- 
that is, whether for salary, reimbursement 


J. R. McCart, 
Comptroller General, 


PROCEDURE FOR PROMULGATION OF INFORMATION AND IN- 
STRUCTIONS TO OFFICERS AND EMPLOYEES OF THE GENERAL 
ACCOUNTING OFFICE. 

[General Regulations No. 1.] 
May 6, 1922, 
(Relating to office procedure and not of general information.) 


GAMBLING FORBIDDEN. 


[General Regulations No. 2.) 
May 6, 1922. 


(Relating to employees of the General Accounting Office and not of general 
information. 


LOAN OF PAPERS BETWEEN DIVISIONS OF THE GENERAL 
ACCOUNTING OFFICE. 


[General Regulations No. 3.] 


May 8, 1922. 
(Relating to office procedure and not of general information.) 


INCURRING OBLIGATIONS AGAINST APPROPRIATIONS. 


{General Regulations No. 4.] 


May 24, 1922. 


(Relating to employees of the General Accounting Office and not of general 
information. ) 


TRANSFER OF ACCOUNTS AND CLAIMS—WAR RISK VETERANS’ 
BUREAU. 


[General Regulations No. 5.] 


May 25, 1922, 
(Relating to office procedure and not of general information.) 
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CENTRALIZATION OF TIME, LEAVE, AND PAY-ROLL WORK OF 
OF THE GENERAL ACCOUNTING OFFICE. 


{General Regulations No. 6.] 


May 31, 1922, 
(Relating to office procedure and not of general information. ) 


TRAVEL REGULATIONS OF THE GENERAL ACCOUNTING OFFICE. 


{General Regulations No. 7.] 


JULY 1, 1922. 


(Relating to employees of the General Accounting Office and not of general 
information.) 


TRANSPORTATION DIVISION ESTABLISHED IN GENERAL 
ACCOUNTING OFFICE. 


{General Regulations No. 8.] 


JUNE 26, 1922. 
(Relating to office procedure and not of general information.) 


RULES AND REGULATIONS FOR AUDITING THE FINANCIAL 
TRANSACTIONS OF THE UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORATION. 


(General Regulations No. 9.]° 


JuLy 12, 1922. 

By virtue of the authority vested in me by the act of Congress approved 
March 20, 1922, providing that “ the Comptroller General of the United States 
is authorized and directed to cause an audit to be made of the financial trans- 
actions of the United States Shipping Board Emergency Fleet Corporation, 
in accordance with the usual methods of steamship or corporation accounting 
and under such rules and regulations as he shall prescribe,” the following rules 
and regulations for auditing the financial transactions of the United States 
Shipping Board Emergency Fleet Corporation are hereby prescribed: 

1. The proper officers of the corporation shall furnish regularly to the 
Comptroller General of the United States the following: 

(a) Copies of the treasurer’s complete monthly statements of cash receipts, 
disbursements, and balances, together with copies of such summary cash state- 
ments as may be furnished the treasurer by the financial officers outside of 
Washington, D. C. 

(b) Copies of monthly and annual balance sheets and income and profit 
and loss statements as prepared by the general comptroller of the corporation. 

(c) Complete general statements of notes, bonds, certificates of stock, and 
other evidences of value and security in the possession or under control of the 
corporation as of July 1, 1921, and July 1, 1922, showing the transactions 
therein between those two dates and also beginning August 1, 1922, monthly 
statements of all transactions in such securities accompanied by lists thereof 
sufliciently detailed to readily identify same. 

(d) Copies of all rules, regulations, and orders affecting financial and ac- 
counting transactions in effect during, or subsequent to the fiscal year 1922, 
including those relative to receipts and collections of all kinds; the authorizing 
and approving of disbursements; the employment of employees and the fixing of 
their salaries; the issuing of travel orders; the allowance of traveling expenses 
and per diem in lieu of subsistence; the purchase, issue, and sale of material, 
supplies, and equipment; the making of contracts and for the verification and 
auditing of accounts of every nature required by the corporation; and for the 
classification and distribution of revenues and expenses and of assets and 
liabilities. 
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2. The books of accounts and other records, contracts, files, and papers of 
the corporation at all times shall be available for examination by properly 
identified representatives of the Comptroller General. 

3. The representatives of the Comptroller General will make an examination 
and audit of the accounts, books, and other records of the financial transactions 
of the corporation in accordance with the usual methods of steamship and 
corporation accounting in order to determine, so far as may be practicable 
with the limited force available, that the procedure followed and certifica- 
tions and checks required in connection with the receipt, custody, and disposal 
of funds, securities, and other money values are such as to reasonably insure 
the accuracy of vouchers covering disbursements; the fact that disburse- 
ments are legal and properly authorized, and that adequate value is received 
therefor; that accounts receivable are promptly and correctly prepared, are 
for the full amount due and are placed in proper course for collection, and 
that every reasonable effort is made to collect the outstanding accounts: that 
all funds and securities are properly safeguarded; that only authorized trans- 
fers of same are made and that advances of funds are made only in cases in 
which businesslike methods require such advances and under conditions 
which afford adequate security for same; and that the books and accounts 
adequately and accurately represent the financial transactions and financial 
condition of the corporation. 

4. A comparison will be made between the amount of the paid checks re- 
turned by the depositories and the total of the vouchers issued monthly, and 
depository balances will be reconciled so far as may be desirable with the 
books of the Treasurer or other fiscal officers. In addition such comparison of 
paid checks with individual vouchers and such detailed examination of dis- 
bursement vouchers, accounts receivable, and supporting papers thereof will 
be made as circumstances may warrant. 

5. Additional rules and regulations will be prescribed from time to time as 
may be found necessary. 

J. R. McCart, 
Comptroller General, 


TRANSFER OF ACCOUNTS OF BUREAU OF IMMIGRATION AND 
BUREAU OF NAVIGATION. 


[General Regulations No. 10.] 
Avcust 9, 1922, 
(Relating to office procedure and not of general information.) 


ESTABLISHMENT OF INVESTIGATION SECTION, GENERAL 
ACCOUNTING OFFICE. 


[General Regulations No. 11.] 
Octoser 30, 1922. 
(Relating to office procedure and not of general information.) 


STANDARD SYSTEM OF INDEXING, FILING, AND ABSTRACTING 
CONTRACTS. 


[General Regulations No. 12.] 
NOVEMBER 1, 1922, 
(Relating to office procedure and not of general information.) 


PAYMENT FOR TRANSPORTATION. 


[General Regulations No. 13.] 
November 25, 1922. 


1. Beginning January 1, 1923, the claims and demands of common carriers 
against the United States, payable within the continental limits of the 
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United States, for passenger, Pullman, freight, and express service, by rail 
or water, shall be settled by the General Accounting Office. 

2. Excepting those payable from special deposit and postal funds and 
those of the United States Shipping Board Emergency Fleet Corporation and 
the District of Columbia, which will be settled as heretofore, settlement will 
be made direct to carriers and the certificate of settlement and notice to 
claimant shall be transmitted to the Secretary of the Treasury for issuing 
of warrant and transmission to the Treasurer of the United States, who shall 
make payment by check of the amount allowed. A copy of the certificate 
shall be sent under the usual procedure to the administrative office. The 
Treasurer shall stamp as paid the original certificate, noting the date, 
number, and amount of the check making payment, and shall return the 
same to the General Accounting Office, Transportation Division. The notice 
of settlement shall be inclosed with the check to the payee. 

The procedure herein directed will permit a carrier to accept payment of 
the amount allowed without projudice to a review of the settlement, but 
applications for review will be considered only where claimant clearly indi- 
cates the error alleged in the settlement involved. 

8. The claims and demands of the carriers should be stated on forms of the 
United States as heretofore, being generally the forms prescribed hy Treasury 
Department Circular No. 49 of June 19, 1915, and should be transmitted as 
heretofore to the administrative office concerned. 

4. Upon receipt of the bills on proper forms the administrative office will 
examine into the correctness thereof (except as to classification and tariff), 
make the proper certificate accordingly, and promptly forward same with such 
report as may be deemed advisable to the General Accounting Office, Trans- 
portation Division, for settlement. Administrative action should be limited to 
certification as to the services performed; that the services were properly au- 
thorized, and necessary in the public service; and that the amount thereof has 
not been paid and is payable from the appropriation designated. The full 
and exact title of the appropriation, with fiscal year, if any, must be stated, 

Bills must be stamped with the date of receipt by the particular adminis- 
trative office, and the administrative examination shall be completed and the 
bills with supporting papers forwarded not later than ten days after their actual 
receipt, the intent being that there shall be no accumulation of carriers’ bills 
in the administrative office but that they shall be forwarded immediately upon 
completion of the administrative examination, so that wherever possible there 
shall be daily forwardings to the General Accounting Office. 

5. The loss of or damage to property by a carrier should be recorded on the 
bill of lading by the accomplishing officer, and the administrative office should 
report, with the bill for transportation charges, the money value of the loss or 
damage and submit recommendations as to the adjustment thereof. 

6. The administrative office should furnish information in each instance of 
any amount collected and deposited on account of accommodations or service 
furnished in excess of authorized allowance, and for travel of members of the 
military branches of the Government at expense of traveler or other persons, 
noting on the bill the collection and deposit thereof or the fact of proper notice 
to the responsible officer as to the cost to be charged. 

7. When carrier is supporting charges on a certificate in lieu of a lost bill of 
lading, the administrative office should attach the memorandum bill of lading, 
or. if that is impracticable, a true copy thereof should accompany the bill. 

8. Payments by disbursing officers and agents on account of transportation by 
common carrier, as described above, will be discontinued at the close of busi- 
ness on December 31, 1922. 

J. R. McCart, 
Comptroller General. 


TRANSPORTATION SETTLEMENT NUMBERS. 
[General Regulations No. 14.] 


DECEMBER 23, 1922. 
(Relating to office procedure and not of general information.) 
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INITIALING. 
[General Regulations No. 15.] 


DeEcEMBER 30, 1922. 


(Relating to employees of the General Accounting Office and not of general 
information.) 


AMENDMENT TO GENERAL REGULATIONS NO. 1. 
[General Regulations No. 16.] 


DecemMBeER 30, 1922. 
(Relating to office procedure and not of general information.) 


PAYMENT OF SALARIES. 
(General Regulations No. 17.] 


JANUARY 4, 1923. 


(Relating to employees of the General Accounting Office and not of general 
information. ) 


ACCOUNTING FOR FUNDS PERTAINING TO THE DISTRICT OF 
COLUMBIA BY OFFICERS NOT UNDER THE JURISDICTION OF 
THE DISTRICT COMMISSIONERS. 


[General Regulations No. 18,] 


Fesruary 5, 1923. 

1. Effective with the accounts for the period beginning January 1, 1923, 
every officer of the United States, other than those subject to the jurisdiction 
of the Commissioners of the District of Columbia, who receives or disburses 
funds for account of the District of Columbia, shall render accounts for such 
funds separate and distinct from accounts for any other public funds which 
may be in his possession. 

2. All accounts pertaining to funds of the District of Columbia, after receiv- 
ing proper administrative approval as now provided, shall be forwarded to the 
yenerail Accounting Office, State and Other Departments Division.” Vhe ac- 
counts current of such accounts shall be forwarded in duplicate, one copy being 
for the auditor of the District of Columbia. 

3. Hereafter all requisitions for funds with which to pay expenses of the 
Government of the District of Columbia, including all expenses for which ap- 
propriations are made in the District of Columbia appropriation act, shall be 
submitted to the General Accounting Office through the auditor of the District 
of Columbia. 

4. All certificates of settlement pertaining to the revenues and expenses of 
the District of Columbia shall be issued by the General Accounting Office, State 
and Other Department Division,’ under a separate series of numbers, to which 
shall be affixed the initials, “D.C.” One copy of each certificate of settlement 
shall be furnished the administrative ofticer having jurisdiction of the accounts 
and another copy furnished to the auditor of the District of Columbia. 

5. At the earliest practicable date, any balances in appropriation or revenue 
accounts of the District of Columbia which are not now carried by the Book- 
keeping and Warrants Division of the Treasury Department in ledgers pertain- 
ing solely to the District of Columbia, shall be transferred to ledgers pertaining 
solely to the District of Columbia. 


J. R. McCart, 
Comptroller General, 


a 


2Now Civil Division, 
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UNEXPENDABLE PUBLIC PROPERTY—ANNUAL INVENTORY. 
[General Regulations No. 19.] 


FEBRUARY 16, 1923. 
(Relating to office procedure and not of general information.) 


TRANSPORTATION SETTLEMENT NUMBERS—DISTRICT OF 
COLUMBIA. 


[General Regulations No. 20.] 


Marca# 6, 1923. 
(Relating to office procedure and not of general information.) 


PAYMENTS BETWEEN DEPARTMENTS AND ESTABLISHMENTS OF 
THE UNITED STATES. 


(General Regulations No. 21.] 


Marc# 10, 1923. 

1. Hereafter payment of vouchers for services rendered or supplies furnished 
by one department, establishment, bureau, or office to another department, 
establishment, bureau, or office of the United States shall be made by dis- 
bursing officer’s check, and the procedure directed by Treasury Department 
Circular No. 54, dated August 14, 1907 (14 Comp. Dec., 966), of sending 
such vouchers to the proper accounting officer for settlement, is discontinued. 

2. The officer to whom the check is made payable shall schedule all such 
checks and in the next account rendered by him take up the amounts thereof 
under proper account headings, with supporting information. 

3. The paying disbursing officer shall forward to the General Accounting 
Office with his next account the original paid voucher and a memorandum 
copy thereof, which memorandum shall show thereon the date, name of payee, 
number and amount of check issued in payment. 

4. The respective auditing divisions of the General Accounting Office will 
withdraw the memorandum copies from the disbursing account and promptly 
transmit them to the proper auditing divisions, where they will be checked 
against the account of the officer to whom payment was made and proper 
action taken as to account headings to which entitled to be credited. 


J. R. McCart, 
Comptroller General. 


CONSOLIDATION OF THE TREASURY DEPARTMENT DIVISION, 
INTERIOR DEPARTMENT DIVISION, AND THE STATE AND 
OTHER DEPARTMENTS DIVISION INTO THE CIVIL DIVISION OF 
THE GENERAL ACCOUNTING OFFICE. 


[General Regulations No. 22.] 


MakrcH 28, 1923. 
(Relating to office procedure and not of general information.) 


ESTABLISHING A CHECK ACCOUNTING DIVISION OF THE 
GENERAL ACCOUNTING OFFICE. 


[General Regulations No. 23.] 


Makca 28, 1923. 
(Relating to office procedure and not of general information.) 
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SAFEGUARDING ACCOUNTS, RECORDS, INFORMATION, ETC. 


(General Regulations No. 24.) 


Aprit 11, 1923. 

1. Hereafter no account, voucher, document, or paper of any kind forming a 
part of the records of the General Accunting Office, except certificates of dis- 
charge from the Army, Navy, or Marine Corps, shall be withdrawn or removed 
from the possession of the General Accounting Office, by return or surrender to 
the submitting office, officer, or individual, or otherwise, or in any manner be 
permitted to be removed from the custody of the officer or employee intrusted 
therewith, except upon the written authority of the Comptroller General or 
pursuant to existing regulations of the General Accounting Office. 

2. No persons other than officials and employees of the General Accounting 
Office and others authorized by law, in the regular discharge of their duties, 
shall be allowed access to the files, records, accounts, claims, documents, or 
other papers of the General Accounting Office without the previous written 
authority of the Comptroller General, except that claimants and accountable 
officers, or their duly authorized attorneys or legal representatives, may be 
permitted to examine their particular claims or accounts, upon a satisfactory 
showing as to the reasons therefor and under proper supervision, but no altera- 
tions, erasures, withdrawals, ete., of records and papers shall be permitted. 
Any additional papers, etc., which may be regarded as necessary to explain, 
supplement, or correct the records may be presented and filed. 

3. Copies of records, accounts, vouchers, documents, or other papers on file 
in the General Accounting Office will be furnished only upon the submission 
of a written statement, addressed to the Comptroller General, satisfactorily 
showing the purpose and necessity therefor; and where such copies are desired 
by or on behalf of parties to a suit, whether in a court of the United States or 
any other court, such copies shall be furnished to the court only upon a rule 
on the Comptroller General requesting such copies. Exceptions hereto may be 
made only on the written order of the Comptroller General. 

4. No information in regard to transactions in the General Accounting Office 
of an official character shall be communicated to any one not authorized to 
receive same, and in no case shall information be given that may be made the 
basis of a claim against the United States. Information in regard to claims 
and accounts may be furnished only to authorized officials, members of Con- 
gress, claimants, accountable officers, or their duly authorized or legal rep- 
resentatives, except on the written authority of the Comptroller General. 


J. R. McCart, Comptroller General. 


LOST CHECK SETTLEMENTS. 


{General Regulations No. 25.] 
APRIL 11, 1923. 
(Relating to office procedure and not of general information.) 


CONSOLIDATION OF THE WAR DEPARTMENT DIVISION AND THE 
NAVY DEPARTMENT DIVISION INTO THE MILITARY DIVISION 
OF THE GENERAL ACCOUNTING OFFICE. 


[General Regulations No. 26.] 
May 12, 1923. 
(Relating to office procedure and not of general information.) 


PROCEDURE FOR ADMINISTRATIVE EXAMINATION OF POST- 
MASTERS’ STAMP ACCOUNTS. 
(General Regulations No. 27.] 
May 28, 1923. 
(Relating to office procedure and not of general information.) 





APPENDIX. 837 


ESTABLISHMENT OF NEW SERIES SETTLEMENT NUMBERS FOR 
FISCAL OFFICERS’ ACCOUNTS AND A NEW LIST OF SYMBOLS 
INDICATING THE DIVISIONS OF THIS OFFICE. 


(General Regulations No. 28.] 


JuNE 30, 1923. 

Effective July 1, 1923, the present series of settlement numbers of fiscal 
officers’ accounts used in the Military and Civil Divisions will be discontinued, 
excepting the series assigned to District of Columbia accounts. All other ac- 
counts for each of the two divisions will be carried in one of two series, 
each beginning with No. 1; one series for regular accounts and one series for 
special deposit accounts. 

On the statement of account and certificate of settlement the name of the 
department or establishment to which the account applies will be written in 
the space provided therefor. 

The number of each certificate shall include as a prefix a letter designating 
the division from which issued, which prefix shall also be used in conjunction 
with numbers assigned claim and direct settlement certificates and on all cor- 
respondence, viz: 

C—Civil Division. 

Ck—Check Accounting Division, 
M—Milktary Division. 

P—Post Office Department Division, 
T—Transportation Division. 

All other instructions assigning symbol letters to divisions are rescinded. 

The uumbers assigned settiement certificates, both of fiscal officers’ accounts 
and claims, shall also contain a suffix which will indicate the department or 
establishment and bookkeeping register to which they apply, except that claims 
certificate numbers pertaining to the Interior and Treasury Departmeyts shall 
carry the general departmental symbol only, viz: 


Agriculture, Department of 
Commerce, Department of 
Interior, Department of (general) 
I is epee seit nck anrnianbning Se ioscan Sniciecndionicd enone 
| a spk te ipinbenitia salaeettetia atsia ‘ 
Justice, Department of 
Labor, Department of 
Navy, Department of 
State, Department of 
Treasury, Department of (general) 
Customs 
Internal Revenue 
Paper currency 
Public department 
War, Department of 
Veterans’ Bureau 
Panama Canal icenseminapinnd ” 
Independent establishments, including legislative and executive 
a al cast cates ari damn adios noemimetiaminaenianiheld Ms 
District of Columbia 


The present register of settlements of fiscal officers’ accounts maintained in 
the Military and Civil Divisions will be discontinued. In lieu thereof, there 
will be prepared daily, numerical lists in duplicate of the settlements made, 
giving the same information as is now contained in the register, namely: The 
date of settlement, number, name of officer, station, period covered, the date 
of return to the Auditing Division of the statement of account and certificate 
of settlement. 

The lists of settlements will be written double spaced, in duplicate, on forms 
8 by 124; the duplicate with the certificates of settlement to be forwarded 
daily to the bookkeeping section, the original securely fastened in convenient 
sized folders to be retained in the Auditing Division as its record of certifi- 
cates issued. ° 

Upon receipt of the lists of certificates in the Bookkeeping Section the cer- 
tificates will be checked off, separated by registers and posted. 

J. R. McCart, 
Comptroller Generat. 








SUBJECT INDEX. 


A. 
Accounting: 

Agriculture, Department of—receipts 
from inspection ofinterstate shipments. 

Coast Guard—radiograms sent by private 
persons—disposition of proceeds 

Delinquent accounts—defined 

Federal aid to States, public schools and 
roads, from National forest receipts... 

General Accounting Office—jurisdiction— 
final on all executive branches—not 
affected by orders from heads of depart- 
ments or other officials 

National Guard drill pay—disbursements 
to be semiannually...... enennaneencee ° 

Railroad contingent fund—to be depos- 
ited in special fund in Treasury....... 

Retirement fund— 

Adjustment of transfer to, not author- 
ized unless omitted from original 
estimate 

Procedure when deduction from 
salary of employee not made when 
due and deposited later 

Revolving fund—Government fuel yards 
appropriation is not 

Sales of quartermaster supplies, Marine 
Corps—disposition of overhead per- 


Creditor of United States may not be 
permitted to set-off unadjudicated 


Damages due to erroneous transmis- 
sion of telegrams proper for, as for 
breach of contract 

Disability compensation from Vet- 
erans’ Bureau subject to, for com- 
pensation erroneously paid by 


Excess value of goods destroyed in 
transit—correction after deposit to 
miscellaneous receipts 

Insurance under war risk act not 
subject to, for overpayments to, 
or debts of, insured 

Navy disbursing officers must make 
when instructed by Comptroller 

Right of, not barred to Government 
because secured by indemnity bond 

Vocational Education—aid to States— 
control over funds—extent 

War Department—civilian funds to be 

disbursed by disbursing clerk; military, 


Page. 


677 


Admiralty judgments, 
Advertising: 

Bids filed in response to publication by 
other than Government officials may 
be availed of, if otherwise proper, with- 
out readvertising 

Insurance on mail shipments—publica- 
tion by employing broker to place con- 
tract not authorized 

Interior Department—Secretary—author- 
ity delegated to members of Alaskan 
Engineering Commission.............. 459 

Agriculture, Department of: 

Employees— 

Compensation — overtime — appoint- 
ments providing payment for, not 
authorized.......... eccccesces sate THT 

Traveling expenses— 

Automobile may be used at offi- 

cial station but reimbursement 

is limited to gasoline and oil.. 329 
Automobile, use of own—may be 

reimbursed on mileage basis 

but no additional for garage 

and towing 
Baggage transfer and car fare 

from suburban home tostation. 427 
Laundry, cleaning and pressing, 

may be prorated by regulation. 246 

Inspection of interstate shipments—ac- 
counting for receipts from 

Markets and Crop Estimates Bureau— 
grain supervisors and samplers not en- 
titled to overtime pay 

Nitrogen research laboratory—rent for 
Ohio Building used as, not authorized. 214 

Purchases—gasoline—tax on, may be 
added to price by dealer 

Rent of buildings in District of Columbia 
prohibited—payment of rent for Ohio 
Building not authorized 

Alaskan Engineering Commission: 

Advertising—authority to procure may 
be deiegated 

Assistant surgeon—fees for autopsics are 
not salary and may be paid in addition. 

Appointments. (See Officers and employees.) 
Appropriations: 

Availability before fiscal year—Indian 
Affairs—paving adjoining Osage prop- 
erty—may be contracted for as soon as 
act approved 

Availability beyond fiscal year— 

Government fuel yards operation 
and maintenance funds are not 
without year......... 


(See Judgments.) 
Page, 
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Appropriations—Continued. 








Availability beyond fiscal year—Contd. 
Government Printing Office exten- 
sion available without fiscal year. . 
Indian Affairs—addition to heating 
and power plant, Haskell Insti- 
tute—not a public building appro- 
PM chcnikeckenineendusessuenes 
Orders placed in June obligate fiscal 
year appropriation if for current 
Ee 
Order placed between departments 
for supplies obligates, and renders 
available thereafter to procure else- 
where upon default................ 
Commerce Department — general ex- 
penses, Lighthouse Service—available 
for beacon lights on Great and Little 
CE TIED cv cccvenvensecopssspnccece 
Contingent— 

Treasury Department— 

Available for heating quarters for 
guard at site of central heating, 
lighting, and power plant..... 

For Philadelphia Mint, not avail- 
able for gates and window 
RED iianknureescseepagebovne 

District of Columbia—court costs in con- 
demnation proceedings payable from 
fiscal appropriation for, current at date 
DE Titks pine tdighes tedndnnsin dens 

Errors in totaling—correct footing of 
items is amount appropriated......... 

Government fuel yards—operation and 
maintenance is not a no-year revolving 
GUNG... .cocccccccncccsvesecoscscqoscccs 

Interior Department— 

Grand Canyon Nationa] Park—error 
in total of items stated as appro- 
NL Gs ocak aecbasceubteneseasars 

Haskell Institute—addition to heat- 
ing and power plant—not without 
SE sila hers lacksushepinssacssonee 

Indian schools, support, 1922—avail- 
able for Pawnee Manual Labor 

Paving streets adjoining Osage Indian 
property—may be contracted for, 
as soon as act approved..... sonees 

Internal revenue— 

Refunding taxes, ete.—for fiscal year 
in which collected available for tax 
refund judgments.................. 

Refunding taxes, etc.—not available 
for payment of judgments not in- 
WOR sess Se saw Viasie8 

Justice Department—detection and pros- 
ecution of crimes—not available for 
rent of offices in District of Columbia. . 

National security and defense—allotment 
to Agriculture Department not avail- 
able for rent of buildings in District of 

Navy Department— 

Provisions, Navy—not available for 
civilian employees in commissary 
Pe vcsrcsscowsncccsccsenstses eee 
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533 


491 


291 


739 


501 


821 


722 


214 


Appropriations—Continued. 


SUBJECT INDEX. 


Navy Department—Continued. 
Scrapping of naval vessels—available 
only for excess freight on materials 
used elsewhere 
Permanent annual—budget exhibit for 
less amount does not repeal $50,000 for 
snag boats in Ohio River annually.... 
Post Office Department— 
Air mail service—use for building 
I 
None available for repairs to arms 
borrowed from War Department 
and returned 
Reimbursement— 
Customs Service employee may not 
be paid or salary reimbursed from 
BUR INE on cnntunccdsnne Saran 
Veterans’ Bureau—not entitled to, 
for treatment of civil employees of 


Specific— 

Airplane mail service available for 
hangars, etc., at Chicago if abso 
lutely essential to service......... 

Electric current appropriation not 
available for power plant.......... 

Transfer from one fund to another in 
Treasury does not require—Chippe- 
was in Minnesota fund 

State Department— 

Acknowledgment of services * * * 
in rescuing American seamen— 
availability limited to appropriate 


Relief and protection of American 
seamen—not available for burial 
expenses when body claimed by 
relative financially able............ 

Transportation of diplomatic and 
consular officers — available for 
traveling expenses and subsistence 
of judge and attorney Court of 
China to and from sessions outside 
DLL io sug crukethhnet cenaee 

United States Court for China— 
available for subsistence of judge 
and attorney holding court outside 
Shanghai 

Transfer— 

Between departments—not author- 
ized when to be used for payment 
to third party for services......... 

Chippewas in Minnesota fund may 
be credited with proceeds of land 
embraced in national forest. ....... 

Customs Statistics Bureau from 
Treasury Department to Com- 
merce includes fiscal years 1923 
and 1924 and prior................. 

Veterans’ Bureau—not authorized, 
to War Department to hire addi- 
tional employees for additional 
hospital facilities. ................. 

Treasury Department— 

Additional hospital facilities—not 
available for repairs to public road- 

way leading to hospital 
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Appropriations—Continued. Page. ; Appropriations—Continued. Page 


Treasury Department—Continued. 
Central heating, lighting and power 
plant—not available for heating 
quarters of guard for materials left 


Collecting the revenue from customs— 
not available for ammunition. .... 


Contingent, coal—available for heat- 
ing quarters for guard of central 
heating, lighting, and power plant. 

Mechanical equipment for public 
buildings—available for amplifiers. 

National Leper Home — suitable 
buildings for, may be temporary. . 

Post office building at Kalispell, 
Mont.—construction appropriation 
not available for partitions 

Printing and binding— 

Available for administrative 
forms for recording bank ex- 
aminations 

Available for printing forms un- 
copyrighted 

Public buildings appropriation avail- 
able for gates and window guards 
at Philadelphia Mint 

Repairs and preservation of public 
buildings—not available for sound 
deadening felt on walls............ 

Stationery, ete.—not available for 
purchase of uncopyrighted printed 
Se eeaccccescs 


Veterans’ Bureau— 

Additional hospital facilities—trans- 
fer of amount from, to Quarter- 
master Corps not authorized 

Vocational rehabilitation—available 
for temporary structures erected 
for training in carpentry, etc 

War Department— 

Burial of unknown soldier—only one 
available for monument on tomb. . 

Maintenance and improvement of 
existing harbor works—available 
for transportation of household 
goods of employees on river and 
harbor work 


Medical department, miscellaneous 


expenses, available for arrest and 
delivery of escaped insane enlisted 


Quartermaster supplies, Army — 
available for percentage of cost 
added for overhead when issued to 
National Guard 


Quartermaster supplies, Reserve Offi- 
cers Training Corps—available for 
percentage of cost added for over- 


Regular supplies * * * electric cur- 
rent, etc.—not available for electric 
power plant 

Repairs to arms—available for repairs 
to those returned by Post Office 
ee nientieine 


305 


War Department—Continued. 

Snag boats on Ohio River—perma- 
nent annual, not affected by ex- 
hibit in Budget 

Supplies—transportation of, payable 
from appropriation for purchase 
when included in price 

Transportation of Army and its sup- 

plies— 

Available for transportation of 
supplies from place of purchase 
to destination, unless included 
in price 

Not available for transportation 
of household goods of employee 
of rivers and harbors organiza- 


Arlington National Cemetery: 

Monument to unknown soldier—author- 

ized only if necessary to complete tomb. 
Arms and ammunition: 

Customs Service—collectors not reim- 
bursable for cost of ammunition for 
personal protection 

Repairs—Post Office Department appro- 
priations not available for, when pro- 
cured from War Department and 
SetweG sv. Ss ceeske She katuceus 

Special types desired by prohibition 
officers may not be purchased at ex- 
pense of Gdvernment 

Army: 

Attaché (in China)—exchange when in- 
volved is at mint table values—not 
entitled to payment in gold 

Contract surgeon serving full time— 
civilian veterinarian Q. M. Corps may 
not count service @S..............++.-- 

Enlisted men— 

Absence due to misconduct—imma- 
terial whether misconduct was 
before or after enlistment 

Apprehension and delivery of insane, 
payable from medical department 
epprepriotiontices:< ..........0-cceee 

Burial expenses—not payable when 
dying while absent without leave 
and under civil arrest............. 

Discharge by purchase—physical con- 
dition when discharged does not 
entitle to refund of price paid, or to 
travel allowance 

Discharged dishonorably—can not be 
restored to duty—must reenlist... 

Enlistment allowance. (See Gratui- 
ties.) 

Insane—apprehension and delivery 
expenses payable from appropria- 
tion of medical department........ 

Medical treatment— 

Pass exceeding 24 hours is fur- 
lough and bars reimbursement 
for private treatment 

Private hospital and physician 
while on furlough—authorized 
on instructions of proper officer 
as terminating furlough... 





842 


Army——Continued. 








Enlisted men—Continued. 

Retired — employed in Veterans’ 
Bureau may be given new appoint- 
ment at less than $2,500 but not 
POCTORCRIVG...00.0sccccscccescoseecs. 

Travel allowance— 

After September 22, 1922, limited 
to place entering the service 
for expiring enlistment—if dis- 
charged same place none pay- 


Si ihe cutnt entecnbpereescss 
Not payable on discharge by 
PUPChAS . . . ..ccccccccccrcccces 

Field clerk— 
Allowances do not include longevity 
increase of pay.............+.0-0- ee 


Decisions regarding, cited............ 
Service as, is military service under 
the postal laws for promotion of 
CR rtnid onset tanvetseasve winsnc<cs 
Subsistence, per diem—not entitled 
Sp whtihe.wt Baths... ccicenssecaiwwss 

Travel allowance—appointed after 
discharge as enlisted man, may be 
paid to place of enlistment........ 

Flying cadet— 

Not a noncommissioned officer...... 

Reduction effective from date of 
order, not date of receipt.......... 

Music school—attendance of faculty and 
students at paid operas or concerts not 
authoriand.....ccccocescescscocesccsces 

Officers— 

Accountability for public property 
misappropriated is actual value, 
not limited tocash received by him. 

Aide to Governor of Porto Rico not 
entitled to commutation of quarters 
nt Oe OE... . coccscnaansenetese 

Allowances on and after July 1, 1922, 
based on rank and service and not 
on pay saved by act June 10, 1922.. 

Dependents— 

Transportation of— 
After July 1, 1922, dependent 
on action by President... . 
Effect of change of station 
or retirement while en 


Permanent change of station, 
entitles to from where 
located to new station..... 

Temporary change of station 
(to school) does not entitle. 

Discharged and recommissioned— 
pay and credit for service thereafter 
Discharged and tendered lower com- 
mission—not entitled to retirement 
or one year’s pay on refusing lower 
a ee 
Emergency, retained for physical 
reconstruction, to be paid under 
act of June 10, 1922................ 
Household goods—packing and crat- 
ing for move to new quarters at 
same station—not authorized..... 
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Army—Continued. 


SUBJECT INDEX, 


Officers—Continued. 
Leave of absence—excess limits to 
one-half pay and no allowances. ... 
Medical treatment—private hospital, 
not reimbursable when due to 
delay of officer in going to Govern- 
ment hospital.........esssceseees 

Mileage— 

Recall from leave for temporary 
duty does not entitle to....... 
Retirement does not entitle to, 
when already at home on sick 
Private mount—may not be trans- 
ported to first duty station from 


Private property—burned in ware- 
house was not being “transported 
or transferred’’—no reimbursement 

Quarters allowance— 

Absence on leave does not entitle 
when quarters available at 
station, although undergoing 


PE ciceccnvnsanhéernnoses 432, 433 


Absent on leave—not entitled 
when quarters available at be 


ginning of leave............... 
Duty at Coblentz, billeted in 
hotel, not entitled............. 
Failure to apply for quarters, 
ee aoe 


In hospital, may receive, if en- 
titled to commutation at station 
Not entitled when furnished 
public quarters, even though 
less than authorized number, 
or when furnished on board 
liner at Government expense. . 
Temporary duty does not entitle, 
when not entitled at permanent 
station and furnished shelter at 
temporary station — nonoccu- 
pancy of quarters by depend- 
ents immaterial......ccse+.ss-- 
Retired— 

Major General on active duty 
limited to full retired pay—not 
entitled to subsistence or 
quarters allowance 

Mileage to home not payable 
when already at home on sick 


Mileage not payable when delay- 

ing travel 34 years............. 

Service as instructor or taking 

instruction does not count for 

PFOMCHOM..ccccccscccvecccccce 
Bubsistence— 

Outside of United States in North 
America—limitations under act 
of June 10, 1922.........0...+0- 

Per diem in travel status, does 
not bar subsistence allowance . 

Repeated travel — limitations 

under act of June 10, 1922...... 








Page. 


333 


424 


625 


346 


681 


430 
577 


437 


47 


437 


139 


625 


456 


107 


116 


Army—Continued. 


SUBJECT INDEX, 


Page. 

Officers—Continued. 

Travel allowance— 

Appointed or commissioned on 
discharge as enlisted man, may 
be paid to place of enlistment. 

Not entitled when delaying 
travel two years........ccccses 

Traveling expenses— 

Air travel—what constitutes a 
continuous voyage............. 

Automobile, use of own, in dis- 
trict prohibited.............. oe 

Detail to Veterans’ Bureau— 
amount entitled 

Repeated travel and travel out- 
side of United States in North 
America. 

Officers, Reserve Corps— 

Government employees are entitled 
to leave to attend training duty... 

Quartermaster supplies—cost of 
issue, chargeable to appropriation 
for corps 

Quarters allowance—n ot payable 
while at training camps 

Thirty-first of month, pay for when 
training 

Quartermaster supplies—cost of issue to 
National Guard and to Reserve Offi- 
cers’ Training Corps—appropriations 
chargeable... 

Reorganization of—officers discharged 
and recommissioned—effect on pay 
and credit for service,and retirement. 170, 179 

Reserve— 

Enlisted men—arraignment, trial, 
and acquittal by court-martial, is 
not active duty. 

Regulations for, have force of statute 
—no pay unless complied with.... 

Studerits Army Training Corps—service 
in, counts for longevity pay as for 
service in Army....... Sadecsesesstcsce 

Veterinarian, civilian, in Quartermaster 
Corps—service does not count for 
longevity as contract surgeon.......... 


Army pay: 


Absence due to misconduct—enlisted 
men—not entitled to pay for, even 
though not due to misconduct since 
SE vcnnccvcnscasdsece see beneenss 

Absent on leave—officers—excess absence 
entitles to only one-half pay and no 
allowances........ cocsccceccccces eccces 

Active duty— 

Enlisted men—furloughed to reserve, 
not entitled to, while under arrest 
and awaiting court-martial 

Officers—major general, retired, on 
active duty limited to retired pay. 

Officers’ Reserve Corps—limited to 
grades fixed by section 3, act of 
June 10, 1922, 

Allotments—enlisted men—entitled to 
recover, when checks returned un- 
claimed and carried to Outstanding 
TAaMAS ... .< cccccccescceseoccscsosscs 778 


Army pay—Continued. 
Arrears—officer—may not be applied as 
premiums on war risk policy if not 
expressly authorized..........-sseceses 
Aviation duty— 
Enlisted men— 
National Guard not entitled to 
when attending encampments 


Officers’ training camp limits to 
$100 per month to June 30, 1918, 
thereafter to pay of grade plus 
50 per cent when on flying duty 

Saved after July 1, 1922, as part 
of total pay, under same con- 
ditions as though act June 10, 
1922, NOt passed.......cesseese 

Officers— 

Not entitled to, when on leave 

even though performing volun- 


Vouchers claiming—form of cer- 


Checkage for misappropriated property 
should be actual value, not cash re- 
ceived by soldier 

Checkage for war risk allotments—en- 
listed men—prohibition against re- 
covery of overpayments does not bar, 
when not previously checked 

Enlisted men—act of June 10, 1922— 
various questions. 

Foreign service—enlisted men—saved 
after July 1, 1922, as part of total pay, 
under same conditions as though act 
of June 10, 1922, not passed............ 

Longevity— 

Enlisted men— 

Absence due to misconduct in 
nonpay status, not counted... 

After July 1, 1922, new rates 
govern, but service credit re- 
mains same. 

Character of discharge from prior 
enlistment immaterial 

Field clerk not entitled to 
Officers— 

May count service as authorized 
by act May 19, 1920, when in 
service on June 30, 1922........ 

Veterinarian, civilian, in Quarter- 
master Corps, service not 
counted as contract surgeon 
under Joint Service Pay Act.. 

Officers’ Reserve Corps—on duty in 
Militia Bureau may not count 
service in National Guard Reserve. 

Officers’ Reserve Corps— 

Active duty—grades fixed by section 
3, act June 10, 1922 

Longevity—duty in Militia Bureau— 
no credit for service in National 
Guard Reserve 

Officers’ Training Camps—enlisted men 
limited to $100 per month until June 30, 
1918, thereafter to pay of grade plus 50 
per cent when on flying duty.......... 
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Army pay—Continued. 
One year on discharge. (See Gratuities.) 
Periods, act of June 10, 1922— 

Officers— 

Appointment under section 2, 
act June 3, 1916, may be investi- 
gated by accounting officers to 
ascertain facts................. 

Discharged and recommissioned 
limited to credit allowed officer 
appointed after July 1, 1922.... 

Majors in third period 

Various questions decided ........... 

Reeonstruction — officers — retained for 
physical reconstruction must be paid 
in accordance with act of June 10, 1922. 

Reduction—flying cadet—effective from 
date of order, irrespective of date of 
BT sine oun ine 6tulc dewbikd seecienss coves 

Refund of deductions—enlisted men— 
act of September 22, 1922, entitles to, 
covering erroneous payments under 
saving clause, act June 4, 1920 

Reservist— 

Arrest and confinement awaiting 
court-martial does not entitle to 
active duty pay...........-......- 

Failure to report address periodically 


bars receipt......... Serseosccesccce 
Retired— 
Enlisted men— 
Commissioned during World 


War, remains same after July 
1, 1922, unless increased by act 
of June 10, 1922................ 

Regrading of those retired prior 
to July 1, 1922, to be same as 
grades established by General 
Order 36 for men on active list. 

Officers— 

Major general on active duty 
after retirement only entitled 
a ee 

Service as instructor or taking 
instruction does not count for 
eee 

Saving clause, act June 4, 1920—enlisted 
man—entitled to refund of deductions 
of payments erroneously made under, 
by virtue of act of September 22, 1922. . 

Saving clause, act June 10, 1922— 

Enlisted men— 

Entitled to retain foreign service 
and flying pay to same extent 
as though act June 10, 1922, not 


Retired after being commissioned 
during war—entitled to same 
pay unless increased by act... 

Retired prior to July 1, 1922, to 
be regraded same as active list, 
with benefit of saving clause to 
a EE Pasko cscvcodescce 


Specialist rating—may add to 
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Army pay—Continued. 
Saving clause—Continued. 
Officers— 
Allowances are not based on pay 
saved, but on rank and service 
and not affected by saving 


ate st. Sadie ; : 

Discharged and recommissioned 

not entitled to benefit of..... ° 
Specialists— 


Enlisted men— 

After July 1, 1922, may retain 
old pay plus specialist rating 
under old law, or new pay and 
specialist rating under new law 
whichever greater 

Conditions for rating remain same 
after July 1, 1922, some pay 
ee eee 

Thirty-first of month—Officers’ Reserve 
Corps to be paid while training in 
accounts not settled....... 90 sebene 

Attaché. (See Army.) 
Attorneys: 
Fees— 
Contingent—legality doubtful... .... 
Not payable by Government under 
contract assuming commitments, 
when arising in defense of suits to 
establish commitments............ 


B. 
Bailments: 
For hire—automobile—no 
repairs caused by accident............ 
Gratuitous—contractor liable for mate- 
rial left on premises 
Banks: 
National—printing and binding, assessed 
against may be done at Go) ernment 
Printing Office and paid from assessed 
Gah. 0. cciptauhcanuceretvausaptssterses 
Bonds: 
Government—sinking fund purchases of— 
average cost to include commission— 
all issues included. ...... aenopesccesas ° 
Bonds, surety: 
Contractor may not plead as bar to set-off. 
Premium on, is not cost in computing 
installments under lump-sum contract. 
Premiums on, are cost in cost-plus con- 


liability for 


Books, periodicals and magazines: 
Restriction on purchase of, not applicable 
oj) fd =e surweds ° 
Budget: 
Exhibit in, does not repeal permanent 
annual appropriation for snag boats 
Oi Be ioc ccicswscsccdededses.. 
Burial expenses: 
American convicts in China payable from 
expenses of prison appropriation. ..... . 
Army—enlisted men—dying while absent 
without leave and under civil arrest— 


. 185, 
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Burial expenses—Continued. 

Marine Corps—enlisted men and officers— 
may include temporary burial, disin- 
terment, transportation and permanent 
MR cscdicsssudie cddsicisecctsbcoee 

Seamen, destitute American—reimburse- 
ment not authorized when body claimed 
by relative financially able to provide 


Veterans’ Bureau beneficiaries—may in- 
clude flag, preparation and transporta- 
tion of body regardless of value of 
estate left 

War veterans—flag and ex penses—defini- 
tion of who are entitled................ 


c, 


Carrying charges. 
mental.) 
Center Market, District of Columbia: 

Water—payment for amount used in 
operation not authorized; payment for 
amount used by tenants to be paid and 
reimbursed by tenants 

Central heating, lighting and power plant: 

Appropriation not available for heating 

quarters for guard on site 
Checks: 

Payee has no property right in funds 

until cashed or negotiated 
Chief of Finance: 

Employees—may not be transferred to, 
from General Accounting Office at in- 
creased salary on lump-sum roll 

Civil Service Commission: 

Purchase of chauffeur’s outfit—not au- 

thorized 
Claims: 

Certification to Congress— 

Damages to private property by 
Army in excess of maximum in 
appropriation, not for General 
Accounting Office................. 

Damages from breach of lease condi- 
tion not for, by General Accounting 


(See Contracts, supple 


Internal revenue judgments not in- 
volving taxes are proper for, 
through General Accounting Office. 

Limitation on filing— 

Damages to private property, act 
December 28, 1922, any time within 
one year after act or accrual 

Seamen’s war risk insurance—appli- 
cation in behalf of estate stops run- 
ning of statute 

Bet-off. (See Accounting.) 
Unliquidated—settiement of, must be 
made in General Accounting Office.... 
Coast and Geodetic Survey: 
Officer— 

Mileage—deduction of 3 cents per 

mile when furnished transporta- 


Service as junior engineer not service 
as officer for longevity pay purposes 
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Coast and Geodetic Survey—Continued. 

Transportation—land-grant not appli- 
cable when operating under Commerce 
Department 

Coast Guard: 

Civil employees—joint service pay act 
does not apply to, when salary happens 
to equal officer’s 

Enlisted men—service counts for longev- 
ity pay in Navy 

Officers— 

Household goods—transportation of, 
including auto, allowed up to cost 
of shipping maximum allowance of 
household goods as such 

Quarters allowance—not entitled 

» when on leave unassigned and de- 
tached from all duty 

Traveling expenses—laundry — pro- 
cured at station after return—not 
authorized 

Radiograms, private, may not be sent 
free—accounting for proceeds 

Warrant officers— 

Quarters allowance—not payable 
when furnished quarters for selves 
at station in United States........ 

Subsistence allowance — Alaska shore 
duty entitles to cash allowance, not 
to rations in kind 

Coast Guard pay: 

Foreign dut}—repealed by section 
act June 10, 1922 

Saving clause, act June 10, 1922—allow- 
ances not within purview of 

Sea duty—warrant officers—shore duty 
in Alaska after July 1, 1922, does not 
entitle to 

Commerce, Department of: 

Customs Statistics, Bureau of—transfer 
of, with appropriations, from Treasury 
SO eT OCT ae ‘ 

Employees—subsistence—per diem in 
lieu of—transportation ticket including 
meals does not bar payment of 

Purchases—discounts on, as per printed 
billhead, not authorized, when from 
general supply contractors 

Commissioners, United States: 

Fees—search warrants—preliminary hear- 
ings to ascertain probable cause, does 
not entitle to per diem 

Compensation: 

Absent attending State court—Internal 
Revenue, Bureau of—employees—not 
entitled to, unless on annual leave... . 

Bonus— 

Per diem employees—Congressional 
Library—entitled to 764 cents per 
day when paid for week days; 663 
when paid for every day 

Per hour employees—Congressional 
Library—ordinarily paid for week 
days only, not entitled to bonus 
for Sunday work; if regularly paid 
for every day in week bonus is 663 
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Compensation—Continued. 
Bonus—Continued. 

Two positions only entitle to one 
BORED. ccccccccecccessdésbsbusesben 
Wage board adjustment of salary 
bars, to unclassified Philippine 
employees of Quartermaster Corps. 

War Department employees— 
Entrance into “service” means 
civil and not military service. . 
Native unclassified in Philippines 
not entitled as wages adjusted 


White House police force—entitled to 
Coast Guard — civil employees— not 
affected by Joint Service Pay Act if 
not based by law on commissioned 
officer’s salary 
Contributions to salary of Government 
employees by private persons or asso- 
ciations prohibited . . . 
Customs service— 
Deputy collector serving as acting 
collector—not entitled to additional 


Inspector—payment by private per- 

son or association not authorized. . 
Disability—civilian employees— 

Authorized only for accidental injury 

or death in line of duty—not for 


Erroneous awards based on disease— 
payments to March 1, 1924, author- 
ized by special act 

No bar to receipt of war risk disability 
compensation also 

Disability under war risk act. (See 
Veterans’ Bureau.) 
Double— 

Alaskan Engineering Commission— 
assistant surgeon entitled to fees for 
autopsies in addition to salary 
under contract 

Army enlisted men, retired on less 
than $2,500, may be appointed in 
Veterans’ Bureau at less than 
$2,500, but not retroactively 

Disability, payable under both war 
risk and employees’ compensation 
act at same time 

Disability, from Veterans’ Bureau— 
stepchild does not entitle to addi- 
tional when receiving allowance in 


District of Columbia fire department 
captain retired may be employed 
as watchman in Treasury 

District of Columbia—teachers in 
night schools—limitation on amount 
per night 

Messengers, House of Representa- 
tives, may not be paid additional 
for substitute work outside of 
regular hours 

Munitions Building charwoman em- 
ployed also under superintendent 
of State, War, and Navy Buildings, 
entitled to only one bonus 
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634, 775 


Compensation—Continued. 


SUBJECT INDEX, 


Page. 
Double—Continued. 


National Guard members may re 
ceive both National Guard pay and 
civilian pay during encampments 
for field or coast defense training. . a, 

29, 54, 247 

Naval Reserve Force (fleet )—retainer 
or retired pay bars war risk dis- 
ability compensation 

Officers Reserve Corps members may 
receive both training duty pay and 
salary from Government at same 


Pension and war risk compensation 
to same person not authorized.... 643 
Postal clerk attending National 
Guard encampment entitled to 
both military and civilian pay.... uM 
Veterans’ Bureau—trainees allow- 
ance not salary within prohibition 


War Department employee on leave 
without pay may not draw another 
salary (original salary exceeds 


War Department employee, ord- 
nance, not entitled to pay for night 


Fees of surgeon for autopsies are not, and 
not barred by section 1765, Revised 
Statutes.... 
Fixed by law or regulation—schedules 
approved by head of department are.. 109 
Foreign service—exchange on, when paid 
in foreign currency in China, based on 
Mint tables:...ccccoccocccscccscocscccce Gl 
Holidays— 

Government Printing Office em- 
ployee—not entitled to pay for 
Saturday afternoons when absent 
and no leave due 

Public Buildings and Grounds em- 
ployees on per diem roll not entitled 
to pay for Armistice Day when 
performing no service 

Increase retroactive—Public Health Serv- 
ice—assistant dental surgeon—may 
not be granted to off-set failure to fur- 
nish quarters ,subsistence,and laundry 
eee onbesesdbencssddeuseweus at 
Longevity—District of Columbia—High 
School principals—amount entitled to. 667 
Lumpsum employment—General Ac- 
counting Office—employees may not be 
transferred to office of Chief of Finance 
at increased salary 
Night work—War Department employ- 
ees—not entitled to additional for, when 
wages fixed by approved schedule 
Overtime— 

Agriculture Department—employees 
in bureau of, may not be paid.... 78,817 

Customs Service inspectors—not en- 
titled to, for guard duty to prevent 
unlawful landing of liquor 

Post Office Department— 

Printers, mechanics, and skilled 
laborers entitled to............ 
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Compensation—Continued. 
Overtime—Continued. 
Post Office Department—Continued. 

Railway postal clerks—deficien- 
cies carried forward from year 
to year in computing 

Per diem—War Department employees— 
entitled to, while attending National 
Guard encampment if not employed 
merely from day to day..........- —_ 

Philippine service—War Department— 
civilian employee—increase subject to 
retirement deduction 

Postmasters—teceipts of discontinued 
office transferred to jurisdiction not 
COUNTE . . ..ccccccccccccccces cccccceces 

Promotion— 

Post Office Department— 

Inspectors may not be promoted 
retroactively to cure reinstate- 
ment in a low grade 

Military service credit only to 
those continuously in service 
since June 5, or October 1, 1920. 

One year’s satisfactory service 
immediately preceding suffi- 


One year’s satisfactory service 
may count service in lower 
grade to which demoted 

Railway postal clerks, rendered 
surplus and serving as sub- 


Public Health Service—nurse—not en- 
titled to, when attending college 

Thirty-first of month—Officers’ Reserve 
Corps on training duty to be paid for 
in unsettled accounts...............- eo 

Comptroller General of United States. (See 
generally General Accounting Office.) 
Comptroller of the Currency: 

Deputy—adjustment of salaries under 
act March 4, 1923, effective retroactively 

Printing and binding—national banks— 
forms for making administrative rec- 
ords—when and from which funds pay- 
istics peescsesneeeuessabeson éu 

Congressional Library. (See Library of Con- 
gress.) 
Consular Service: 

Officers—transportation of widow te 
England in lieu of return to United 
DURNIR So desis ices oddstiewessceWieUeeeee 

Passports—fees—Virgin Island treasuries 
entitled to $9 fee for, but not $1 fee for 
application ............. eecccecccecceces 

Seamen. (See Seamen.) 

Student interpreters—rent of quarters 
may not exceed appropriated limit— 
is not confidential expenditure........ 

Vice consul de carriere— 

Subsistence, per diem while awaiting 
transportation allowed 

Traveling expenses—water for drink- 
ing during extended journey—dis- 
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Page. | Contracts: 


Breach—War Department—delivery not 
made in time specified—contractor 
liable for excess cost of open market 


Commerce Department—damages, liqui- 
dated—each and every day delay means 


Cost of completed work—premium on 
contractor’s bond is not, in computing 
installments on lump-sum contract... .. 

Cost-plus—premiums on surety bond of 
contractor is COst........++ ccccccece eve 

Damages, actual— 

Contractor assumes liability for all 
delays not exempted by contract... 
Not inconsistent with provision for 
liquidated, in same contract but 
under different conditions......... 

Damages, liquidated— 

Computation on each and every day’s 
delay refers to calendar days 

Not inconsistent with provision for 
actual damages under different 
conditions in same contract....... 

Working days defined—no actual 
damages need be shown 

Default of contractor — appropriation 
obligated by contract available for 
procuring supplies elsewhere. 

Exceeding appropriations — river and 
harbor work authorized 

Fiscal year—Indian Affairs, Bureau of— 
may contract for paving appropriated 
for, prior to availability of funds 

General Supply Committee — orders 
placed in June must be filled even 
though the 30 days allowed for delivery 
runs into next fiscal year.............. 

Illegal—exceeding appropriations, are... 

Increased costs— 

Changes necessary so plant will per- 
form the service for which con- 
structed—no additional payment 


Conditions excusing breach, entitle 
to cost of fulfilling otherwise when 
so requested..... Sédece 

Express in lieu of freight may be 
provided for by supplemental con- 
tract under conditions specified... 

Renewal by supplemental contract 
void when no consideration passes 
to United States, old ratessaved by 


Work in excess of estimates does not 
entitle to, unless unconscionable 
as a whole......... eoeccccccce 

Informal— 

War Department— 

Execution informally does not 
excuse other party from per- 


Procedure when delayed........ 64,385 


Inspection and superintendence—delays 
due to annua! high water not excusable. 
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Contracts—Continued. 

Installment payments—premium on con- 
tractor’s bond not counted as cost of 
completed work 

Mistake—bid per hundred accepted as 
per lot—no contract but payment 
authorized at lowest bid as quantum 
Valebat.........-ccccoccccgeccsercesess 

Navy Department— 

Increased costs— 
Conditions excusing breach en- 
title to cost of fulfilling other- 


Express in lieu of freight—when 
payable under supplemental 
contract 

Supplemental—carrying charges cov- 
ering delay on illegal original con- 
tract—not authorized 

Personal services. (See Personal serv- 
ices.) 

Prices stated in, not subject to discounts 
merely because billed on printed bill- 
head containing printed offer of 

Renewals— 

Option for, may not be superseded 
by supplemental contract increas- 
ing rates 

Not required to be executed under 
section 3744, Revised Statutes, and 
do not vio'ate any law when pro- 
vided for in original contract 

Subject matter— 

Coal— 

Increased cost of obtaining other- 
wise than contemplated in 
agreement—allowed 

Price adjustment on failure to 
meet analysis.................. 

Commitments—assumption by Gov- 
ernment in termination contract, 
does not obligate for court costs or 
attorney's fees 

Construction of storage buildings at 
Ogden—damage clauses construed. 

Construction of hospital wings, 
Chelsea, N. Y 

Crossarms—bid per hundred accepted 
as per lot—payment quantum 


Docking, etc., light vessel—liqui- 
dated damages to be computed on 
every calendar day 

Dredging Honolulu Harbor—may 
exceed appropriations available... . 

Electricity—option to renew may 
not be superseded by supplemental 
contract without consideration . . . . 

Emergency dam and power plant— 
changes to enable plant to perform 
service required—no additional 


Flour—reimbursement to shipper for 
prepayment of freight 

Hauling — terminated 
partially completed—payment of 
reasonable value of service rendered. 
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Contracts—C ontinued. 
Subject matter—Continued. 

Hire of automobiles—not prohibited 
if for service as needed 

Levee, construction—inspection and 
superintendence for period of delay. 

Oats—open market purchase on 
failure of contractor to deliver 

Painting floors in leased building— 
disallowed 

Steel seaplane hangars—liquidated 
damages—working days........... 

Transportation of destitute seamen— 
bars allowance for amount greater 
than agreed upon 

Vessels—Navy Department may not 
pay carrying charges under supple- 
mental contract 

Welding gate seats on dredge—excess 
work over estimate does not entitle 
to additional 


Supplemental— 

Carrying charges covering delay on 
original contract made in excess of 
appropriations—not authorized... . 

Express in lieu of freight—when 
authorized 

Termination— 

Assuming commitments of principal 
contractor does not assume costs of 
attorney’s fees, etc., in defending 
suits to establish commitments... . 

Storage after, on goods retained by 
Government not authorized 

War Department — payment quan- 
tum meruit for small portion of 
work performed under changed 
CI cnc ucesvovassgespenassss 

Unconscionable—performance not ex- 
cused in formal contract unless the 
entire contract is within the exception. 


Veterans’ Bureau— 
Installment payments may not in- 
clude premium on _ contractor’s 


Painting floors of leased building not 

authorized 
War Department— 

Breach of informal, does not excuse 
contractor from excess cost of open 
market purchase................... 

Damages—actual, provision for, not 
inconsistent with liquidated dam- 
ages under different conditions. ... 

Increased costs— 

Changes to enable plant to per- 
form service for which con- 
structed—no additional pay- 


Electricity rates increased by 
supplemental contract void 
when option to renew in orig- 
inal contract 

Informal—delay in completion to be 
explained but certificate of no 
damage not required 





64, 385 
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Contracts—Continued. 
War Department—Continued. 
Inspection and superintendence— 
freshets occurring annually do not 
excuse delay 
Mistake—bid per hundred acc2pted 
as per lot—payment at lowest bid 
as quantum valebat authorized... 
Renewals from year to year provided 
in original contract are valid and 
need not be executed formally 
under section 3744, Revised Stat- 
WIGS aici ets ews eUaReeds ocd 
Termination in interest of Govern- 
mcnt entitles contractor to reason- 
able value of work performed 
Unconscionable to entitle to quantum 
meruit payment only applicable to 
contract as a whole 
Court-martial: 
Depositions—notary public taking away 
from office not entitled to mileage 
Sentences set aside by Secretary of 
Navy—effect of, dependent on whether 
proceedings void or voidable 
Courts: 
China— 
Burial of convicts from appropriation 
for expenses of prisons authorized.. 
Judge and attorney—actual expense 
of subsistence while holding court 
outside Shanghai payable from 
appropriation for court—while go- 
ing to and from, from appropria- 
tion for transportation of diplo- 
matic officers 
Officers and employees—traveling 
expenses and subsistence when 
holding court outside of Shanghai. 
Costs, ete.—District of Columbia con- 
demnation proceedings payable from 
appropriation current when award is 


Judges—traveling expenses—retired—de- 
tail to judicial duty entitles to, from 
Selected residence to former district... . 

Jurors—Government employees sitting 
in State courts not entitled to extra 
leave with pay 

Supreme Court of District of Columbia— 
not a Government establishment at 
Washington under the printing restric- 
GIONS. . . .. cccccsccccosccccccccesccsoces 

Customs Service: 

Board of General Appraisers—oath under 
section 2693, Revised Statutes, not 
required 

Bureau of Customs Statistics—transfer 
of, to Department of Commerce 

Collector— 

Acting, deputy collector serving as, 
not entitled to pay of collector.... 

Arms and ammunitions for—not 
authorized. 

Employees— 

Compensation—payment by private 
persons or association not author- 
$90G 5 a ersccadisscscscccoccccescece 


Customs Service—Continued. Page. 


Employees—Continued. 

Photographs—authorized as official 
requirement 

Subsistence—actual expense of, only 
allowed after March 4, 1923 

Traveling expense—use of own auto, 
limited to cost of oil and gasoline— 
chauffeur not authorized........... 

Inspector— 

Deputized civilian assisting, not en- 
titled to medical treatment at 
Government expense 

Overtime compensation not payable 
for guard duty to prevent unlawful 
BENE OE OT icc ce cccccesscses 

Prisoner — medica! treatment — payable 
for period in custody—not after release 


Purchases—handcuffs authorized as not 
being personal furnishings............. 
Sales of unclaimed merchandise—evi- 
dence necessary for claim to surplus 
WINER 5 5 ccctaacdsccscccesseccssesce 
Seizures — automobiles — title forfeited 
when seized—guilt or innocence of legal 
owner immaterial............ evcavacsece 


D. 


Damages: 


Actual— 
Breach of lease condition—not for 
General Accounting Office to cer- 
tite to Camstetieenenceony sconces coisa 10 
Delays in informal contracts........ 64, 385 
Delay in removing Government 
property — storage charges not 
proper measure, actual damages 
must be shown 
Land by remount station of Army— 
claim in excess of maximum in 
appropriation not for General Ac- 
counting Office 
None required to be shown to entitle 
to liquidated damages 
Private property by Army—claim 
in excess of maximum fixed in 
appropriation not for General Ac- 
counting Office 
Liquidated— 
Computing for each and every day’s 
delay should be by calendar days. . 
Not rendered nugatory by provision 
in same contract for actual dam iges 
but under different conditions... . 
Working days in period of delay may 
include rainy days but not Satur- 
day afternoons when legal holiday . 
Mistake of Government employee causing 
deportation of alien—no liability 
Personal injuries— 
From postal operations—act for, not 
repealed by act for damages to 
private property generally, Decem- 


Veterans’ Bureau beneficiarv—dis- 
position of amounts recovered from 
third parties 
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Damages—C ontinued. 

Private property—Post Office Depart- 

ment—act of June 16, 1921, not repealed 

by act of December 28, 1922, except as 

particularly covered by later act...... 
Decisions: 

Effective date—disallowing both retainer 
pay and war risk disability compensa- 
tion at same time—effective from pro- 
mulgation 


Departments, executive: 

Appropriations transferred between—not 
authorized when to be expended for 
services rendered by private firm 

Heads of—authority may be delegated 
in re advertising 

Purchases between—order obligates ap- 
propriation and renders available if 
department defaults on order 

Services between—War Department as- 
sistance to Veterans’ Bureau does not 
authorize transfer of appropriations to 
hire additional employees 

Supplies between—transfer of office sup- 
plies to Government Printing Office 
requires payment and deposit to mis- 
cellaneous receipts 


Destitute seamen. (See Seamen.) 


Disbursing officers: 

Acting registers of local land offices may 
not disburse from the register’s deposi- 
tory balance 

Delinquent accounts defined. . 

Government Printing Office—appoint- 
ment not authorized until July 1, 1923. 

Instructions from Comptroller General 
must be obeyed or disallowances will 
be made in accounts 

Refund from proceeds of sales of surplus 
war supplies on recommendation of 
board of sales control—not authorized. 


Relief of— 

Army, not relieved because procure- 
ment orders issued for unauthor- 
ized purchase. 

Navy— 

Error in accounts not subject to 
relief under either act July 11, 
1919, or April 21, 1922 

Not entitled to under act July 11, 
1919—for unlawful payments. . 

Post Office Department—Postmaster 
General may not relieve of disallow- 
ances in accounts 

State Department—payments in ex- 
cess of statutory limits may not be 
relieved by certificate of confiden- 
tial expenditures by Secretary of 
Be Pscsvsencccson Snaneewnernsecone 

District of Columbia: 

Condemnation proceedings — costs, etc., 
payable from fiscal year appropriation 
current at date of award 

Crematory—addition to leased premises 
and deduction of cost from rent—not 
Suthorisged...ccvcccoccvoassoneseddos ose 
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District of Columbia—Continued. 

Employee—retired—captain in fire de 
partment may be employed as watch- 
enam Gn DOCRGNEG 666 ise cccvcsiecccs suse 

High schools—principals—longevity pay 
entitled to. 

Holidays in—Saturday afternoons by 
code—do not require closing of Govern- 
ment departments............... evccce 

Policemen and firemen — retirement — 
White House police force—when en- 


Rent of buildings in—prohibited unless 
specifically authorized by law....... ee 
School teachers— 
Compensation—double—rate per 
night entitled to..... Pevintadesse 
Retirement—all time on active list, 
including leave, counts for annuity. 
Supreme Court—printing and binding 
for—appropriations available 
Drayage. (See Transportation, 
goods.) 


household 


E. 
Electricity: 


Batteries, dry—for operation of call bells, 
are furniture 
Power plant may not be purchased from 
appropriation for current 
Rates—increase by supplemental con- 
tract void when option to renew in 
original contract 
Emergency Fleet Corporation. (See Ship- 
ping Board, Emergency Fleet Corporation.) 
Employees’ Compensation Commission: 
Beneficiaries— 
May also recelve war risk compensa- 


Medical treatment—Veterans’ Bureau 

may furnish without reimburse- 
Disability compensation— 

Authorized only for accidental injury 

or death occurring in line of duty— 


ee 6, 224, 734 


Erroneous awards based on disease— 
payments to continue under special 
act until March 1, 1924 
Jurisdiction —conclusive when denying 
compensation but not when author- 
izing payment. 
Enlistment (or reenlistment) allowance. (Sec 
Gratuities.) 
Estates of decedents: 
Indians—heirs’ rights in Apache, Kiowa, 
and Comanche 4 per cent fund..... oes 
Insurance, war risk— 
Payable to representative of estate 
when in position to distribute 
When payable to survivor may not 
be com promised 
Public-land entrymen—hcrrs of, must file 
individual application for refunds with- 
in time limit 
Evidence: 
Bacteriological report of content of drink- 
ing water—bacteria not necessarily 
unwholesome 
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Evidence—Continued. 

Liquidated damages—contract clause for, 
does not require evidence of actual 
GOMAGNS.. .coccccccccccsccccccee sessoce 

Presumption, statutory—injuries to ex- 
soldiers within three years after dis- 
charge—not applicable when known to 
have occurred at definite time and 


Receipts—traveling expense vouchers 

must be accompanied by.........+++.- 
Exchange: 

American creditor to be reimbursed at 
rate of exchange at date expense in- 
curred in foreign country 

Army attaché in China—salary payable 
in United States currency or equivalent 
in Chinese money at mint table values. 

Foreign creditor to be paid in currency 
of his country—rate at date of settle- 
ment governs 

Persian, during embargo on silver—local 
value proper basis 

Veterans’ Bureau—beneficiary—hospital 
treatment procured in Austria—basis 
for settlement 

Expositions: 

Internal revenue agents may not partici- 

pate in at expense of Government..... 


Fairs. (See Expositions.) 
Federal Farm Loan Board: 

Annual report—printing chargeable to 
printing and binding appropriation of 
Treasury Department. . 

Federal Trade Commission: 

Not an executive department 

Purchases—time-recording clocks may 
not be purchased by.................. 

Fleet Naval Reserve. (See Naval Reserve 
Force pay.) 

Forage. (See National Guard—animals.) 

Foreign and Domestic Commerce, Bureau of: 

Employees—transportation of families 
and effects must be limited to amount 
of appropriation 

Funeral expenses. (See Burial expenses.) 


a. 


General Accounting Office: 
Employees—transfer to office of chief of 
finance at increased compensation not 
authorized... .. ecesece Cevcesce ebsddecce 
Jurisdiction— 
Has, over awards of compensation 
by Employees’ Compensation Com- 


6, 224, 784 


None to review adverse ruling on 
insurance award by Veterans’ 
Bureau. ........-. Shodecssdecboccce 

General Land Office: 
Excess public land payments—time limit 


on applications runs against each indi- 
vidual heir . . . 


eet eeeeeeeeeee 


General Land Office—Continued. 
Local offices— 
Acting registers not entitled to dis- 
burse from register’s depository 


Register of—salary may not include 
homestead fees . . .....-.+-eeeeeeeee 

General Supply Committee: 
Contracts—price fixed may not be reduced 
by discounts printed on billheads..... 
Contractors—orders placed in June must 


Schedule—purchases must be made from 
contractors on, although cheaper else- 
WhETC . ...ccccccce 

Geological Survey: 

Purchases— 

Aprons for general laboratory work 
considered not personal furnishings 
and authorized 

Periodicals—advance payment lim- 
ited to one calendar year subscrip- 


Government fuel yards: 
Gasoline may not be sold by......... eee 
Maintenance and operation appropria- 
tion is not a no-year revolving fund... 
Government Printing Office: 
Apprentices — immediate employment 
authorized under act of February 20, 


Appropriation for ‘extension available 
without year 

Disbursing clerk—authority for appoint- 
ment not effective until July 1, 1923... 

Employees — compensation for — holi- 
days—Saturday afternoons during Oc- 
tober—not entitled to pay when absent 
QO mo GVO GN. Sis Coss a0.k. ce e 

Supplies for printing and binding—trans- 
fer of, free of charge does not cover 
ordinary office supplies. 

Gratuities: - 

Enlistment allowance—Army, enlisted 
men—discharge for dependency is not 
for soldier’s convenience—payment 
authorized.............+.-. ee eee 

One year’s pay on discharge — Army — 
officer—refusing lower commission on 
reorganization—not entitled .. 

Reenligsment allowance— 

Arfhy enlisted men— 
Computed on pay receiving when 
discharged. .... CEsedccived sees 
Dishonorably discharged and re- 
enlisted for unexpired portion 
of original enlistment—service 
prior to dishonorable discharge 


Fractional years not counted.... 
Fraudulent enlistment service, 
not validated, does not count. . 
May not count time absent due 
to misconduct in last enlist- 
MRE . .coccccccocccceccccccccee 
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Qratuities—Continued. 
Reenlistment allowance—Continued. 
Army enlisted men—Continued. 
Not payable when enlistment 
from which discharged was 
other than Army .............. 
Marine Corps enlisted men—exten- 
sions aggregating two, three or four 
years entitle to. .......... vosboe deus 
Marine Band—second leader and 
musicians entitled under same 
conditions as enlisted men, first 
and fourth grades..... Pietbocdins oe 
Naval Academy Band members en- 
titled to, under practical assimila- 


Navy, enlisted men— 

Good discharge is honorably dis- 
charged—time under arrest not 
counted as service............. 

When entitled to, upon reenlist- 
ing in Navy after enrollment in 
Fleet Naval Reserve...... weove 

Six months’ death— 
Coast Guard — enlisted men — prev- 
ious designation and dependency 


both must be shown............. . 

Naval Reserve Force—memters not 

SME 00. vcvesccessesses seccccene 
Uniform— 


Marine Corps Reserve—enrolled men 
—credit of $30 allowed when report- 
ing for training duty in time of 


Naval Reserve Force— 

Enrolled members discharged 
before expiration of enrollment 
mathet cule fiiiias cis. siecew 

Volunteers not required to refund 
when received in kind and dis- 
charged before expiration of 
STOMA oS tek cies 

Volunteer — officers not entitled 
to payment in cash—limited to 
issue in kind............... des 

Navy, enlisted men—first enlistment 
outfit — prior service in other 
branches, or Naval Reserve Force, 
immaterial......... svenesccccdvede 


H. 
Heat and light: 
At home—Veterans’ Bureau—employee— 
not reimbursable when furnished by 


Commutation of—Army—officer—aide to 

Governor of Porto Rico, not entitied.. 

In kind—Indian Aflairs—employees may 

not be furnished at headquarters...... 
Holidays: 

Armistice day—per diem employees of 
Office of Public Buildings and Grounds 
not entitled to—Executive order not 
MI VO...ccveroosvonsnviacrsduweccccccce 
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Holidays—Continued. 

Saturday afternoons— 

Government Printing Office employ- 
ees—not entitled to pay, when 
absent without leave due, when 
not during half-holiday period... .. 

May be, when declared by State jaw. 

Subsistence, per diem—Justice Depart- 
ment employee not entitled to when 
spending day at home....... 

Horses: 

National Guard—forage furnished by 
United States—no liability for State 
PUPUNNB é cc cdads cite sinsd Walch ocd ctti 

Private mounts of Army officers—trans- 
portation to first duty station from 
place of purchase not authorized...... 

Hospitals: 

Construction of—Veterans’ Bureau to 
make payment direct and not by trans- 
fer of appropriations te Quartermaster 
Corps of Army to expend.............. 

Roadways to, repair and maintenance 
of public, not authorized even though 
title is conveyed to United States 

House of Representatives: 

Messengers — compensation — may not 
be paid additional for substitute work 
after hours......... bcddssUdssddeste 

Howard University: 

Not a Government bureau.............. 

Purchases—not governed by laws for 
purchases of bureaus of Interior De- 
PACE . ..cccccosoencscoerese 


Immigration, Bureau of: 
Deportation of alien erroneously—no lia- 
bility for mistake of employee causing 
Employees—traveling expenses—as wit- 
nesses depend on capacity in which 
Es a0 cresenestnn> evcccccesee 
{ndian Affairs, Bureau of: 
Allotrents—cash benefits to heads of 
families—marriage of Indian gir! to 
white man does deprive of benefit as 
head of family 
Apache, Kiowa, and Comanche 4 per cent 
fund—trights of heirs. ...............00. 
Appropriations 
Addition to heating and power plant, 
Haskell Institute—not available 
WALGRIE FORE « 5 «ass nhto-owectesssn 
Paving streets adjoining Osage prop- 
erty may be contracted for as soon 
as act approved... 
Chippewasin Minnesota fund—credit to, 
of proceed: of lands enibraced in Na- 
tional Forest authorized 
Employees— 
Quarters, heat and light—not to be 
furnished at headquarters except 
on reservations. 
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Indian Affairs, Bureau of—Continued. Page. [ Internal Revenue, Bureau of—Continued. Page. 


Employees—Continued. 

Quarters in kind may not be fur- 
nished in home of employee's 
mother..... eentsehentnesens 94%><00 

Traveling expenses — automobile 
hire disallowed when from wife... . 

Pawnee Indians—annuities for, not to be 
distributed on basis of final roll 

Pawnee Manual Labor School not ex- 
cluded from appropriation for Indian 
schools — not specifically appropriated 
— Ea eveccccccccccces evcccccocces 

Purchases— 

Lumber—board feet computed in the 
rough as per trade custom 

Trucks, motor—authorized for trans- 
portation of Indians to and from 
GMployMaNs. ......crccescccecce “ 

Insular Department of the Philippines: 

Lanao, P. I., provincial government is 
part of—sales of military stores to, 
authorized....... epeenessongnaseses one 

Insular force. (See Navy and Navy pay.) 
Insurance: 

Mail shipments—broker to negotiate—not 

authorized in lieu of publication 
Insurance, warrisk. (See Veterans’ Bureau.) 
Interest: 

Carrying charges computed at interest 
rate on cost of delay due to illegal con- 
tract—not payable 

Tax refunds—estate tax overpayments 
bear interest and are payable from 
regular appropriation for refund of 

Interior Department: 

Howard University is not a bureau or 

Indian Affairs. (See Indian Affairs, 
Bureau of.) 

National Park Service. (See National 
Park Service.) 

Secretary — authority delegated in matter 
of advertising. ........... ecccccoceccoess 

Internal Revenue, Bureau of: 

Collectors—judgments against, not pay- 
able from tax refunding appropriation 
when no taxes involved—must be cer- 


Collectors, deputy — subsistence — de- 
pendent on actual travel status—arbi- 
trary designation of another place as 
official station not controlling 

Employees—attending State courts as 
witnesses must look to State for reim- 
bursement—no pay unless on annual 

Prohibition enforcement— 

Agents testifying in State courts— 
expenses payable from applicable 
appropriations 

Automobiles seized and sold—pro- 
ceeds available for accrued dead 
storage but not live storage or use 
by officers 

Exhibition at fair—not authorized 
from appropriation 


Prohibition enforcement—Continued. 

Search warrants—expenses prelimi- 
nary to issuance payable from 
“Fees of witnesses”’..... eccece 

Seized automobiles— 

Gasoline and oil necessary to 
move to place of storage allowed 
from appropriation for enforce- 
ie ccueeepionnniou aa 

Repairs to—authorized when 
necessary to move to storage. . 

Seizure of illegal shipment at destina- 
tion does not render liable for trans- 
portation charges 

Taxes and penalties on illegal manu- 
facture or sale—witnesses to estab- 
lish liability may be paid expenses. 

Witnesses—traveling expenses and 
subsistence payable from appro- 
priation for enforcement........... 

Purchases— 

Arms and ammunition—special types 
of, may not be purchased at Gov- 
ernment expense. .....-......ss0+- 

Loose-leaf binders must be 
General Supply contractor al- 
though cheaper elsewhere. ........ 

Tax refunds— 

Estate taxes overpaid subject to 
refund, with interest 

Judgments for, payable from fiscal 
year appropriation for year col- 
Riad wis doesenseons ezececccee 

Interstate Commerce Commission: 
Accounting — railroad contingent fund— 
procedure. ....000.+ 
Inventions: 
Rewards for, to postal employees........ 
J. 
Judgments: 

Admiralty — Emergency Fleet Corpora- 
tion—payable during fiscal year 1923, 
from permanent indefinite appropria- 

Internal revenue— 

Collectors—not involving taxes not 
payable from appropriation for 
tax refunds—must be certified. ... 

Tax refunds—payable from appro- 
priation for refunds for fiscal year 
in which collected. ............+++ . 

Justice Department: 

Attorney General — jurisdiction — none 
to render opinions on matters under 
jurisdiction of General Accounting 


Bureau of Investigation—rent of build- 
ings for, not authorized from appropria- 
tion for GX PONSES....cccccccescsecececes 

Employees— 

Subsistence— 

Meals en route—at 7 p. m. due to 
inconvenience of advancing 
dinner hour—disallowed 

» Per diem in lieu of—holidays and 
Sundays spent at home—not 
titled... cccoccccce 
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Labor, Department of: 
Employee— 

Retirement deductions not made 
from salary—deposit without in- 
terest allowed 

Traveling expenses—waiver of regu- 
lations not authorized 

Regulations—may not contain provision 
for general waiver of—emergency pro- 
VHEER PIO. ee ccdecocesccocsocceccs 
Laundry: 
Agriculture Department — employees — 
prorating authorized by regulation. ... 
Coast Guard—oflicer—at station after 
return from travel not authorized 
Navigation, Bureau of—officers—not en- 
titled to, when stationed on vessel 
Public Health Service—nurse—reim- 
bursement denied when service avail- 
ahie ab hedeteehs. Jos bdediuiicsd..... 
War Department—civil employee de- 
tailed to duty on transport is not in 
travel status and not entitled to....... 

Leases: 

Breach of conditions—failure to restore 
land to former condition—not for certi- 
fication to Congress by General Ac- 
counting Office and not payable from 
rent appropriation 

Improvements — agreement for, contrary 
to lease not authorized (painting floors) 

Ninety-nine years with right of renewal— 
is cession of jurisdiction, and authorizes 
use by Lighthouse Service 

Painting—held an improvement and not 
authorized 

Renewal option exercised by continuing 
to occupy—increased rent not author- 
Saad... cccusenceseqecvcccesses ssednenee 

Rent— 

After exercise of option to purchase 
allowed to date of formal transfer 
as per agreement 

Erection of additions to leased prem- 
ises and deduction of cost from 
rent—not authorized 

Veterans’ Bureau—not authorized 
to settle claim in excess of amount 
Stipulated in....cccoccccsceceessecs 

Leave of absence: 

Annual— 
Post Office Department— 
Employees may be granted with- 
out application full amount 
due to end of fiscal year 
Substitute postal clerks are not 


Army—officer—trecalled from, does not 
become entitled to mileage 

Court—Government employees not en- 

titled to, to act as jurors in State court. 

Military— 

Army—officers (retired )— excess leave 

entitles to only one-half pay and 

BO allowaDces............000beecee 


Leave of absence—Continued. Page. 


Military—Continued. 

National Home for Disabled Volun- 
teer Soldiers—employees—entitled 
to, to attend National Guard field 
or coast-defense training and for 
duty under Officers’ Reserve Corps. 

Post Office Department employees— 

Entitled to, to attend parades, 
maneuvers, or encampments of 
National Guard of District of 
Columbia 

Entitled to, with pay, to attend 
encampments of National 
Guard of the State 

War Department employees — per 
diem—entitled to, to attend Na- 
tional Guard encampments if not 
employed merely from day to day. 

Sick— 

Post Office Department— 

Employee may be granted with- 
out application and for full 
amount due at end of fiscal 


Liberty bonds. (See Bonds, Government.) 
Library of Congress: 

Employees—per hour and per diem— 

when entitled to bonus for Sunday 


Notary public—seal may not be changed 
at Government expense 
Lighthouse Service: 
Great and Little Corn Islends—heacon 
lights thereon authorized 


M, 


Marine Band. (See Marine Corps and Marine 
Corps pay.) 
Marine Corps: 
Band— 

Leader—subsistence and quarters 
allowances—after July 1, 1922, en- 
titled to those of third period 

Second leader and musicians—pay 


25 


and allowances after July 1, 1922.. 25,353 


Enlisted men— 

Burial expenses may include tem- 
porary burial, disinterment, trans- 
portation and permanent burial... 

Pay and allowances of, under act of 
June 10, 1922 

Quarters—allowance chargeable to 
“Pay, Marine Corps’—in kind, 
chargeable to “ Provisions, Marine 
Corps” 

Subsistence allowance— 

After July 1, 1922, limited to that 
under act of June 10, 1922 

Chargeable to “Pay, Marine 
Corps"’—in kind, chargeable to 
“Provisions, Marine Corps”’.. 
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Marine Corps—Continued. 
Enlisted men—Continued. 

Travel allowance—discharge for de- 
pendent relatives is not for own 
convenience. ...... BbdectWleoceccse 

Officers— 

Burial expenses may include tem- 
porary burial, disinterment, trans- 
portation and permanent burial. . 

Mileage—transported by Govern- 
ment auto—entitled to, less 3 cents 

Pay clerk—entitled to pay, subsistence, 
and rental allowance of second lieu- 


Sales of quartermaster supplies—net pro- 
ceeds to appropriation from which pur- 
chased — overhead to miscellaneous 
receipts 

Marine Corps pay: 

Band— 

Leader entitled to pay of third period. 
Second leader and musicians—limited 
to pay fixed by act of August 29, 


Periods—pay clerk—with five years’ 
service entitled to second period...... 
Saving clause, act of June 10, 1922— 
Enlisted men— 

Computation of pay on the total 
of old or new pay and allow- 
ances—may be changed from 
one to other 

May choose total pay and allow- 
ances under old or new law, 
whichever higher, but not 
higher items from each law.... 

May retain (when total is great- 
er)—20 per cent increase for sea 
or foreign shore duty—good con- 
duct medal pay—20 per cent to 
fourth and fifth grades, under 
acts of May 18, 1920, and June 4, 
1920—specialists’ pay, sixth 
and seventh grades—marks- 
men, sharpshooters, or expert 
riflemen pay... 

Marine Corps Reserve: 
Enrolled members — uniforms — entitled 
to gratuity credit of $30 when reporting 
for training in time of peace........... 
Mare Island Navy Yard: 
Commandant—pay after July 1, 1922, 
does not include sea duty increase 
Marketsand Crops Estimate, Bureauof. (See 
Agriculture, Department of.) 
Medical treatment: 
Army— 
Enlisted men—furlough— 

Instructions by telegraph to see 
a doctor does not entitle to 
reimbursement 

Pass exceeding 24 hours—not 
reimbursable for private treat- 
ment........ 900 sGecvensecpecse 

Terminated by instruction of 
proper officer — payment au- 
thorized for private treatment. 


eeeeeeee 
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Medical treatment—Continued. 


Army—Continued. 

Officers — private treatment not re- 
imbursable when necessitated by 
delay on part of officer 

Employees’ Compensation Commission— 
beneficiaries—may be furnished by 
Veterans’ Bureau without reimburse- 
ment if not interfering with veterans. . 

Naval Reserve Force officer—absent on 
leave not entitled to reimbursement by 
sanction of recruiting officer..... endbs 

Navy— 

Officers—duty status essential to re- 
imbutsement for private treat- 


Officers, retired— Public Health Serv- 
ice not reimbursable for treatment 
when not on active duty 

Prisoners—payable while in custody— 
not after release on bond 

Private citizen—deputized to assist cus- 
toms officer—not entitled to 

Recreational equipment — Veterans’ 
Bureau authorized to purchase, for 
trainees under going medical treat- 


Destitute American—not to be con- 
tinued in foreign country beyond 
date could be returned to this 
TE: xs cuehoaniseekniekenehedes a 

No liability by United States before 
or after discharge when placed in 
hospital by master of vessel 

Veterans of Spanish-American War, 
Philippine insurrection, and boxer 
rebellion, entitled to from Veterans’ 


Army officer— 

Recalled to temporary duty during 
leave of absence does not entitle to, 
for travel performed 

Retired—delay of three and one-half 
years in traveling—not authorized . 

Automobile travel—Agriculture Depart- 
ment — employee — reimbursement on 
mileage basis bars allowance for garage 


Coast and Geodetic Survey—officers— 
deduction of 3 cents per mile when 
furnished transportation............... 

Home on retirement—Army officer—not 
entitled when at home on sick leave... 

Military Academy — cadets — home to 
Academy for appointment entitled to 
mileage for entire distance less cost to 
Government of transportation fur- 


seeeere 


Naval—officer—change of station while 
on leave does not entitle to more than 
from old to new station 

Notary public — taking court-martial 
depositions away from office not en- 


Sea travel—Military Academy cadets 
entitled to mileage less cost of trans- 


ee eeeeseeeerees 
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Mileage—Continued. 
Suburban station—Public Health Service 
—officers—only allowable from railroad 
Transportation furnished— 
Coast and Geodetic Survey—officer— 
deduction at 3 cents per mile—cost 
to Government immaterial ........ 
Marine Corps—officers—auto travel 
entitles to, less 3 cents per mile, 
iter Faby 1, CER ccc ctkdctecesicsi 

Military Academy: 
Band—compared with Marine Band for 
SO DEERE... oa cose cebseesccsdeciin. 
Cadets—mileage—home to Aé¢ademy for 
appointment entitles to for entire dis- 
tance less cost of transportation fur- 


Mines, Bureau of: 

Purchases—newspapers may not be pur- 

chased as periodicals......... pévbbbekne 
Miscellaneous receipts: 

Erroneous deposits to—excess over re- 
coverable value of goods damaged in 
transit withdrawn..................... 

Inspection of interstate shipments—total 
receipts to credit of...............-.0 

Overhead added to sales of quartermaster 
supplies Marine Corps to be deposited 


Proceeds sale of military stores to insular 
department of the Philippines not 
etedited to............... 


N. 


National banks: 

Printing and binding assessed against, 
may be done at Government Printing 
Office and paid from assessed funds. ... 

National forests: 

Receipts from—basis for computing 

Federal aid to States.................. 
National Guard: 

Animals — forage — Federal Government 
not liable for, when purchased by State 
without authority .................-... 

Enlisted men— 

Attending encampments or service 
schools are not in Federal service. . 
Insurance and compensation acts as 
GUNNER 00... f0i05s 5 dh Seas 
Transportation— 
To and from camps subject to 
benefit of land-grant laws, but 
not to joint military arrange- 
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409 


SEPT Udi vai ecvcnccswusve 485, 489 


To rendezvous—expense of, not 
reimbursable. ................. 
Traveling expenses — attending en- 
campments by airplane does not 
entitle to more than by rail........ 
Members— 
Government employees— 

Belonging to National Guard of 
District of Columbia entitled 
toleave for parades, maneuvers, 
or encampments..............- 
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National Guard—Continued. 
Members—Continued. 
Government employees—Contd. 

On per diem basis, if employed 
for greater periods than from 
day to day entitled to leave to 
attend encampments.......... 247 

Outside of District of Columbia 
entitled to leave of absence to 
attend field and coast-defense 


Page. 


Seeing CONF so ciiccccssiscece 30,54 
Officers— 

Allowances and pay under joint 

ROCIO POY Ges. nw csc cdcsktocsats 406 
Captains commanding organizations 
entitled to $240 in addition to drill 
pay and not dependent on number 

of drills attended....... ooncbecesss 335 


Federal recognition of individual 
does not entitle to drill pay until 
unit is recognized..............-++- 201 
Quarters allowance— 
Dependency of mother to be 
established asin Regular Army 
Encampments and maneuvers 
entitle to if dependents are not 
occupying public quarters— 
not entitled if no dependents— 
nor at service schools .......... 
Transportation—to and from camps 
subject to benefit of land-grant 
laws, but not joint military arrange- 
Peli varesatopaecsnesenesegurses 485, 489 
Traveling expenses—to and from en- 
campments by airplane does not 


entitle to more than by rail....... 420 
Quartermaster supplies—cost of issue 

chargeable to Army appropriation ..... 304 
Reservist — transportation to rendezvous 

of self and family not reimbursable.... 713 


Reserve—service in, does not count for 
longevity when member of Officers’ 
Reserve Corps is on active duty in 
Bee sc cece Mec eset ccccee |6TUS 

Target range—purchase not authorized 
from appropriation for fiscal year, 1923. 

Warrant officers— 

Are members of organizations during 
PNG TE. 8.0 esse 
Quarters allowance — encampments 
and maneuvers entitle to, if de- 
pendents are not occupying public 
quarters—not entitled to if no 
dependents, nor while at service 
schools..... 


National Guard pay: 

Administrative duties—officers—head- 
quarters officers medical and staff 
officers, and officers commanding or- 
ganizations to which they do not belong, 
VDSS Sancesdesecerecseeacars 296, 795 


Aviation duty—enlisted men—not en- 
titled to when attending encampments 
Es sc onichuskendstnasuse 189 

Captains commanding organizations—ad- 
ditional for, not dependent on number 
IE oon. cco cnccmpeesinsce 


375 


ee eee eens sewer seeeceses 
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National Guard pay—Continued. 
Drills— 


Accounts for, to be submitted semi- 

annually only........... 
Enlisted men— 

Drilling temporarily with an- 

other organization entitled to... 

Not entitled when drilling apart 

from their organization nor 

counted as present when con- 

sidering officer’s pay........... 

Transferred during month—en- 

titled, if attended 60 per cent 

of drills of each for portion of 

bs month they were members. .... 


Noncommissioned officers—super- 
nu'merary, not entitled to pay, 
unless as private, after date rendered 
supernumerary, although not re- 
i ccarncsacdeetcunsnisencnenee 

Officers— 

No credit for attendance of en- 
listed men drilling apart from 
Ee eee 

‘ No credit for enlisted men of own 
organization drilling with an- 
other organization, or for en- 
listed men of other organiza- 
tions drilling with their or- 
GAMIAAION «cc cececscccdicccscece 

Not entitled to, until unit is 
federally recognized............ 

Periods for, fixed by act June 10, 
1922, irrespective of prior serv- 
Di tub eeiDiaceateedicbesee oe 


Spee 


esate 


Supernumerary officers (noncommi* 
sioned)—not entitled to pay 
after date becoming supernumer- 
ary, unless asa private........... 

Warrant officer—may be required to 

attend and perform appropriate 
duties and drills—effect of failure. . 
Encampments— 

Enlisted men—after July 1, 1922, not 

entitled to additional as specialists. 

Government employees entitled to 

pay for, in addition to civilian 
SNE «do cides oueh een +tnee ots 1 
State, do not entitle to Federal pay 
although training identical......... 
Federal service— 
Not entitled to, prior to reporting to 
FrendezvouS...........sse0 deccccese 

Officers— 

Entitled to credit for all commis- 
sioned service in State militia 
prior or subsequent to January 


iii iiincattnaransans 
Limited to grades fixed by sec- 
tion 3, act June 10, 1922........ ° 
Longevity— 
Officers— 


Entitled to credit for all commis- 
sioned service in State militia 
prior or subsequent to January 
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National Guard pay—Continued. Page. 
Longevity—Continued. 
O fScers—Continued. 

Not entitled when attending 
encampments, maneuvers, or 
service schools, or in armory 
a eiiincictintentts cetuintiie 406 

Officers commanding organizations— 
when entitled to additional for ad inis- 
trative duties. .... me danendesensctaye« 296. 795 
Service schools—enlisted men—after July 
1, 1922, not entitled to additional as 
ie ia sccirincnseningniicien «ee 274 
Specialists’ rating—enlisted men—not en- 
titled to, after July 1, 1922, when attend- 
ing exercises, etc., under sections 94, 97, 
or 99 of national defense act........... - 274 
National Leper Home: 
Suitable buildings for—may be tempo- 
a eeeeseccoccecccesee 628 
National Park Service: 
Donations—cash may be used for pur- 
Ci crntnenrs panuetsds08eese 198 
Naturalization, Bureau of: 
Employees — subsistence — per diem in 
lieu of—regulation for, prohibits actual 


GS nbaiesenesassicccdusccens 342 
Naval Academy: 
Band— 
Compared with Marine Band for pay 
I ee dctiinan see Penetiinns ses 353 


Members (other than leader) entitled 

to reenlistment allowance on reen- 
listment after June 30, 1922........ 736 

Superintendent—pay after July 1, 1922, 
does not include any sea dutyincrease.. 212 

Naval Reserve Force: 
Enrolled members— 

Active duty (other than training) 
counts for longevity payin Navy.. 280 

Change of address—pay checks re- 

turned for correct address are 


evidence of failure to notify of. .... 453 
Confirmed rating effective upon com- 
pletion of sea service............ 428 
Gratuity— 
Six months death, not applicable 
Dies sdnetyeunbainiedesssie 23 
Uniform—refund on discharge be- 
fore expiration of enrollment. . 646 
Pay, under act of June 10, 1922— 
various questions decided. ........ 85 


Fleet—retainer or retired pay bars disa- 

bility compensation under warriskact. 743 

Officers— 

Appointment in regular Navy termi- 

nates membership in Reserve. .... 755 
Leave of absence—expiration of, does 
not place in duty status until re- 

porting to station.................. 269 
Medical treatment—absent on leave— 
not entitled to reimbursement for 


private treatment................- 209 
Pay under act of June 10, 1922—vari- 
ous questions decided............. 85 


Quarters allowance—sea duty for 
training entitles to, for dependent 
MOE... .ccccccccscccee cosccecosse 8568 


CIR RIT  S 
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Naval Reserve Force—Continued. 

Volunteer— 

Uniform gratuity not payable in 
cash—limited to issue in kind 

Uniforms issued in kind—no refund 
on discharge... 

Naval Reserve Force pay: 

Active duty—warrant officers—six years’ 
commissioned service only entitles to 
retainer pay based on $1,500. . 

Active training duty— 

Limited to period fixed i orders 
although remaining on vessel longer 
owing to sickness 

Officers—longevity may be based on 
commissioned service only 

After termination of temporary com- 
mission in Regular Navy—not entitled 
to, as do not revert to reserve status. ... 

Confirmed ratings — officers — effective 
only from date qualifications estab- 
lished before board 

Fleet , transferred members —retired — 
limited to retired pay under act of 
August 29, 1916, when retired prior to 
Tuly 1, 1922.. 

Longevity— 

Credit to which entitled for active 
and inactive duty under provi- 
sional and confirmed commissions, 
retroactive confirmations, and in 
Medical Reserve Corps 

Enlisted men—actual active duty in 
naval service only counted 

Officers—commissioned service only 
counts when on active duty for 
training 

Retainer— 

Enrolled men— 

Confirmed rating effective on 
completion of sea service 

Excess active duty for training 
does not excuse attendance at 
EEE. pescocsssuceatecsebecedéo ° 

Failure to notify of change of 
address forfeits 

Mess ettendance—Gependent | on 
grades fixed by Secretary of 


sees 


Baving clause, act June 10, 1922, 
not applicable 

Transferred from Regular Navy — 
rates of pay dependent on date. 

Officers— 

Base pay on and after July 1, 
1922..... Seno aecbowas poeseusen 

Increase for longevity to be on 
same percentages as before 


Saving clause, act June 10, 1922, 
not applicable. ................ 
Other equivalent duty—excess active 
duty for training does not excuse 
attendance at drills 
Warrant officers— 
Saving clause, act of June 10, 1922, 
not applicable. .............006 
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SUBJECT INDEX. 


Naval Reserve Force pay—Continued. 
Retainer—Continued. 
Warrant officers—Continued. 
Service for, computed after July 1, 
1922, same as previously 
Six years’ active commissioned 
service entitles only to, on base 
pay of $1,500 
Retired — Fleet Naval Reserve — trans- 
ferred members limited to retired pay 
provided by act August 29, 1916, not act 
of June 10, 1922, when retired prior to 


Saving clause, act June 10, 1922—officers — 
not applicable to active duty for training 


Navigation, Bureau of: 
Officers—laundry—not reimbursable for 
expense of, when stationed on vessel. . 
Navy: 
Commissary — civilian employees not 
authorized........0 
Enlisted men— 
Discharged for disability due to mis- 
condust—may be furnished trans- 
portation in kind but not commuta- 


Extension of enlistment after expira- 
tion not authorized 
Good conduct medal only authorized 
after reenlistment service 
Subsistence allowance—entitled to, 
when temporarily absent from 
Rneapltell . .. vcdedecsscvevbdeccoccce 
Travel allowance— 
Act of _ September 22, 1922, as 


Extension of enlistment after 
expiration does not authorize. . 
Traveling expenses—air travel enti- 
tles to actual, or a flat per diem... 
Insular force—rights of, under the joint 
service pay act 
Mates—quarters and subsistence allow- 
ances—same as enlisted men. 
Nurses—subsistence—may be furnished 
in kind or paid allowance when not 
furnished 
Officers— 
Change of station—home to await 
orders is not 
Commissions, temporary— 
Termination of, reverts to former 
rank only when in Regular 


Vacated by aceptance of lower 
permanent grade 
Dependents— 

Subsistence and quarters allow. 
ance—dependency of mother 
must be shown by fact that 
son contributes her chief sup- 


Transportation—home to await 
orders does not entitle 


Transportation to college instead 
of new station—not authorized. 





SUBJECT INDEX, 


Navy—Continued. 
Officers—Continued. 
Detailed as assistant to Chief of Bu- 
reau of Supplies and Accounts— 


Detailed as Superintendent of Naval 
Academy or commandant of Mare 
Island—not entitled to sea duty in- 
crease after July 1, 1922 

Medical treatment—retired officers 
not entitled to, from Navy appro- 
priations when not on active duty. 

Mileage—change of station while on 
leave does not entitle to more than 
from old tonewstation...... débaew 


Quarters allowance— 

Arrest while on sea duty without 
detachment—dependent on 
conviction or acquittal......... 

Awaiting transportation when 
detached from one station and 
before reporting to new station 
allowed 

Awaiting trial by court-martial 
on receiving ship does not en- 


Conditions under which payable. 
Not entitled when detailed to 
Panama Canal and furnished 
quarters for which they pay 


Subsistence allowance—awaiting trial 
by court-martial on receiving ship 
entitled to. 

Transported by Government con- 
veyance—entitled to mileage less 
3 cents per mile 

Traveling expenses—air travel en- 
titles to actual, not exceeding $8 


Traveling expenses and per diem— 


detail to Veterans’ 
amount entitled 


Navy Department: 
Civilian employees— 
Commissary stores may not employ 
by adding to sale price 
Leave of absence—additional with 
pay to act as jurors in State courts 
not authorized........ 
Contracts. (See Contracts.) 
Disbursing officers— 
Relief— 
Not authorized for error in ac- 
counts under either act of July 
11, 1919, or April 21, 1922....... 
Not granted for unlawful pay- 


Bureau— 


Jurisdiction— 
Court-martial sentences set aside 


None to overrule instructions of 
Comptroller General to dis- 
bursing officers 

None to relieve unlawful pay- 
ments by disbursing officers. ... 
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Navy Department—Continued. 

Vessels to be scrapped—freight on ma- 
terial for, when chargeable to appro- 
priation for scrapping.....ceccseseeees- 

Navy pay: 

Aviation duty— 

Detail to duty which inherently re- 
quires flying necessary 

Enlisted men—entitled, exclusive of 
staff, when duties require regular 
and frequent flights................ 

Officers—any branch of service en- 
titled when detailed by competent 
authority 

Regulations containing various classi- 
ROMAIN, iSite s ikea stive cite 

Checkage by court-martial—disapproval 
or setting aside of sentence by Secretary 
of Navy—effect of 

Continuous service—enlisted men—en- 
listed in Regular Navy after special 
order discharge from Fleet Naval Re- 
serve—not entitled (Joseph Tall case)... 

Contract surgeon serving full time— 
officer—entitled to credit as surgeon in 
Revenue Cutter Service 
Cooks—enlisted men—additional pay 
saved under section 16, act June 10, 1922, 
during current enlistment. ............ 

Detention beyond enlistment—enlisted 
men—not fepealed by section 10, act of 
June 10, 1922 

General Order 34—enlisted men—enlisted 
in Regular Navy after special order dis- 
charged from Fleet Naval Reserve—not 
entitled (Joseph Tall case) 

Higher grade—appointment ad interim of 
chief warrant officer, holding temporary 
office of lieutenant, as permanent lieu- 
tenant (junior grade)—effect of. 

Highest pay of grade—officer—detailed as 
assistant to Bureau of Supplies and 
Accounts entitled to $6,000 

Insular force—one-half rate in joint serv- 
ice pay act not applicable to those en- 
titled to saving clause. ... 

Longevity— 

Enlisted men— 

Count active duty Naval Reserve 
Force (other than training), 
and service in Coast Guard and 
Revenue Cutter Service. ...... 

Discharge within three months of 
enlistment does not entitle to 
count full enlistment 

Temporary commissioned service 
does not count... 

Officers— 

Contract surgeon, Revenue Cut- 
ter Service, service counted... . 

Students Army Training Corps 
service counts 

Medals, pins, and bars—good conduct 
medal only authorized after service 
under reenlistment.. 

Panama Canal detail—enlisted man—may 
not be paid additional if aggregate more 
than salary receiving on June 30, 1921... 
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Navy pay—Continued. Page. 


Promotion—officers—saving clause, act of 
June 10, 1922, entitles to retain old pay 
RR. ccccccsodieee éseescbes 600deees 

Retired— 

Officers— 
After July 1, 1922, limited to pay 


under act of June 10, 1922..... 57,153 


Recalled to active duty entitled 
to pay under act of June 10, 1922, 
if captain or below—old pay rate 
not saved 
Warrant officers—no change by act of 
June 10, 1922, in pay of those retired 
prior to July 1, 1922 
Baving clause, act June 10, 1922— 
Enlisted men—stewards and cooks 
additional saved during enlistment 
current on June 30, 1922 
Insular force entitled to benefit of, 
during current enlistment......... 
Officers— 
Does not save sea duty pay 
Promoted, may retain pay re- 
ceiving on June 30, 1922, if 
higher 
Retired on or after July 1, 1922, 
limited to pay under act of 
June 10, 1922 
Vice admiral additional pay not 
within 
Sea duty—officers—not entitled after 
July 1, 1922, when Superintendent of 
Naval Academy or commandant of Mare 
Island Navy Yard 
Stewards and cooks—enlisted men—ad- 


ditional pay saved under section 16, act* 


June 10,1922, during current enlistment 

Vice admirals—after July 1, 1922, not 
saved by joint service pay act 

Newspapers. (See Purchases.) 
Notary public: 

Appointment for special purpose in Li- 
brary of Congress does not bar notarial 
work for private persons 

Congressional Library—expense of chang- 
ing seal not payable 

Mileage—depositions for court-martial 
proceedings taken away from office do 
not entitle 


Oaths: 

Customs Service—Board of General Ap- 
praisers not required to take oath under 
section 2693, Revised Statutes......... 

Officers and employees: 

Appointments— 

Naval officers—termination of tempo- 
rary commissions reverts to former 
rank when in Navy only 

Navy officer temporary terminated 
by acceptance uf permanent ap- 
pointment to lower grade 

Public Health Service—passed assist- 
ant surgeon commission effective 
from date of oath 


Officers and employees—Continued. 


Appointments—Continued. 

Retroactive, to cover service under 
illegal appointment—not author- 
MD i cciccbivedec cscs Geete bieesre 

Authority to contract — contractors 
charged with notice of limitation on .. 

Civilian—compensation based on that of 
commissioned officer—when joint serv- 
ice pay act applicable 

Compensation from private sources pro- 
hibited 

Deceased—Post Office Depart:rrent may 
grant full annual and sick leave for 
absence up to date of death 

Detailed— 

Army, Navy, and Public Health 

Service officers to Veterans’ Bureau— 
traveling expenses and subsistence . 

Army officers to work for Veterans’ 
Bureau—traveling expenses, etc.... 

Army and Navy officers to Panama 
Canal—official salary—when sub- 
sistence and quarters allowances 
deductible 

Navy enlisted men to Panama Canal 
not entitled to additional pay over 
that receiving on June 30, 1921 

Duty stations—internal revenue col- 
lectors—depend on facts rather than 
arbitrary designation of place 

Exchanging positions — traveling ex- 


Holding two positions. (See Compensa- 
tion, double.) 
In executive departments—when........ 
Jurors—leave with pay, in addition to 
annual, not granted to jurors in State 
COUG « vocpesecqnepesoeeces qn cccees Seeee 
Mistakes—Government not liable for 
Promotion— 
Public Health Service—commission 
as passed assistant surgeon issued 
to assistant surgeon effective from 


Retroactively, not authorized 
Reduction of — Army flying cadet — 
effective from date of order, not date 
of receipt 
Reinstatement — Post Office Depart- 
ment—inspectors reinstated in one 
grade may not subsequently be again 
reinstated as of higher grade 
Substitutes—not entitied to leave of 
absence (postal clerks)............ é¥eee 
Temporary— 
Physician to examine several persons 
on fee basis is employee and lim- 
ited to actual expenses to travel 
and subsistence 
Retirement act not applicable to 
Transfer to lump-sum rolls—General 
Accounting Office—employees n ay 
not be transferred at increased salary to 
Chief of Finance 
Witnesses in State courts—not entitled 
to pay while absent from duty unless 
on leave, nor to traveling expeness.... 
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Officers and employees—Continued. 
Witnesses—traveling expenses—appro- 
priation for, depends on capacity in 
which testifying 
Officers Reserve Corps. (See Army.) 


F. 


Packing and crating. (See Transportation: 
Household goods.) 
Panama Canal: 

Army and Navy officers detailed to, sub- 
sistence allowance payable under act 
June 10, 1922, deductible from salary; 
quarters allowance not payable or 
deductible when quarters furnished . . . . 

Employees— 

Navy enlisted men may not be paid 
additional if aggregating more than 
receiving on June 30, 1921 

Traveling expenses—vouchers must 
be verified under oath 

Sales—old material furnished when sold 
as ‘“‘new”’—refund authorized ......... 

Passports. (See Consular Service.) 
Pawnee Indians. (See Indian Affairs.) 
Payments: 

Advance— 

Erection of additions to leased 
premises, cost to be deducted from 
rent, prohibited as................- 

Periodicals—subscriptions for one 
calendar year only authorized.... 

Checks—allotment checks returned un- 
claimed—allottee has no property right 
in when not cashed or negotiated 

Discounts—printed offer of, on bill head 
does not authorize, when purchase 
made from general supply schedule. ... 

Set-off. (See Accounting.) 

Voluntary—internal revenue prohibi- 
tion agent may not be reimbursed for 
cost of signs at exposition of State...... 

Pension Office: 
Military pension and war-risk compensa- 
tion not payable to same person 
Pensions: 
Pawnee Indians—basis for distribution . . 
Periodicals: 

Advance payment for, authorized for one 
calendar year only —prohibition against 
purchase not applicable to field service. 

Personal furnishings: 

Aprons for general laboratory use— 

Geological Survey authorized to pur- 


Caps and gowns—St. Elizabeth’s Hos- 
pital staff entitled to—general rules 
QUINT a. 6.0 6 oecgecenv0nsesss Setinane 

Chauffeur’s outfit—Civil Service Com- 
mission may not purchase 

Handcuffs—Customs Service author- 

Photographs for identification of em- 
ployees of Customs Service are not.... 

Rule for purchase of..........ccccccsees 
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Personal services: Page. 


Assistant dental surgeon—contract em- 
ployment—increase can not be given 
retroactively.... 

Broker—Treasury Department not au- 
thorized to employ, to negotiate insur- 
ance on mail shipments of securities. . 

Porto Rico: 

Governor—aide to—Army officers de- 
tailed as, not entitled to commutation 
of quarters, heat, and light............ 


Post Office Department: 
Air mail service— 
Appropriation for, when available 
for hangars, ete 
Retirement fund adjustments—when 


Arms—repairs to those borrowed from 
War Department and returned not 
payable from postal appropriations... . 

Damages to persons and property—act 
of June 16, 1921, repealed only as to 
property damage resulting from negli: 
gence of employees. .......scccecceess 

Employees— 

Automatic promotion—what service 
Os daxdeakes ben 

Compensation — overtime— may be 
paid to printers, mechanics, and 
skilled. laborers 

Fines, penalties, or forfeitures—re 
mission by Postmaster applicable 
only to those imposed by adminis- 
trative action — not to disallow- 
ances in accounts 

Inventions or suggestions for econ- 
om y—rewards limited to those sub- 
mitted and adopted after act of 
Fume 10, 1083. . ..ccccccccsccccccese 


Leave of absence— 
Annual and sick may be granted 
for all absence up to date of 
death to extent due to end of 


Entitled to, to attend parades, 
maneuvers, and encampments 
of District of Columbia National 


Entitled to, to attend encamp- 
ments of State National Guards 


Promotion— 
Credit for service as Army field 


Military service credit only to 
those continuously in service 
since June 5 or October 1, 1920. . 

One year’s satisfactory service 
immediately preceding suffi- 
cient for 

Substitute railway, surplus by 
reorganization, may not be 
promoted above grade 2, but 
may retain former pay 

What service counts.........«... 


45 
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Post Office Department—Continued. 
Employees—Continued. 
Reinstated inspectors in grade 1, may 

not be given retroactive reinstate- 
ment in higher grade. ............ 
Substitute postal clerks not entitled 

to leave of absence. ...............+ 


Postmasters—compensation based on 
receipts—may not count receipts from 
discontinued office.................--- 

Printers, mechanics, skilled laborers— 
entitled to pay for overtime........... 

Railway postal clerks—compensation— 
overtime—not authorized until all ac- 
crued deficiencies are deducted... .. gee 

Practice: 

Reopening decision by former auditor— 
not authorized by reason of subsequent 
Gocisian Of @ COUst . ........0.cccesesonse 

Reopening of decision by predecessor— 
authorized only to correct manifest 
mistakes or upon discovery of new and 
material evidence................-.-.00 

Revision of predecessor’s action—Director 
of Veterans’ Bureau may not revise 
award by former director on point of 


Reconsideration of settled cases—damages 
to private property denied under postal 
act—when authorized to be considered 
under general act of December 28, 1922. . 

Printing and binding: 

Comptroller of Currency—record of bank 
examination blanks to be printed from 
Treasury appropriation for printing 
and binding.................. edseséane 

District of Columbia—Supreme Court of, 
is not a Government establishment at 
Washington—appropriations available. 

Federal Farm Loan Board—annual re- 
port printed for Congress is chargeable 
to Treasury Department appropriation. 

Forms uncopyrighted are not “printed 
in course of manufacture” and must 
be obtained from Government Printing 

Ordinary office supplies do not become 
printing and binding supplies merely 
because used in Government Printing 


Prohibition enforcement. (See Internal 
Revenue.) 
Property: 
Private— 
Damaged by Army—claims exceeding 
maximum in appropriation not to 
be settled or certified by accounting 


Damaged by negligence of Govern- 
ment employees—effect of new act 
on postal damage law............. 

Lost in military service—held in ware- 

house awaiting shipping instrue- 

tions is not being “transferred or 
transported’”’—no reimbursement. 


Page. | Property—Continued. 
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Private—Continued. 

Seizure under customs laws of ve 
hicles transporting goods contrary 
to law forfeits title of legal owner 
irrespective of knowledge of use... 

Publie— 

Accountability for—Army officer 
liable for actual value of, not 
amount of cash received by him in 
ee 

Sales of public documents not gov- 
erned by rules for, but by special 

Bales to provincial government at 
Lanao, P. I., proceeds to current 
appropriation... 

Public buildings: 

Addition to—appropriation for, is not 

permanent—Haskell Institute Indian 


Alterations—not payable from appropria- 
tion for construction................... 
Amplifiers for, may be installed from 
appropriation for mechanical equip- 
Call bells and batteries—classified as 
furniture—not mechanical equipment. 
Government Printing Office—extension 
appropriation available without year. . 
Hangars, shops and storehouses on land- 
ing fields for air-mail service—when 
authorized from appropriation for 
GIRUIED cenee sen exp corneumolincobeases 
Monument to unknown soldier—author- 
ized only if necessary to complete tomb. 
Post Office Building at Kalispell, Mont., 
partitions may not be installed from 
construction appropriation. ........... 
Rent of, in District of Columbia — not 
authorized in absence of appropriation 


Repairs—treatment of walls with sound- 
deadening felt is not a repair or preser- 
ET LT 

Temporary—National Leper Home—au- 
thorized if suitable......... 

Public Buildings Commission: 

Jurisdiction—none to rent buildings when 

no appropriation for......ccccscceccess 
Public Documents: 

Sales of—entire proceeds, except cost of 

reprints, to miscellaneous receipts..... 
Public Health Service: 

Assistant dental surgeon—compensation 
—retroactive increase, to offset failure 
to receive quarters, subsistence and 
laundry in kind, not authorized....... 

Cooperative health work—reimbursement 
of employees engaged on—when author- 
ized from unofficial organizations 

Employees— 

Subsistence, per diem—street car fare 

not payable in addition 
Traveling expenses— 

Repeated travel—what consti- 
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SUBJECT INDEX, 


Public Health Servieo—Continued. 
Employees—Continued. 
Traveling expenses—Continued. 
Contribution by private organi- 
zations—when authorized. . ... 
Hospitals—roadways to, may not be re- 
paired at Government expense and left 


Laundry andsubsistence—reimbutse- 
ment denied when service available 
at hospital 

Not entitled to compensation or trav- 
eling expenses when attending 


Allowance for dependents—husband 
does not entitle to 

Dependents—transportation of, wife 
acquired en route on change of 


Maximum pay for allowances—com- 
muted value of quarters furnished 
in kind not counted in the $7,200 


Mileage —suburban "station — travel 
commences at railroad station 

Overpayments to, may not be set-off 
against war risk insurance payable 


Traveling expenses and per diem— 
detail to Veterans’ Bureau—amount 


effective from execution of oath........ 
Public lands: 
Homestead entries—fee for, not payable 
to register of local office as salary 
Refund of excess collections—time limit 
runs against individual heirs. ...0.000 
Public moneys: 
Railroad contingent fund is. ............ 
Purchases: 
Ammunition—customs collector not re- 
imbursable for, when for personal 


Aprons for general laboratory use—Geo- 
logical Survey authorized 

Arms and ammunition—internal revenue 
officers may not purchase special types 
not available through War Department 

Base-ball outfits—Veterans’ Bureau au- 
thorized for vocational schools from 


used for supplies acquired otherwise... 
Binders, loose leaf—must be purchiased 


Call bells and batteries—Justice Depart- 
ment authorized to purehase from 
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Purchases—Continued. 

Coal—price adjustment for failure to meet 
analysis 

Electric power plant—not authorized 
from appropriation for current. .. 

Fiscal year—orders placed in June with 
general supply contractor must be 
filled even though delivered in July.... 

Flour—War Department—freight pre- 
paid by shipper—reimbursement 

Gasoline—tax on, may be added to pur- 


General Supply Committee schedule gov- 
erns although cheaper elsewhere. 
Handcuffs—Customs Service authorized 


Inspection—War Department—cost pay- 
able from appropriation for transporta- 
tion of Army and supplies 

Lumber—board feet computed in the 


Newspapers—Mines, Bureau of, may not 
purchase in excess of $100 for whole 
Interior eer we as periodi- 
cals immaterial 


Realestate. (See Real estate.) 


Recreational equipment—-Veterans’ Bu- 
reau authorized to purchase for voca- 
tional schools from medical appropria- 


Tickets, opera and concert—Army music 
school not authorized to purchase 

Transportation of—War Department— 
from place of purchase to destination— 
payable from appropriation for trans- 
portation of Army, ete., except when 
included in purchase price 

Trucks, motor—Indian Service author- 


War Department—delays in informal 
procurements—procedure 
Water for drinking—evidence necessary 


Seer wearer en eeeeeeeee 


Q. 


Indian Affairs employee (field ser- 
vice) may not be furnished by rent- 
ing of mother. 

Veterans’ Bureau—employee—not re- 
imbursable 

Commutation of— 

Army—officers—aide to Governor of 
Porto Rico not entitled 

Dependents of Marine Corps enlisted 
men—not payable after June 30, 
1922, irrespective of saving clatusé, 
act of June 10, 1922. 

In kind— 

Indian Affairs—employees may not 

be furnished at Meadyudetitsexcept 


Marine Corps—enlisted men+charge- 
able to ‘‘ Provisions, Marine Corps” 
instead of ‘‘ Pay, Marine Corps’’.... 
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Quarters allowance: 


SUBJECT INDEX, 


Page. | Quarters allowance—Continued. 


Army officer— 
Availability of quarters may not.be 
denied when no application for 


Available quarters of less than author- 
ized number of rooms do not en- 
title to allowance 

Furnished quarters at Coblentz, Ger- 
many, not entitled 

Furnished quarters at Panama—not 
entitled and not deductible from 


Furnished quarters with transporta- 
tion on commercial liner paid for 
by Government—not entitled 


Leave of absence— 

Available quarters at station— 
subsequent detachment and 
change of station does not 
entitle during leave 

Available quarters at station 
undergoing repairs—not enti- 


Major general retired, on active duty, 
not entitled to. 
Not entitled to, when in nonpay 


Receiving commutation at station 
and not detached but ordered to 
hospital—entitled 

Reserve Corps—duty at training 
camp does not entitle to, when fur- 
nished quarters at camp 

Saving clause does not affect....... os 

Temporary duty does not entitle, 
when furnished shelter and quar- 
ters available at permanent sta- 
tion—nonoecupancy of quarters 
by dependents immaterial 

Awaiting transportation—Naval offi- 
cers—entitled if no public quarters are 


437 


available. ..... ebiewevovccceccoutecs 745, 748 


Coast Guard— 

Officers—leave of absence—does not 
entitle to, when unassigned and 
relieved from all duty 

Warrant officers—not authorized 
when furnished quarters for selves 
at stations in United States. 


Dependents — naval 
must receive chief support from son 
counting all other sources ofincome. . . 
Hospital—Army officer—receiving com- 
mutation at station and not detached 
therefrom, entitled to allowance while 


Leave of absence— 
Army officer— 

Available quarters at beginning 
of leave bars payment even 
though subsequently detached 
from station.....ssrcccsereeees 


Leave of absence—Continued. 
Army officers—Continued. 

Not entitled when quarters avail- 
able at station, although un- 
dergoing repairs 

Coast Guard officer—unassigned and 
relieved from all duty—not enti- 


Navy officers—between stations, re- 
quired to vacate quarters at old 
station, new station not named— 
entitled....... coccccccvcccocs 

Marine Corps— 

Enlisted men—cash payment 
chargeable to “Pay, Marine 


Pay clerk—entitled to same as second 
lieutenant 
Maximum pay and allowances of $7,200— 
Public Health Service officers—com- 
muted value when furnished in kind 


National Guard officers and warrant offi- 
cers—attending encampments or ma- 
neuvers entitles if dependents are not 
occupying public quarters, not en- 
titled if no dependents. 

National Guard—officers—attending serv- 
ice schools entitled, when public quar- 
ters not available for officer personally— 
availability for dependents not mate- 


National Guard officers or warrant offi- 
cers—dependency of mother must be 
established in same manner as in Reg- 


Navy—mates—same as enlisted men un- 
der Executive order 
Navy officers— 

Arrest while on sea duty but not for- 
mally detached—dependent upon 
conviction or acquittal 

Awaiting trial by court-martial on 
receiving ship—not entitled if 
quartered on ship 

Conditions under which may be al- 


Dependents—mother must receive 
chief support from son 

Detached from one station and before 
reporting to new station—entitled 
if dependents are not occupying 
public quarters 

Detailed to Panama and furnished 
quarters—not entitled although re- 
required to pay rent 

Entitled to, at permanent post, yard, 
or station where public quarters are 
not available, either with or with- 


Field or sea duty entitles only if 
depencents are not occupying arn 
lic quarters......... oopeccccesoeses 


awaiting trial on receiving ship..., 





Quarters allowance—Continued. 


SUBJECT INDEX, 


Page. 
Navy officers—Continued. 

Shelter of permanent character while 
temporarily in hospital or on tem- 
porary duty classed as quarters in 
kind and allowance not payable. .. 

When placed so that they have no 
station at which quarters may be 
demanded—entitled 

Temporary duty from permanent sta- 
tion, in hospital, on leave of absence, 
or sick leave either with or without 
dependents, entitled if no quarters 
at permanent station 

Officers’ Reserve Corps—members not 
entitled to for dependents, when occu- 
pying quarters at training camp for re- 
serve corps or civilian training camp. 241, 243 

Public Health Service—surgeon (fe- 
male)—husband does not entitle to 
additional for dependents.............. 175 

Naval Reserve Force officers—sea duty 
for training entitles to, for dependent 
mother........ badscdsesscccccccece eco 

Bea duty— 

Naval Reserve Force officer on active 
duty for training, with dependent 
mother, entitled..... Reabascebnenes 

Navy officers— 

Arrest while on, right to allow- 
ance dependent on detachment 
from sea duty, or on conviction 


Awaiting trial by court-martial 
and quartered on receiving 
ship—not entitled 

Only entitled if dependents are 
not occupying public quarters. 

Temporary duty—Army officer—not en- 
titled when furnished shelter and quar- 
ters are available at permanent sta- 
tion—nonoccupancy of quarters by de- 
pendents immaterial 


R. 


eeeeweeeee 


Radiograms: 


Coast Guard—private messages may not 
be sent free—accounting for proceeds. . 


Rations: 


Additional] under act of May 18, 1920, ceases 
on June 30, 1922,-irrespective of saving 
clause in act of June 10, 1922 (Army and 
Marine Corps enlisted men) 

National Guard—enlisted men—traveling 
to and from encampments to be fur- 
nished in kind or commutation thereof. 


Real estate: 


Option—rent after exercise of, allowed 
to date of formal transfer as per agree- 
ment...... ccoccedtbeNvscslistecees oe 

Purchase of — 

For target range for National Guard 
not from appropriation for fiscal 
National Park Service may purchase 
from donations of cash for park 


Real estate—Continued. 
Rent— 

District of Columbia—Government 
may not rent buildings in, unless 
by special act of Congress 

For storage—not expense of sale of 


Requisitioned—payment not authorized 
until all equities have been satisfied. . . . 

Use and occupation—claim for, unliqui- 
dated, not for settlement outside of 
General Accounting Office 

Reenlistment allowance. (See Gratuities.) 
Refund: 

Discharge by purchase—evidence of 
physical condition does not entitle to 
refund of payment 

Public-land entry fees—time limitation 
on application runs against heirs indi- 


Relief act of September 22, 1922—en- 
listed men—entitled to, for deductions 
from pay due to erroneous payment 
under saving clause 

Sales of condemned supplies—shortage 
in weight of junk entitles purchaser 
to proportionate refund 

Tax. (Sce Tax, internal revenue.) 

Regular Army Reserve. (See Army and 
Army pay.) 

Rental allowance for quarters. (See Quarters 
allowance.) 

Repairs: 

Automobile— 

Hired by Government official—not 
authorized 

Seized by prohibition agents— 
allowed when necessary to remove 
to storage 

Roadways—appropriation for, not avail- 
able for tearing down bridge on aban- 
doned road.......... boddesoceces buésec 

Retirement: 

Civilian— 

Accounting—adjusting erroneous 
transfers tofund—when authorized. 

Deductions not made when due— 
deposit without interest allowed... 

District of Columbia—school-teach- 
ers—service for annuity counts all 
time on active list including au- 
thorized leave 


Department—employees—iri- 

creased compensation for Philip- 

pine service subject to deduction . . . 

White House police force—rights 

under civil service law and Under 

firemen and policemen’s fund... ... 

Military—Army officers—refusing lower 

commission on reorganization—not en- 

GRRE Sscdouscenucy puevencoesesecocce 
Revenue Cutter Service: 

" Enlisted men—service counts for longev- 

RF PO WE TIONG so. cacccecessven 
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Revenue Cutter Service—Continued. 
Surgeon—service as, counted for longevity 
Rewards: 
Postal employees—inventions or sugges- 
tions submitted and adopted after 
June 19, 1922, only entitle to 
Rivers and harbors: 
Contracts may exceed appropriations 
conditionally . 
Employees—household goods, transpor- 
tation of, by motor van authorized con- 
ditionally from rivers and harbors 
appropriation 
Organization is not part of military force 
of Army...... coeccovecs eusces cccccccce 


Federal aid to, from national forest 
Pad yic supecewsnuchénanvanonseese 

Repair and maintenance of—Treasury 
Department—not authorized in con- 
nection with hospitals when condi- 
tioned on public use 

Repair of—appropriation for, not avail- 
able for removal of bridge on abandoned 
TOBA WBY...cccecees 


St. Elizabeth’s Hospital: 

Purchas*s — personal furnishings — caps 

and gowns for doctors, etc., authorized. 
Sales: 

Apple kick coil to Lanao, P. I.—proceeds 
to credit of current appropriation 

Automobiles seized under customs laws— 
irregularity in sale immaterial as title 
forfoited when seized 

Automobiles seized under prohibition 
enforeement—proceeds may be used for 
dead but not for live storage 

Between departments—surplus war sup- 
plies must be paid for—printing and 
binding supplies to Government Print- 
ing Office free...... poecesoseceesesatew 

Condemned supplies—shortage in weight 
of rope sold as junk entitles to propor- 
tionate refund 

Inspection by purchaser—failure to make, 
does not relieve from furnishing old 
instead of new material 

Military stores to Lanao, P. I.—proceeds 
to credit of appropriation for procure- 
ment of like stores current at date of 
sale; refunds from same appropriation 
when authorized 

Navy, commissary stores—price may not 
be increased to employ civilians 

Old and new material—Panama Canal— 
secondhand material furnished when 
sold ag ‘‘new”’ entitles to refund 

Prohibition enforcement—seized automo- 


biles may be kept in dead but not live - 


storage payable from proceeds of sale. . 
Public documents—proceeds, except cost 
of reprints, to miscellaneous receipts— 
cost of sale not to be deducted from.... 


Page. 
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SUBJECT INDEX, 


Sales—Continued. 

Quartermaster supplies—Marine Corps— 
proceeds, net to appropriation from 
which purchased—overhead to miscel- 
Rqmpeeun een cssddi eid ctscivce... 

Samples exhibited upon request of bidder 
do not establish warranty when sale 
is “as is” 

Surplus war supplies— 

Breach of warranty—proceeds not 
available unless four conditions 


Freight, storage and handling when 
returned due to failure to meet 
specifications—payable from pro- 
ceeds of like goods in special de- 


Freight, storage and handling when 
returned because local law does 
not permit resale—not authorized. . 

Proceeds in special deposit available 
for refunds for goods not delivered. . 

Set-off of claim for refund not au- 


Storage—rent of land for indefinite 
period not payable from proceeds 


Warranty not established by evi- 
dence of exhibition of samples prior 
CMR oc osu 0 carp edb dens howd hese ces 

Warranty—when refund from pro- 
ceeds may be made for breach 

Warranty of wholesomeness not 
applicable to. ....... cit ineiheswsne 

Unclaimed merchandise—Customs Serv- 
ice—evidence of ownership to entitle to 
surplus proceeds......... 00s eseedpoosce 

Seamen: 

Destitute— 

Aliens shipping on American vessels 
in United States port are entitled 
to relief as—temporary relief au- 
thorized when discharged for cause. 

Apprehension, detention and deport- 
ation, when en toute to this coun- 
try—not a consular expense....... 

“Chose in action ’’ does not bar relief. 

Deserting ship voluntarily when 
furnished transportation forfeits 
further relief...... cducdeovsédouse 

Medical treatment— 

No liability on United States 
when placed in hospital by 


Not authorized in foreign country 
beyond date seamen could be 
returned to United States. .... 

Relief— 

May be furnished whether dis- 
charged or not.............. Sue 

Question of abandonment of 
profession as seamen primarily 
for consular officers... ......... 

Remains claimed by relative finan- 
cially able to provide burial—no 
payment for burial suthorized.... 
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SUBJECT INDEX, 


Seamen—Continued. Page. 


Destitute—Continued. 

Subsistence may be firnished for 
reasonable time pending outcome of 
libel suit 

Subsistence while remaining on 
board vessel can only be furnished 
at expense of owners, agreement to 
contrary VOId..........cseeeeeeeeee 

Transportation— 

Able-bodied refusing service on 
on trip—no additional allow- 
ance authorized 

Agreement for fixed sum less 
than 2 cents per mile, bars 
greater allowance 

Disabled—actual cost of trans- 
portation allowed 

Discharged—relicf may be furnished ir- 
respective of whether destitute or reason 
for discharge 

Medical treatment—while members of 
crew and placed in hospital by master 
of vessel—no liability on United 


Not discharged—not entitled to relief, 
unless destitute 

Rescue of, acknowledgment—appropria- 
tion for, not available for compensation 
or pension of rescuers, but for suitable 
QUIET.» consnreecaceesnen ecccce geoceece 

Set-off. (Ser Accounting.) 
Shipping Board Emergency Fleet Corpora- 
tion: 

Admiralty judgments—payment from 
permanent indefinite appropriation 
during 1923 

Telegrams—Government rates on, appli- 
GRRE. cccccosdcveace eeeccccoccccccccce 

State, Department of: 

Confidential expenditures—certificate of 
Secretary of State may not relieve from 
erroneous payments that are not confi- 
dential in character 

Consular Service. (See Consular Service.) 

Employees—traveling expenses—sea 
travel—may be required on American 


Seamen. (See Seamen.) 

Secretary — jurisdiction — certificate of 
confidential character of expenditures 
not conclusive when nature of, is fully 
disclosed and not confidential 

State, War and Navy Buildings, superin- 
tendent: 

Appropriations—Government Printing 
Office extension, available without 
fiscal year 

Employees—female laborer working also 
as charwoman in Munitions Building, 
entitled to only one $240 bonus 

Leases—rent after option to purchase— 
allowed to date of formal transfer as per 
QZTOOMENL.. .. .cccccccccccccccccccccccs 


Federal aid— 
Public schools and roads from national 
forest receipts—basis of computa- 


Vocational education—extent of con- 

trol of funds by Federal board.... 
Statutory construction: 

Hereafter authorized—relates to approval 


Public grant, if ambiguous, to be con- 
strued in favor of Government 

Retrospective operation only when act so 
SPORES... cocecvecsocececvecece eeeccece 

Storage: 

Automobiles seized by prohibition officers 
may be kept in dead, but not live stor- 
age, to be paid from proceeds of sale 

Property retained by Government after 
termination of contract—not payable. .. 

Surplus war supplics—rent of land for 
indefinite periods not payable from 
DION. oe as civerdeveccovacosstinia ss 

Students Army Training Corps. (See Army.) 
Subsistence: 

Actual expense— 

Agricultural Department employee— 
laundry may .be prorated, also 
cleaning and pressing. 

Army officers—repeated travel—lim- 
its to maximum of $7, or flat per 
diem of $6 at 

Customs Service employees limited 
to, after March 4, 1923 

Internal revenue—witnesses to estab- 
lish illegal] sale of liquors may be 
paid, from enforcement appropria- 
ti 

Naturalization Bureau—not author- 
ized when regulations provide for 
per diem in all cases 

Public Health Service—nurse is not 
entitled to reimbursement for, or 
for laundry when service available 
at hospital 

Tax Simplification Board subject to 
limitation of act April 6, 1914... . 

Commutation of—National Guard—en- 
listed men—entitled to, if not in kind, 
going to and from encampments 

Court for China— 

Judge and attorney—when attending 
court outside Shanghai payable 
from court appropriation—when 
going to and from, payable from 
appropriation for transportation of 
diplomatic and consular officers. . . 

Officers and employees—amounts en- 
titled to, when holding court out- 
side of Shanghai 

In kind— 

Marine Corps—enlisted men—charge- 
able to “ Provisions, Marine Corps” 
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; Subsistence—Continued. 
| In kind—Continued. 
Navy—nurses—authority for, does 
not bar allowance when not fur- 


Judges of district courts—retired—detail 
to judicial duty entitles to actual ex- 


pense......... cecvcvevesescosoccosee see 
Laundry— 

Agricultural Department employ- 

ees—may prorate................+6 

f Coast Guard—officer—at station after 
return, not authorized............. 

Navigation, Bureau of—officers—not 

j entitled when on board vessel..... 


Meals en route—Justice Department— 
employee taking at 7 p. m. on train— 
disallowed—inconvenience no excuse. . 

Per diem in lieu of— 

Agricultural Department — em- 
ployee—begins and ends with de- 
parture from and arrival at station 
notwithstanding home in suburbs. 

Army— 

Field clerk—appointed for serv- 
ice in France not entitled to 
while at Paris. 

Officers— 

Detail to Veterans’ Bureau— 


+ eee eeeeeeeeeeee 
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823 


454 


8 


473 


427 


131 


regulations governing.... 373,635 


Outside of United States in 

North America limits to 
maximum of $7, or flat per 

Geek COB vs ci cscdiccecice 

Receipt of, in travel status, 

does not bar subsistence 

GRO WMMEGD ss weccosedseicece 
Repeated travel—limits to 

$6, or actual expense maxi- 

MME OFS i. cccscccdscsdoce 

Awaiting transportation—Consular 
Service—vice consul de carriere en- 
CUthed £0. wecsccdecdcccccccsoccccece 
Customs Service employees not enti- 
tled to after March 4, 1923......... 
Holidays and Sundays—Justice De- 
partment employee not entitled to, 
when spending time at home...... 
Naturalization Bureau—employees— 
regulation for, in all cases, prohibits 
allowance for actual expenses... ... 
Transportation ticket including meals 
does pot bar, if not contrary to regu- 


War Department employee—not en- 
titled to, when subsisting at mess 
on Army transport—limited to 


Street-car fare—Public Health Service 
employee not entitled to when on per 


Sunday—tTreasury Department—em- 
ployees—starting one day earlier to 
avoid Sunday travel—one day’s ex- 
penses disallowed... .csccscceccceesees 


116 


750 


619 


473 


342 


658 


392 


708 
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Subsistence—Continued. 

Temporary duty station—internal reve- 
nue—deputy collectors—designation of 
place as official duty station not conclu- 
sive—depends on facts................. 

Travel on Army transport—War Depart- 
ment employee—limited to actual cost. 

Veterans’ Bureau—employee, temporary, 
limited to actual expense of travel and 
subsistence ....... 

Subsistence allowance: 

Army o‘ficers— 

Deductible from official salary paid 
by Panama Canal................... 
Entitled to, at same time as actual 
expenses, mileage or per diem in 
a ° 
Excess leave does not entitle to...... 
Major general retired, on active duty, 
not entitled to...........c.00 
Saving clause does not affect......... 

Coast Guard—warrant officers—Alaska 
shore duty entitles to cash allowance 
but not to rations in kind after July 1, 


ee eeeeeesee eeeeeeeees 


Dependents of Public Health Service offi- 
cers—husband does not entitle female 
surgeon to additional........... 

Marine Corps— 

Band, leader—entitled to, of third 
Sl ithamnchthbhbasaesanieminien 
Band, second leader and musicians— 
entitled to that of sergeant major 
and sergeant, on and after July 1, 
Sel> nxsconcene eecccece eerccccccces 
Enlisted men— 

Cash payment chargeable to ap- 
propriation “Pay, Marine 
Corps’”’— furnishing in kind 
chargeable to “ Provisions, Ma- 
SD TNS sevectdestascsecos 

Limited after July 1, 1922, to that 
prescribed by President under 
act of June 10, 1922... ........ 

Pay clerk—entitled to same as seo 
ond lieutenant 

Maximum, $7,200—Public Health Service 
officers—commuted value of quarters 
furnished in kind not counted ......... 

National Guard officers— 

Entitled to, when drawing pay under 
sections 94 or 97 or 99 of act June 3, 


Exercises and duties under sections 94 
and 97 of national defense act, enti- 
Travel toand from encampments does 
not entitle to other than the regular 


cash allowance..... eoccccccccccees 
Navy— 

Enlisted men——absent from hospital 

temporarily entitled............... 


Mates—same as enlisted men under 
Executive order 


Nurses—may be paid when not fur- 
nished in kind............. ecccce ee 
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SUBJECT INDEX. 


Subsistence allowance—Continued. 
Navy—Continued. 
Officer— 

Awaiting trial by court-martial 

on receiving ship entitled to... 

Dependents—mother must re- 

ceive chief support from son to 

entitle to additional........... 

Deductible from official salary 

paid by Panama Canal....... ° 

Public Health Service—surgeon (female)— 

husband does not entitle to additional 

Gor Gependenes ... ccccccccaccccessesece ° 

Shore duty in Alaska——Coast Guard— 

warrant officers limited to cash allow- 

ance—may not be furnished in kind.... 

Sick leave—Navy—enlisted men—en- 

titled to allowance when permitted to 

leave hospital temporarily.......+.... 

Supervising Architect, Office of: 

Employees—houschold effects—drayage 

and uncrating not allowable when not 

actually transported on change of sta- 


Surgical treatment. 
treatment.) 


(See generally Medical 


T. 


Tax: 
Internal revenue— 
Refunds— 
Estate tax overpaid subject to, 
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415 


4l 


219 


175 


418 


753 


| ere 572, 684 


Judgments for, payable from ap- 
propriation for refunds for fiscal 
year in which collected........ 

Sales—overpayment to contractor set off 
against other amounts due—no revision 
of auditor’s settlement................ 

State—gasoline, may be added to pur- 
chase price by dealer. ..............- oe 

Tax Simplification Board: 

Subsistence—limitation of act April 6, 

1914, applicable to........... 
Telegrams: 

Erroneous transmission—remedy either 
in tort or ex contractu—additional ex- 
pense resulting from, may be set off 
against other sums due................ 

Shipping Board Emergency Fleet Cor- 
poration entitled to Government rates 
ee ore rs eWWebbvdbadatcabelocedeucce 

‘Transportation: 
Dependents of Army officers— 
After July 1, 1922, dependent on ac- 
tion by President.................. 
Change of orders or retirement while 
en route—effect of. ................ 
Detail on Veterans’ Bureau work en- 
titles to, under Army regulations. . 
Permanent change of station, entitles 
to, from where located to new sta- 
tion if not more than from old to 
OW AMOR s 6 olen dna dusnassssjoccce 
Temporary change of station (to 
school) does not entitle. .......c.0- 


501 


81 


479 


116 


373 


464 


Transportation—Continued. 

Dependents of consular officer—widow 
may be transported to her home in 
England in lieu of return to United 

Dependents of National Guard reservist— 
to rendezvous—not authorized......... 
Dependents of Navy officer— 

Detached from duty and ordered 
home to await orders, is not a per- 
manent change of station.......... 

To other than new station to attend 
college—not authorized............ 

Dependents of officers and employees of 
Bureau of Foreign and Domestic Com- 
merce—regulations may limit to appro- 


Dependents of Public Health Service 
officers—wife acquired en route on 
change of station—not entitled ........ 

Express rates in lieu of freight—when 
authorized by supplemental contract... 

Freight— 

Prepared by shipper—reimbursement 
limited to what it would have cost 
on Government bill of lading...... 

Scrapping of naval vessels—appro- 


priations chargeable............... 

Goods lost in transit—liability of carrier 

limited to value...... cdnedsevscessacus 
Household goods— 


Autombdbile included in shipment 
does not entitle officer to free trans- 
portation in excess of cost of ship- 
ping maximum allowance of house- 
ho.d goods a8 such... .....sccccccoee 

Army officer—detail on Veterans’ 
Bureau work entitles to, under 
Army regulations. ...........-..+. 

Foreign and Domestic Commerce 
employees—limited to appropria- 
GOD sancdascnssectetes ecdceccesce ee 

Packing and crating— 

Army officers—not entitled to, 
when moving to new quarters 
within limits of station....... . 

Supervising Architect’s Office 
employee not entitled to have 
uncrated or drayed when not 
actually transported. .......... 

River and harbors organization em- 

ployee—by motor van author- 
ized conditionally from rivers 
and harbors appropriation... .. 

Two lots shipped in same car entitled 
to Cortent 1000 5) ois evi cccccccs 

Illegal shipment of liquor—seizure does 
not render Government liable for 
GANGA Oi. ccc ecw itch dididsiiescccce 

Joint military arrangement— National 
Guard members, to and from camps, 
not entitled to................ ec cedcees 

Land-grant deductions— 

Coast and Geodetic Survey—mem- 
bers not subject to, when under 
Department of Commerce.......+6 
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Transportation—Continued. 

Land-grant deductions— 
Nationa! Guard members to and from 
camps entitled to. ..............-.- 
Marine Corps officers and enlisted men— 
remains may be transported as part of 
burial expemses. ...........ccccccsccece 
“Milling in transit”—effect on right of 
shipper to reimbursement for prepay- 
CRG EAN. i255 ccTAsweviicdlosvee 
| Motor van in lieu of freight—authorized 
i conditionally ..........+---eeseeeeeeee 
: Mounts, private, of Army officers—to first 
duty station not authorized ........... 
Rates—carload, applicable to goods of 
two Army officers shipped in same car, 
although two bills of lading issued... .. 

Requests— 

Coast and Geodetic Survey—officers 
furnished transportation when en- 
titled to mileage, subject to 3 cents 
per mile deduction irrespective of 

Lowest rate for staterooms even if all 
lowest rates are taken when pre- 


Sea travel—State Department employees 

may be required to use American ves- 
Seamen, destitute American— 

Agreement for fixed sum less than 

2 cents per mile, bars greater allow- 


Amount allowable when disabled, or 

when able-bodied and performing 

MO Service. .......... weccccocccccce 

Ticket including meals does not bar sub- 

sistence per diem if not contrary to 

FEOgulations. .. 0. ccccecccccsceccsevcces 

Travel allowance: 
Army— 

Enlisted men— 

After September 22, 1922, only to 
place of enlistment, enrollment, 
or muster into service for expir- 
ing enlistment; if discharged at 
same place none payable. ..... 

Discharge by purchase does not 
entitle to, irrespective of physi- 
ee re ee 

Field clerk—appointed on discharge 
as enlisted man, entitled to, to place 
Girat enlisted... wessceccccccocccece 

Officer— 

Appointed from enlisted ranks, 
entitled to, to place of enlist- 
ment, when discharged........ 

Delaying travel for two years— 
MAE PAVODIS. ...ccccossssvecders 

Marine Corps enlisted men—discharged 
for dependent relatives is not for own 
convenience and entitles..............- 

Navy enlisted men— 

Act of September 22, 1922, numerous 
Questions decided. . .......-.-s-e00 


SUBJECT INDEX, 


Page. | Travel allowance—Continued. 
Navy enlisted men—Continued, 
Discharged for disability due to mis- 
485 conduct—not entitled to, not en- 
titled to commutation of transpor- 
tation charges. . sis 


327 Extension of enlistment after expira- 
tion does not authorize............ 
Traveling expenses: 
696 Air travel— 


Army officers—designated stops for 
duty, limited duration, do not 
break a continuous voyage. 

346 National Guard—officers and enlisted 
men—to and from encampments 
does not entitle to more than travel 

545 by rail...... 

Navy— 
Enlisted men—may be paid actua 
expenses, or flat per diem...... 
Officers—may be paid actual ex- 
penses not exceeding $8 per day 

Army—officers—detailed on Veterans’ 
Bureau work entitled to, under Army 
RENIN. ctnrtameesioiieenniamanines 


471 


Peete ee eeweeeseeeeeneee 


134 


62 
Automobile— 


Agriculture Department employees— 

7 May use own, at official station— 
reimbursement limited to gaso- 

ea —— 

Reimbursement on mileage basis 

218 bars any additional expense for 
storage or towing.............. 

Army officer—may not use own and 

609 be reimbursed for gasoline or oil... . 
Customs Service employee—using 

own, limited to cost of oil and 

658 gasoline—chauffeur not authorized. 
Indian Service employee—alleged 

hire from wife disallowed asindirect 

hice fret SOM. .wcwvsbusetavnisonscs 

Veterans’ Bureau employees—reim- 

bursement for gasoline and oil con- 

sumed in use of own at official 

station may be allowed under con- 

452 AIRD, on ccpecsisendckgesecknab die 
Baggage trenater—suburben home to 
station—allowed under Agriculture 

312 Department regulations............. o 
Cleaning and pressing clothes—Agricul- 

ture Department employees—prorating 

3 may be authorized by regulation...... 
College—Publie Health Service nurse not 

entitled to when attending college.... 
Contribution— Public Health Service em- 


3 ployee on leave may be reimbursed 
actual expense by unofficial organiza- 
80 MER. n<sescece secenececcces eeeccscoeces 


Court for China— 
Judge and attorney—to and from 
758 sessions held outside Shanghai pav- 
able from appropriation for trans- 
portation of diplomatic and con- 
612 SUNN GUROMB.Sdiccccccesccccccsscce 


315 


185 


185 


373. 


329 


499 


724 


17 


747 
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SUBJECT INDEX. 


Traveling expenses—Continued. 
Court for China—Continued. 

Officers and employees—amount en- 
titled to when holding court out- 
side of Shanghai......... 

Details—Army officers to Veterans’ 
Bureau—regulations governing. ....... 
Drayage and uncrating household goods— 
not allowable if goods were not actually 
transported on change of station 
Exchanging positions—civil employees 
not entitled to expenses so incurred... 
Inspectors—War Department—cost of 
inspecting purchases payable from 
appropriation for transportation of the 
SMEs aatoeckncnnscarestaveuabine 
Interna) revenue— 

Prohibition agents testifying in State 
courts on official duties—payable 
from prohibition enforcement ap- 
propriation 

Witnesses to establish illegal sale of 
liquor may be paid, from enforce- 
ment appropriation 

Judges of district courts—retired—detail 
to judicial duty entitles to, from selected 
residence to former district............ 

Laundry— 

Agriculture Department employee— 
prorating may be authorized by 
regulation 

Coast Guard—officer—at station after 
return, not authorized 

War Department —civil employee— 
duty on transport is not travel and 
Coen es CNS. iio 50505 escd... 

National Guard—enlisted men and offi- 
cers—attending encampments by air- 
plane does not entitle to more than if 
by rail........ Poccosenncengpencsces eece 

Navy, enlisted mon-—Glesharged for dis- 
ability due to misconduct—not entitled 
to commutation of transportation costs. 

Outside of United States in North Amer- 
ica—Arm y—officers—limitations under 
act of June 10, 1922 

Prorating—may be authorized by regula- 
tion as to laundry, cleaning and press- 
Ra inh dccnesucntecdecnesiaystemase 

Receipts—Army—oflicer—not furnished 
for lodging—not payable.............. 

Repeated travel— 

Army officers—limitations under act 
of June 10, 1922 

Public Health Service—employees 
may be directed to perform from 
either temporary or permanent 
uty station. ...cccccccccccccccccce 

Sea travel— 

State Department—employees—may 
be required to use American ves- 
sels although more expensive 

War Department employees—ap- 
pointment for duty on Army trans- 
port does not place in travel status. 

Street car fare— 

Public Health Service employee not 

entitled to when on per diem basis. . 


Traveling expenses—Continued. 
Street car fare—Continued. 
Suburban home to station—allowed 
under regulations of Agriculture 


Subsistence. (See Subsistence.) 

Sunday — Treasury Department — 
ployee—starting one day earlier than 
necessary to avoid Sunday travel— 
extra day’s expenses disallowed 

Taxicabs—necessary to complete journey 
totemporary duty station allowed 

Tips—stewards and mess boys on Gov- 
ernment transport—not reimbursable 


Veterans’ Bureau—employees—tempo- 
rary, are limited to actual expense of 
travel and subsistence 

Vouchers for—Panama Canal employees 
must verify under oath 

Waiver of regulations—Labor Depart- 
ment not authorized to provide for, 
except as to emergencies 

Water for drinking—Consular Service— 
vice consul de carriere—for lengthy 
journey disallowed as insufficient evi- 
dence of unhealthy condition of free 


Witnesses—Government employees—ap- 
propriation depends on capacity in 
which testifying ....ccccccccccesesseece 

Treasury Department: 

Appropriations. (See Appropriations.) 

Central heating, lighting, and power 
plant—heat for quarters of guard pay- 
able from general heating appropria- 
CONS. .0 2000 

Comptroller of Currency—deputies— 
compensation under act March 4, 1923, 
effective from date of act when fixed .... 

Customs Statistics, Bureau of—transfer 
of, with appropriations, to Commerce 
DepastMnehs . csccesceccosecscececoce oe 

Employee— 

Compensation—double—may be em- 
ployed as watchman while draw- 
ing retired pay as fireman of Dis- 
trict of Columbia........ 


Traveling expenses— 

Automobile, use of own, limited 
to cost of oil and gasoline—not 
chauffeur. 

" Avoiding Sunday travel dis- 


Taxi cabs—hire authorized when 
necessary to complete journey 
to temporary station 

Internal revenue. (See Internal Reve 
nue.) 

Mint at Philadelphia—gates and window 
guards for, chargeable to public build- 
ings appropriations 

Printing and binding—forms uncopy- 
righted must be done at Government 
Printing Office...... Coeccescccscccosee 

Public Health Service. (See Public 
Health Service.) 
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872 SUBJECT INDEX. 


v. Page. { Veterans’ Bureau: 


Uniform. (See Gratuities.) 


Vv. 
Vehicles: 
Automobiles— 
Hire of, from wife disallowed to em- 
ployee of Indian Service........... 724 
Repairs when hired by Government 
official for fixed sum—not author- 
DME. cubsbovbvessdecsoctdsestves > 2 
Seized under prohibition enforce- 
ment—gasoline and oil or repairs 
necessary to move to place of stor- 
age allowed from enforcement ap- 
QUUPTIBUIAR, 2 occ cocccecccvscescce 647,732 
Seizure under customs laws forfeits 
title of legal owner although not 


guilty of wrongdoing............... 624 
Storage charges on those seized by 
prohibition officers................ 377 


Transportation of, with household 
goods, on change of station— 
amount allowable. ................ 601 

Travel by Government, entitles Ma- 
rine Corps officers to mileage less 3 
cents deduction........cccscceccsee 202 

Use of own— 

Agriculture Department — em- 
ployee—may be reimbursed on 
mileage basis—garage or towing 
charges not allowable.......... 809 

Army officer not entitled to reim- 
bursement for use in district on 
official business................ 499 

Reimbursement limited to oiland 
gasoline—chauffeur not author- 

CB ob cd ic tei Jovwedesdiecee 233 

When entitled to reimbursement 
for gasoline and oil........... 329, 339 

Passenger-carrying— 

Contracts for hire of, authorized if 
limited to service as needed and 
fixing price per trip................ 8 

Motor trucks are not, and purchase 
authorized even when equipped 
WEA SIDES, 0 cccnstsesssdiocieedccce 573 

Motor- propelled—prohibition against 
expenditure for maintenance, etc., 
not applicable to privately ow ned 
seized under prohibition law....... 730 

Purchase of, prohi ition as to, does 
not prevent hire under contract for 
Service as needed..........0222--- 693 

Vessels: 

Admiralty judgments—payable from 
permanent indefinite appropriation 
SEE Seach bbenseetwecswoneseyooss 751 

Scrapping of naval—freight on materials 
intended for scrapped vessels—appro- 
priations chargeable................... 541 

Voluntary services—emergency aid to 
leaking Army transpori entitles to re- 
imbursement for extra expense........ 799 





Allotments and allowances— 
Designation of aunt, validated by 
subsequent amendment of act, en- 


COINS Sa ooe onde ScSecee 565 


Prohibition against recovery of, does 
not extend to officer responsible for 
overpayments nor relieve soldier 
from checkage for when not previ- 


OUT TRRUNE, o esa vecccocedscces 144 


Appropriations—transfer to Quarter- 
master Corps of Army for payment for 
construction work by contractor—not 
I cciauasakienest <biveraserecax 151 

Army, Navy, and Public Health Service 
officers detail—effect on traveling ex- 
penses and per diem in lieu of subsist- 


Army officers detailed to, entitled to 
traveling expenses, transportation of 
dependents, household goods, from 
bureau appropriations. ...............- 373 

Beneficiaries— 

Burial expenses—may include flag 
and transportation—value of es- 
tate immatertal.................... 791 
Disability compensation may be 
paid under both war risk and em- 
Ployees compensation act at same 
GBs cocncrscccrercesszivencedes 307, 582 
Medical treatment, Austrian ex- 
change rate—basis for settlement.. 426 
Spanish-American War, Philippine 
insurrection, or boxer rebellion vet- 
erans—transportation or burial ex- 


POMSES. ... 220 2ceeccccccccsocccces 251,791 
Suits by, or in behalf of—disposition 
of funds recovered ...... Sperecesece 716 


Claims, unliquidated—use and occupa- 
tion of land—not for settlement by— 
must be settled directly by General 


Accounting Office ......... oedssuscose's 16 


Contracts. (See Contracts.) 
Director—jurisdiction—adverse ruling on 
insurance award not reviewable by 


General Accounting Office. ............ 103 


Disability conpensation— 
Aggravation of—members of National 
Guard called by President's proc- 
lamation but not accepted not en- 


titled to payment for.............. 409 


Allowance for dependents—not en- 
titled for stepchild when child re- 
ceiving allowance from death of 


CWE DAEs. cescccccccdcccvscidccee 807 
Fleet Naval reservists receiving re- 
tainer or retired pay not entitled... 743 


Injuries within three years afver dis- 
charge—presumption of service 
origin does not overcome estab- 
lished fact of accidental injury at 


WN GARR. 0 oho sb Bidvcdeccdciinn 660 


Injuries received prior to April 6, 


1917, may be considered........... 643 
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SUBJECT INDEX, 


Veterans’ Bureau—Continued. 
Disability compensation—Continued. 
National Guard members called by 
President’s proclamation but not 
accepted entitled to, but not for 
aggravation of disability 
Is a pension and payable to benefi- 


Page. 


409 


ciary of employees compensation. 307, 582 


Pension, military, not payable to 


Permanent total disability award— 
After reduction in face of policy, 
matures only reduced policy. -. 
Correction of, when made by pres- 
ent director authorized retro- 
actively ....---+-+0++ esesdes eee 

Employees— 

Appointments may not be retroac- 
tive to cover prior illegal appoint- 


Quarters, heat and hght—no reim- 
bursement for, when furnished by 


Traveling expenses—use of own auto- 
mobile at official station—may re 
imburse cost of gasoline and oil.... 

Hospital— 

Additional facillties appropriation 
may not be transferred to War De- 
partment for hirimg additional em- 


Employees Compensation Commis- 
sion beneficiaries may be treated 
in, without reimbursement 

Naval officer's treatment in, after 
retired, not chargeable to Navy 
appropriations. ......+.++++++ 

Insurance— 

Beneficiaries— ‘ 

Conflicting claims may not be 
compromised—must settle in 


Designation of loco parentis vali- 
dated by subsequent act— 
effect on payments made to 


Deductions from payments to bene- 
ficiaries for erroneous salary pay- 
ments to deceased—not authorized. 

Disability benefits may not be paid 
prior to six months preceding filing 
of proof of disability 

Duplicate payments—erroneous pay- 
ment to one not entitled does not 
bar payment to one clearly entitled 


Marine and seamen’s—payable at any 
time to representative of estate 
when he can distribute, if original 
application filed in two-year limit. . 

Maturity by death after filing proof 
of permanent total disability and 
before award—effect on premiums 
paid and unpaid.................06 


643 


Veterans’ Bureau—Continued. 
Insurance—Continued. 
National Guard members called into 
service by President’s proclamation 
but not accepted—entitled to 
Permanent total disability rating— 

Matter for Director—effect of cor- 
rection totemporary total ..... 

Retroactive effect.......+--ecess- 

Premiums— 

Arrears of pay due officer may not 
be applied in absence of express 
authorization 

Refund authorized whea paid 
after filing of proof of permanent 
total disability 

Waiver of, by permanent total 
disability rating 

Reduction in face of policy at same 
time application for total disability 
rating—effect of rating 

Reduction in—maturity by total dis- 
ability rating after, effective only 
as to lesser amount 

Reinstatement of lapsed policy— 

After death, under section 27, only 
when compensation due equal 
to premiums.............. cecee 

Application without tender of 
premiums does entitle to, after 
EE a cniincs eta aneale 

Medical examiners—tra\ eling expenses— 
employed for specific examinations 
only are limited to actual expenses of 
travel and subsistence 

Purchase—base-ball outfits authorized 
from medical appropriation for voca- 
tional trainees 

Suits by, or in behalf of beneficiaries— 

Advance expenses payable from gen- 
eral appropriation 

Expense reimbursable to appropria- 
tion, net proceeds to beneficiaries 
after deducting amounts already 
PAN. .ccecccccccccccce 

Trainees— 

Burial expenses—may include flag 
and transportation—value of estate 


Failure to begin free training under 
section 3 of act does not bar training 
under section 2, with maintenance 
allowance 

Maintenance allowance is not salary 
within prohibition against two 
SN nccacatcsnesenepseyacsness ee 

Recreational equipment for, author- 
ized when necessary for medical 
treatment..... ecpagece Seccesecesece 

Vocational education—erection of tem- 
porary structures as training in carpen- 
try authorized. ........ 

Virgin Islands: 

Passport fees—treasuries of islands en- 

titled to $9 fee, but not $1 application 





878 


Page. 





874 


Vocational education: 
Federal aid to States—control over funds 
by Federal Board—extent of.......... 
Vocational training. (See Veterans’ Bureau.) 
Voluntary payments. (See Payments; Vol- 
untary.) 
Voluntary services: 

Emergencies—aid rendered by vessel to 
Army transport in danger from leak 
within exception to rule against....... 

Vouchers: 
Expense accounts must be verified under 


ee coceccccocccccoce 


Ww. 
War Department: 


Appropriations. (See Appropriations.) 

Arms and ammunition—loan to Post 
Office Department and return does not 
make that department responsible for 
PR oveennssacnsescncencseresnse ones 

Chief of finance—disburses only funds for 
military operationSs........-secccesecee 

Civilian employees— 

Compensation— 

Bonus—not payable to unclassi- 
fied employees in Philippines as 
wages adjusted by board...... 

Bonus—entrance into military 
service prior to June 30, 1918, 
does not entitle to............. 

Philippine service increase sub- 
ject to retirement deduction... 

Exchanging positions does not en- 
title to traveling expenses. ........ 
Leave of absence—entitled to, to at- 
tend National Guard encampment, 
including per diem employees..... 
Leave without pay does not entitle to 
hold another position when original 
salary is $2,500......... cieminahee 
Per diem—not entitled to pay for 
OEE 
Subsistence—per diem in lieu of, not 
payable when traveling on trans- 
port—limited to actual contribution 
BO TOME. cncvcncecccscccceccccesegee 
Temporary, not subject to retirement 
Traveling expenses—duty on trans- 
port does not entitle—tips not re- 
imbursable........... ceccevecesces 

Contracts. (See Contracts.) 

Disbursing clerk—disburses funds of civil- 
ian establishment only—military dis- 
bursed by chief of finance.............. 

Leases. (See Leases.) 

Militia Bureau—Officers’ Reserve Corps 
member detailed to—no credit for serv- 
ice in National Guard Reserve 

Purchases— 

Coal—price adjusted for failure to 
eR aienvediccsseves cece: 
Delay in filling informal contracts-- 


Page. 


137 


611 


216 


734 


247 


649 


procedure when settling....... --- 64,385 


Inspection and transportation from 
place of purchase—payable from 
appropriation for tiansportation of 
BETTY, BB. ccoccovecscovcscscoccese 


SUBJECT INDEX, 


War Department—Continued. 
Purchases—Continued. 

Tickets, opera and concert—not su- 
thorized—for faculty and students 
at Army music school............. 

Rivers and harbors organization. (See 
Rivers and harbors.) 

Salesof surplus war supplies. (See 
Sales.) 

Sales to provincial government of Lanao, 

P. I., proceeds credited to current ap- 

propriation and available for refunds.... 416 

Warrants: 

Search—hearing to determine probable 
cause for issuance does not entitle Com- 
missioner to per diem—witnesses paya- 


519 





ble from “ Fees of witnesses ”’........ 332, 801 FY 
Warranty. (See Sales; Surplus war sup- f 
plies.) 
War risk insurance. (See Veterans’ Bu- 
reau.) 4 
Water: y 


Center Market—no payment for use by 
Government in operation, but pay- 
ment authorized for tenants’ use to be 
reimbursed by tenants................. 

Drinking— 

Bacteriological report not necessarily / 
conclusive as to unwholesomeness— . 
evidence required.................- 776 

Opinion of numerous travelers that 
it is unhealthful when furnished 
free insufficient to authorize pur- 

GRAER cncccpscosoogennessosecepeces 750 : 
White House: Bs 
Police foree— 


ee p. 
Rights under civil service retirement E 
law and under*policemen and fire- cS 
men’s relief fund..... Sonerenpocce e- 675 
Witnesses: 


Government employees—traveling ex- 
expenses—appropriation for, depends 
on capacity in which attending...... 629, 801 

Prohibition enforceement— 

Agents testifying in State courts in 
liquor cases—expenses payable 
from enforcement appropriation... 801 

Traveling expensesand subsistence of, 
to establish illegal manufacture or 
sale—authorized..................- 

Search warrants—expenses preliminary 
vo issuance, payable from “ Fees of wit- 
nesses ”’ 

State courts—Government employees at- 
tending not entitled to reimbursement 
from Government funds for pay, subsist- 
ence, or traveling expemses............ 

Words and phrases: 

Accounts not yet settled—Officers Re 
serve Corps when within purview of... 

Average cost of Liberty bonds, etc., in- 
cludes commission on purchase........ 

Carload shipments—defined ............ 

Continuous voyage—in air travel—what 
CPTMILIED. « « cnn cecteneocnonces eteceee 

Contract surgeon serving full time..... 271, 


414 ‘: 


To 
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88 £3 8 


Delinquent accounts—defined .........0 
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SUBJECT INDEX, 


Mother of naval officer not dependent 
if son does not contribute her chief 
support counting all other sources 
of income....... 

Discharge— 
Dependents— 
Is honorable and entitles to en- 
listment allowance............ 
Not for soldier’s own convenience, 
and entitles to travel allowance 

Good discharge is honorably dis- 
charged under reenlistment allow- 
ance provision 

Discharged honorably—not when dis- 
charged for disability resulting from 
misconduct........s0« snbebeensseasaes 

Each and every day—means calendar 
days in computing liquidated damages. 

Employed—appointment by President is 
not, within meaning of section 2693, 
Revised Statutes 

Employed continuously as a teacher— 
may include time absent under author- 
I tiditincscatckiatensnsagrasenes 

Enlisted men of the Army—National 
Guard members are not, within pur- 
view of military arrangement......... 

Executive department—Federal Trade 
COM NG ie dc cccccicsiccxcasccs 

Executive departments or other Govern- 
ment establishments—testriction rela- 
tive to periodicals, etc., not applicable 
IE aint sndtakineacenssauecte 

First enlistment—clothing gratuity law 
for Navy refers to first enlistment in 
NG I . cncecsavdcsenwsccensscce 

Fixed in advance—salaries of deputy 
comptrollers of the currency retro- 
active to March 4, 1923.............s000 

Fuel—gasoline not within term as con- 
templated by act for Government fuel 
FMA Ricccvescececccescecsecsccs coccccce 

Furlough—pass exceeding 24 hoursis..... 

Furniture—electric call bells and dry bat- 
CRUD, 5 dun dingcensandtioncedascaves 

Government establishment at Washing- 
ton—Supreme Court of District of 
CORA MOM...» esasccosccesess 

Gratuity or pension—in war risk “act 
means military or naval pension 

Heads of families—Indian girl marrying 
white man does not lose status as head 
of (Indian) family ............seccesees 

Hereafter— 

In annual appropriation act not effec- 
tive until appropriation is availa- 
BD cndsocsnabccsvesnonce 


ween ee eenereeesseee 


Highest pay of his grade—naval officers 
detailed to Bureau of Supplies and 
BDA ACCOUNES...0...ceccccccccccccesces 


Words and phrases—Continued. Page. 
Dependents— 
In act of June 10, 1922, does not in- 
CS i 2 2 So UE 175 


41 


758 


315 


391 


141 


519 


451 


790 


447 


513 
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Words and phrases—Continued. 


Holding app ointment or employment— 
physician making several medical 
examinations on fee basis within term. . 

In executive departments—when em- 
ployees are, as distinguished from field 
I rtiesacrsaceccesscnsencstes 

In Icco parentis—aunt may be, under war 

Insular department of the Philippines— 
includes the provincial governments. . 


Mechanical equipment— 
BETO GID 0c ccccenenncanacoans ee 
Does not include electric call bells or 
asi okecnenntwedaannte 
Milling in transit—explanation of, in 
transportation rates..............-..++ 
Military control—telegraphic instruction 
to Army enlisted man to see a doctor 
does not put him under........ eeseses 
Necessary incidental expenses—chauf- 
feur to own automobile is not.......... 
Newspapers—papers containing general 
news are, irrespective of use as periodi- 
Officer—Coast and Geodetic Survey 
junior engineer not considered an, 
under the longevity pay provision. ... 
Officer or employee of United States— 
Tax Simplification Board members, 
are, within purview act of April 6, 1914. 
Official salary—Army and Naval officers 
detailed to Panama............ eeccecce ° 
Official station— 
Arbitrary designation not effective 
WOR livikc ken dciwsccsancceces 
Bureau of Navigation officer is on the 
vessei on which stationed 
Home of naval officer is not 
Organization—of National Guard—what 
Ric a encctdacadcevesnsiens 
Other equivalent duty—active duty for 
training in excess of requirement is not 
eubstitate for Grills... .cccccccesceccce 
Pension—in war risk act and employees’ 
compensation act, means military pen- 
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818 


817 


416 


781 


513 


447 


795 


sion or war risk compensation....... 582, 643 


Per capita—final roll of Pawnee Indians is 
not proper basis for per capita pay- 


Permanent change of station—ordered to 
school for course of instruction is tem- 
POTTY CHONG .cccceccccesesecscccccces 


Posse comitatus—civilian deputized to 
assist in executing an arrest........... 
Printing and binding supplies—ordinary 
office supplies are not, even though 
used in Government Printing Office. . 
Regular Navy—designates permanent 
establishment as distinguished from 
Naval Reserve and other temporary 
Repair and preservation—improvement 
of buildings by sound-deadening felt on 
Walls is NOt... ..cccreccsecccccccccccees 
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Words and phrases—Continued. 


Repeated travel—two or more round 


Sale by sample—exhibition of samples 
on request without warranty does not 
establish 

Sea duty— 

Awaiting trial by court-martial on receiv- 

DE Be 08 MOE. ovcnccnsencapede ese 
What constitutes in Naval Reserve 
F 

Served—in last enlistment does not mean 
time under arrest or serving sentence 
of court-martial 

Service—in acts for bonus to civilian em- 
ployees, means civil, not military, 


Peewee ewer eresereseseseseee 


Service or retirement pay—retainer pay 
to Fleet Naval Reserve is one or the 
other and bars disability compensation 
at same time............... 


Page. , Words and phrases—Continued. 
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SUBJECT INDEX, 


Shelter—distinguished from quarters.... 

Transferred or transported—held in ware- 
house does not bring private property 
within requirement 

Transient additions to pay—does not in- 
clude the additional pay allowed en- 
listed men of Navy for detention beyond 
enlistment 

Troops of the United States—National 
Guard members are, within purview of 
land-grant laws. 

Unforeseeable cause of dela y—annual high 
water is not 

Unusual freshet—high water occurring 
annually is not 

Veterans of any wars—defined........... 
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